_PREFACE TO FIRST EDITION.. 


THE Circulars of the Judicial Commissioner, Lower Burma, 
have hitherto comprised (1) Executive Orders on the Criminal © 
and Civil side of his Court; (2) Selected Judgments embody- 
ing the Rulings.of his Court and of the Special Court, Lower 

Burma. : The executive orders lave recently been codified by 
the Tuidiil Commissioners Mr. Ward and Mr, Fulton. Almost 
‘the same reasons which brought about the codification of the 
executive circulars, namely, the difficulty of ascertaining clearly 
what circulars had been cancelled or otherwise superseded, the 
want of a consolidated index, and the inconvenience of having 
to handle a large number of volumes, led the Judicial Commis= 
sioner, Mr. Fulton, to determine upon the publication of this 
volume. . These selections, which have been made under his 
immediate supervision, will: -be found to contain practically - 
every important Judgment published by circular within the 
past twénty years, as well as a few- Judgments hitherto 
unpublished, 

[ti is hoped that the compilation in its present form will 

prove useful to Subordinate Judges and Magistrates and 


members of the local Bar. - 
F, RIPLEY. 


RAncGoon, Fanuary 1893. . 


PREFACE. TO SECOND EDITION. 


\ THE: present edition: of . thes Selected Judgments and 
eatings Mie a reproduction’ ‘of the first edition publishéd in 1893. 
Some foot-notes: giving references to. other: tulings of the 
Judicial Commissioner and of the, Chief Court,. have been 
added, but the page numbers of:-the first. edition have-not been 
altered. 

By order, 
A. MACGREGQR, 
wstrar, Chief Court.of Lower. Bi 
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Selected Judgments and Rulings 


OF THE 


COURT OF THE JUDICIAL | COMMISSIONER, 
LOWER BURMA, AND THE SPECIAL COURT. 


[SPECIAL COURT.] 


| Before F. Housman, Esg., and F. D. Sandford, Esq, 


HAJ! ABDUL RAHMAN (orrernan 2npD DsrenpANT)—APPELLANT v7. MI 
PU {orrerwan Prainrirr),’ ASHA BI (orteinan ist DerenDANT)— 


RESPONDENTS, 
Mr. Burn for appellant. . { Mr. Drapes for 1st respondent. . 


| Morigage by deposit of tttle-deeds. 

A lien or charge upon property equivalent in most respects to a,mortgage may 
be made by simply depositing title-deeds with a creditor as. security for a debt: 
without writing and without registration. ; 

- Foreclosure is the best form of decree to adopt when after a mortgage by simple 
deposit of title-deeds the interest of the mortgagor has been transferred to a third 
person, though not in ordinary cases where the depositor of the deeds remains 


owner of the land. 

THE Judgment of the Court was delivered by— 

HousMaNn, J.—This suit has stood over for judgment for a long 
time because it was known that an appeal from a decision of the Re- 
corder of Rangoon in a case involving one of the points upon which 
this Court had to decide was pending before the High Court at Fort 
William ; but the High Court has lately given its decision upon that 

_appeal without touching upon that particular point. 


The facts of the case are very simple. In November 1871 Mi 


Pu, the plaintiff in the original suit, advanced Rs. 400 to Asha Bi 
(the rst defendant in the original suit) upon a promissory note bear- 
ing interest. There was a memorandum written on the fly-leaf of the 


note in these words: “I, the undersigned, do hereby mortgage into — 


* funto] my freehold grant No. 2366, dated 8th August 1865, situated 
“at 5th Division, Moulmein.” This is signed by Asha Bi and bears 
the same date as the promissory note, namely, 15th November 1871. 
At the same time the title-deeds of the property included in the grant 


mentioned in the memosandum were deposited witn Mi Pu. Ir or 
about the month of May 1872 Haji Abdul Rahman, the 2nd de-. 
fendant in the original suit and now appellant, obtained a money . 


decree against Asha Bi, under which he attached the property the 
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-. title-deeds. of which had been deposited with Mi.Pu, and at the 
judicial sale he bécame the purchaser of the right, title, and interest 
of Asha Bi in and tothe property. It is well proved that he had notice | 
of the mortgage to. Mi Pu at the time he purchased. Upon these 
facts the Judge of Moulmein gave a money decree for Rs. 439 against . 
Asha Bi,and.declared the property liable to be sold in satisfaction of 
the decree. Haji Abdul Rahm4n, the appellant, seeks to have this 
decree reversed on the ground, in the first place, that the plantiff’s evi- 
dence in the Court below was weak and untrustworthy. But it was not 
answered in any way by the defendants, and we can see no reason to 
doubt it in any degree. The same may be said with regard to the 
appellant's allegation that the evidence regarding notice is contradic- 
tory and insufficient. The notice was fully proved. It is further ob- 
jected by the appellant that the promissory note, with the memoran- _ 
dum annexed to it, was not sufficiently stamped, and that, in accord- 
ance with section 17 of the Indian egistration Act, it should have 
-been registered. So far, however, as the document was a promissory 
note on demand it was "sufficiently stamped with 1 anna stamp; and 
as to the memorandum, it signifies nothing, so far as the rights of the 
plaintiff in the Court below were concerned, whether it were stamped 
or not; for she held the title-deeds, and, if the memorandum could not 
be received for want of a stamp, her lien on the title-deeds remained, 
and was effective whether there were a stamp on the memorandum or 
not. The memorandum, too, was not a mortgage ; for it was quite 
ineffectual to transfer the property in the land. It was, at best, only 
a contract, and therefore did not require registration under the indian 
Registration Act. The only remaining ground of appeal is this, that 
Mi Pu’s lien being an equitable one is not superior to the right 
of Haji Abdul Rahman as a purchaser. This is founded on a mis- 
conception of law; for the rule is that a person who purchases with ~ 
notice of an existing ‘incumbrance cannot be said to have an equal 
equity with the prior incumbrancer ; for he knew that all the debtor | 
had to give was what remained after satisfying such prior incum- 
brance. But in truth Mi Pu’s priority does not rest on the notice 
which Haji Abdul Rahman had of her lien at the time he purchased. 
Nothing more was put up to auction at the judicial sale than the right, | 
title, and interest of Asha Bi in the property ; and, whether Haji Abdul 
Rahman knew of Mi Pu’s lien on the land or not, he must be con- 
‘sidered to have purchased the equity or right of redemption only, as it 
stood ; and the land, in his hands, must be held liable to make good, 
in the first place, the mortgage-debt due to Mi Pu. 

Here, then, we ‘might stop and dismiss the appeal on the metits of 
the case ; but there is a point of form in the decree which it is desir- 
able should be rectified. It ought to be well understood throughout 
the province that a lien or charge upon property, equivalent: in most 
respects ta a mortgage, may be made by simply depositing deeds 
with a creditor.as security fora debt without writing and without 
registration. There is, however, more risk of fraud in the case of 
such a security than where a document is executed on a proper stamp 
in the common form. The remedy of either party is much. the’ same. 
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when the aid of the Courts is invoked, whether the security be made 
by deposit of deeds only or bya simple mortgage (which is the form 
of written mortgage in common use in this province). On the one hand 
the mortgagor may redeem the security and have the title-deeds 
redelivered or the land retransferred to him on payment of what is 
due for principal and interest in respect of the loan; on the other 
hand, the mortgagee may either foreclose, that is to say, obtain a 
. decree debairing the mortgagor from his right to redeem if the debt 
is not paid within a certain time, in which case, if the money is not 
so paid, the mortgagee becomes entitled to the property absolutely 
and the mortgage-debt is extinguished ; or the mortgagee may sue for 
what is due for principal and interest in respect of the loan, and, 
having obtained a decree as for a money-debt, may cause the land to 
be attached and sold in execution in the usual way, the proceeds being 
applied, so far as they will go, in satisfaction of the debt; but, in such 
case, the mortgagor should have a certain time allowed him to redeem 
before the sale takes place ; for it isa fundamental part of the law of 
mortgage that, unless the mortgagor agrees to an immediate sale, 
or some special circumstances exist requiring the Court to depart 
from the usual course, the decree in favour of a mortgagee against’a’ 
’ mortgagor should give the mortgagor an opportunity of redeeming the Bell v. Carter, 17 
property. This essential principle of the law of mortgage was very Beav. II. 
' distinctly declared by the Judicial Committee of the Privy Council in, 
the recent case of Walker v. Yones in these words: “Every mortgagor 1. L. RPC 50. 
“has the right to have a reconveyance of the mortgaged property 
“upon payment of the money due upon the mortgage, and every mort- 
“ gagee is charged with the duty of making such reconveyance upon 
“such payment being made. This, indeed, is no more than the 
“ necessary result of the relative positions of the parties, the mortgage 
“being only a security for the debt.” And from some of the cases 
quoted in Macpherson on Mortgages itis plainly to be gathered that 
what the Judicial Committee declared, in the case above quoted, to be 
the right of the mortgagor or owner of the equity of redemption, 
has been declared to be the law in India. For instance, at page 166 
of the 5th edition of that work is quoted a case which answers very 
nearly to that now before us, in which the doctrine is laid down that 
“Where the mortgaged property has been sold subsequently to the 
mortgage, and the purchaser is a party to the suit, the decree should 
reserve to such purchaser the right to save the property from sale 
on his paying off the sum due to the mortgagee.” In such a case 
the simplest form of decree is one of foreclosure, which is a decree in 
the nature of a decree for land and can be executed as such under 
the Civil Procedure Code, : 

It is indeed stated in Macpherson on Morigages (5th edition, p. 
163) that it is only in mortgages by conditional sale that foreclosure 
can occur, and that, in.the case of a simple mortgage, the rights of the 
mortgagor are, under a decree of Court, put up for sale and trans- 
ferred to whomsoever may be declared the purchaser ; but no authority . 
is given for this position, and it cannot be inferred from any of the 
_ tases quoted by the author. That foreclosure may be a pvoper 


eae SELECTED JUDGMENTS AND RULINGS, 








remedy, not only in the case of mortgages by conditional sale, but also 
in the case of a simple mortgage, would seem to be implied by the 
words of the 7th section of the Court Fees Act, which, in paragraph 7, 
provides for the computation of the fee payable not only where the 
- suit is to have a conditional sale by way of mortgage declared abso- 
lute, but also where the suit is by a mortgagee to foreclose the mort- 
gage ; which seems intended to meet some other case than that of a 
mortgage by conditional sale. In’ Madras, at any rate, the right of 
the mortgagee to. foreclose where the mortgage is a simple mort- 
gage is well established, for ina case reported (Il Mad. H.C.R., 
289): certain decisions of the late Sadr Court in that Presidency 
to the contrary are overruled, and the form of a decree of fore- 
- closure where the property is in possession of the mortgagee is given. » 
That this course has long been adopted in this province is shown by 
the rules regarding mortgages printed at pages y5-6 of the British 
. Burma Handbook, In such a case as the present it is obvious, on the: 
most cursory examination, that such a decree will alone give true 
justice between the parties. As regards Haji Abdul Rahman, who 
purchased the equity of redemption at a judicial sale after Asha Bi had 
mortgaged the property to Mi Pu, it is plain that all he purchased 
was the right to the land after satisfaction of the security. As regards. _ 
him, therefore, the land must answer the debt, for there is no money- 
decree against him personally. The only way in which the land can 
be made answerable in his hands is by saying that it shall pass to the 
creditor by foreclosure if the debt is not paid, for there can hardly be: 
a sale of land under attachment in execution where there is no money-. 
decree against the owner of it. If Haji Abdul Rahman should pay the 
money due on the security, he gets the land absolutely and so obtains 
the full benefit of what he purchased at the judicial sale. On the other 
hand there is a money-decree against Asha Bi, but no attachment of 
the land can issue in execution of it, for the attachment must be of the 
debtor’s right, title, and interest in the land, and, since the judicial 
sale of her right, title, and interest to Haji Abdul Rahman, she has. 
none remaining, If, however, the decree be one for foreclosure, she 
stands in such a position that, even if she is personally compelled to. 
pay the debt or any part of it by virtue of the money-decree, she in 
turn is entitled to stand in Mi Pu’s place and have the security trans- 
ferred to her in order that she may, in her turn, oblige Haji Abdul 
Rahman to pay her what she may have been compelled to pay under _ 
the decree or be fezeclosed. Thus, the land is made to answer the 
purpose for which it was pledged, and the rights of the parties under 
a decree of foreclosure fall into a natural train for adjustment ac- __ 
cording to justice, equity, and good conscience. The hardship of de- 
creeing a sale in the first instance without giving an opportunity for re- 
demption may be-seen in this very case; for a forced sale is generally — 
at an under-value, and, ifthe land were to sell for'less than the judg- 
_ment debt, Asha. Bi would have to make good the balance; whilst, if. 
sold for more than the judgment-debt, she would not get the surplus, 
for the surplus would go to Haji Abdul Rahmin. Of course, if -. 
Haji Abdul Rahman had desired a sale of the land, it would be © 
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decreed, and the attachment would be of the right, title, and interest of 
both defendants; but before ordering a sale’at his request, it would be 
tight to require security for any deficiency, if the land would not 
realize sufficient to satisfy the mortgage-debt, so that the plaintiff might 
not be prejudiced by the sale. It not unfrequently happens that _ 
when the right, title, and interest of the original mortgagor has 
passed into other hands, the origina! mortgagor cannot be found 
or cannot’ be made a party to the suit, and the suit is brought 
against the owner of the land, subject to the mortgage to have the 
mortgagee’s lien declared and the land applied to make it good. In 
such a case, independently of there being no money decree against the 
defendant, a sale under attachment would be entirely out of plac2, for 
if the owner of the equity of redemption, being allowed an oppor- 
tunity of redeeming, should not redeem within a certain time, the mort 
gagee would by foreclosure become absolute owner, and then he can 
sell, if he pleases, without the aid of the Court; nevertheless, the 
Court might, in that case, order a sale on the prayer of the owner, if he 
were prepared to give security to answer any deficiency of the proe 
- ceeds to.meet the debt. Foreclosure is the form of decree now 
adopted in England, after great deliberation, in all cases of mort- Sections 370, 440, 
gages made by deposit of deeds only: and though we should not be 
prepared to follow that form in ordivary cases where the depositor of 
the deeds remains owner of the land, we think that that is the best form 
to adopt where, as in the present case, the mortgage being by simple 
deposit of deeds, the interest of the original mortgagor has been trans- 
ferred toa third person. So far then as the decree of. the Court 
below was not in accordance with the law we have now laid down, it 
must be set aside; and following, as nearly as may be, the simple 
form given by the Madras High Court in the case above quoted, it 
will stand,—after giving a money decree against Asha Bi for the 
amount of principal, interest, and costs,—in these words: “ And it is 
“declared that, upon the 1st defendant, Asha Bi, paying into Court, 
“within three months from the date of this-decree, the amount due for 
“ principal, interest, and costs as‘aforesaid, the said Asha Bi is to have 
“<the title-deeds mentioned in the plaint delivered to her, and to stand 
“in the place of the said Mi Pu as an equitable mortgagee of the 
“property comprised therein for the amount so paid by her for principal, 
“interest, and costs; but in case the said Asha Bi shall make 
“default in payment of the amount of such principal, interest, and 
“costs as aforesaid within the time aforesaid, the said Asha Bi shall, 
“ from thenceforth, stand absolutely debarred and foreclosed from all 
“right and equity of redemption of the property aforesaid ; and in that 
“case, upon the 2nd defendant, Haji Abdul Rahméan, paying into 
‘Court, within one month from the time of such default being made by 
“the said Asha Bi as aforesaid, the amount due for principal and in- 
“terest on the said isortgage, and the costs of this suit, the said Haji 
““ Abdul Rahman is tp be entitled to have the title-deeds aforesaid deli- 
“‘vered to him, and to hold the property comprised therein, freed and . 
“discharged from all claims and demands of the said Mi Pu and Asha 
“Bi, and each of them; and in case the said Haji Abdul Rahmdn 
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“shall make default in payment of the amount of such principal, interest, 
“and costs as aforesaid within the time allowed him for that purpose as 


‘© aforesaid, then the said Haji Abdul Rahman is, from thenceforth, to 


“stand absolutely debarred and foreclosed from all right and equity 


. “of redemption of the property aforesaid, and he is to transfer.the same 


“to the said Mi Pu, or as she may direct, free from incumbrances 
“created by him; but with liberty, nevertheless, or for any of the parties 
“to apply for a sale of the property aforesaid upon such terms as the ~ 
"Court may think just and reasonable.” 

- The costs of this appeal to be paid by the appellant. 





Before F. D. Sandford, Esq. 


maar Appeal MJ KA (Appetrant) v. MAUNG THET, MI SI, mmvor, AND HER GUAR- 


1873. 
February 


24. . 


et 


DIAN MI LE, REPRESENTATIVES OF MI PA, DECEASED (RESPONDENTS). 
Buddhist Law—Inheritance—Second wife, 


On the death of the husband a second wife has a right to share with a first wife 
in the property of the husband, although none of it had been acquired since the 
second marriage. : i ; 4 

Her share in the joint property of the first marriage will be one-fourth as com- 
‘pared to three-fourths falling to the share of the first wife. = 


THIS case came up in special appeal to the late Court of the Chief 
Commissioner. and I therefore take the facts as found in the judgments 
of the lower Courts. as ‘ 

Shwe Mya, deceased, married the respondent, Mi Pa, and lived 
with her as his wife. for about 30 years. At the time of his marriage 
he was possessed of four gardens, and these four gardens by the joint 
industry of the married couple increased to ten. 

About a year before his death he took to wife the appellant, Mi 
Ka. He did not bring her to his own house, but visited her and lived 
with her as his own wife in her house. The lower Court found that 
this mode of living constituted a marriage under Burmese law, and 
the second marriage was admitted by Counsel in argument before 


me. 
' On the death of Shwe Mya the second wife brought this suit, 
claiming two of the gardens asa gift from the deceased and a half 


share in the rest of his property, after deducting one-fourth share as ~ 


that of an adopted child. ; 

Two matters were in dispute before the lower Courts,—(1) the 
validity of the alleged gift ; (2) the right of the plaintiff-appellant to 
any share by inheritance. - 

The first matter may be regarded as disposed of by the judgment 
‘of the lower Appellate Court, which held that there was no evidence 
to support the gilt. The only question which could rightly be brought 
in special appeal before the late Chief Court was the point of law in- 


volved in the second issue. 


The lower Appellate Court held that the second wife had no right 
by inheritance; she had brought no property at her marriage, and ~ 
none had been acquired during coverture. This decision was based 
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on a passage in the Dhammathat * (page 281, paragraph 38) ; but the 
passage cited does not support the view taken,—it relates merely to 
the separate property of the wives, to that which has been. given to 
each, and to that which has been acquired by the husband after: 
marriage. It by no means lays down that a sécond wife has no right 
by inheritance to share in either property belonging to the husband 
before his first marriage or to property acquired during the first 
marriage. 

I have no doubt, whatever but that the second wife is entitled to. 
some ‘share in the property by inheritance. The very paragraph 
cited by the lower Court recognizes this right: “The husband in- 
herits from the wife, and the wife from the husband;” and, in the 
next page (paragraph 40) 1 find it laid down that even a concubine. 
is entitled to three shares, to the head wife’s four shares. Inthe Code 
of Burmese law published by authority in 1860 it is stated that, where 
there are no children, the widows divide the estate equally, each 
widow taking out her separate property. 

It is plain, on the other hand, that the first wife has a superior. 
interest in the property acquired during her marriage, which the Bur-. 
mese law regards as Joint property; and the extent of her interest. 
in that joint property is shown by the law for the partition of property 
on separation, which is that joint property shall be divided equally 
between the husband and wife. 

We have, then, these principles to guide us, —(1) there is a right of 
inheritance from husband to wife, and in the husband's property. 
the widows share equally; (2) the widow during whose coverture- 
joint property has been acquired is entitled in her own right to a half 
share in the joint property over and above the right to inherit from 
the husband’s share in that property. on 

These rules would give to the elder wife three-fourths share in the 
joint property and to the second wife one-fourth. 

In further support of such.a division I would cite page 268, para- 
graph 7 of the Dhammathat, which declares the law of partition be- 
tween the sons of a first and second marriage, and one of the modes of 
partition is this: “If the father had property at the time of his 
“marriage and the second wife none, and if none has been acquired 
“during their marriage, let the property be divided into four shares; 
“Jet the son of the first marriage have three and the son of the second 
“ one share.” : 

The property in this case consists of ornaments and of ten gardens. 
It has been found by the lower Court that four of these gardens were 
possessed by the deceased at the time of his marriage and, therefore, 
should be regarded as the separate property of the husband, in which 
the second wife would, according to the principle laid down above, be 
entitled to a half share. A 

A certain valuation has also been assigned by the lower Court to 
the gardens as they existed at the time of the first marriage founded | 


* The references to the Dhammathat in this and the following judgments areto the 
ean Kye Dhammathat published and translated by Dr. Richardson at Moulmein , 
1847. : ; 
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apparently, on the trees as they then existed; but it must be remem- 
‘bered that these gardens have been worked by the husband and-first 
“wife together for more than 3o years ; that the*trees which existed | 


in the: gardens at the time of marriage must have all, or nearly all, 


disappeared ; thatthe face and value of the gardens has been entirel 


altered by the joint labour of the husband and wife; and that it would 


be.next to impossible now to determine with any degree’ of accuracy 


what’ sum: would fairly represent the husband’s remaining separate 
property in the four gardens. 

-I think, therefore, that the most equitable course will be to estimate 
the respective shares of the first and second wife upon the assumption 
that the whole property had become the joint property of the deceased, 
Shwe Mya, and the respondent, Mi Pa; and to decree to the 
appellant ‘one-fourth share in this property, after deducting the one- 
fourth share claimable by the adopted child. 

At the last hearing of the case at. Prome it was urged by the Counsel 
for the respondent that the sum paid by the respondent as funeral 
charges, stated at over Rs. 1,000, should be charged to the separate, 
and not to the joint, property. As I have regarded the whole proparty 
as joint, this prayer: will fall to the ground. The fair method would 


shave been to charge the faneral expenses in proportion to the respec- 


tive shares; but it is impossible to include this adjustment now in the 
decree. The set-off should have been inged and its details established 
by evidence in the original suit. 

Decree will therefore pass in favour of the appellant for one-quarter 
share in the-property left by the deceased, Shwe Mya, after deducting 
the share of the adopted child, on the valuation made of the property 
by the lower Appellate Court,-to which no objection has been made. 
The share thus decreed to the appellant will bear the valuation of 
Rs. 1,400, which, it may be noted, is almost identical with the value 
of the gardens, which it appears to have been the wish of the deceased . 
to bestow upon the appellant. 

The cost of the litigation, with interest calculated upon the amount 
decreed, wiil be charged upon the respondent. 

The appellant has been allowed to sue and appeal zz formé pauperis. 
The amount of fees, therefore, which would otherwise have been paid 
by the plaintiff- appellant must be calculated, and will be recoyer- 
able by Government from the parties in the proportion in which they _ 
ie been pborget with the costs. 





Before F. D. Sandford, Esq. 
NGA MIN GYAW (Appetraws) 0. ME PI (ResPonpeEnt)... 
Buddhist Law-—Inheritance—~Adoption. 
An adopted child, by marrying and living separately from his adoptive parents, 
does not by the mere fact of marriage forfeit his rights of inheritance in his adop- ° 


tive family. But the-butden of proving that. he has f performed the duties necessary 
to be performed-by.an adopted child will be thrown upon him, and, in the absence - 


~ of such proof, the Courts will disallow his claim to inherit. 
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Mere occasional assistance ot, the part of the adopted child is not sufficient to 
‘preserve his rights of inheritance, 4 ; 

For thé decision of this appeal the facts of the case may be taken 

_ to be as follows :— 

The plaintiff, Mé Pi, was publicly adopted’by, and received into, 
the family of her father’s brother, Nga Po.. She lived with him and 
his wife, M@ Palon, as their adoptec daughter until puberty, when 
she was given in marriage and received certain presents from her’ 
adoptive parents. On the death of her first husband she returned to 
ther adoptive parents’ house; but she married again, and she has for 
the last 15 years or more been living separately and in a different 
village from her adoptive mother. The adoptive father died before 

’ the mother, seemingly 20 years ago. With the mother has been 
living the defendant, who is the son of the natural son of Nga Po 
aud Mé Palon, and who, on the death of the mother, entered into 
sole possession of the estate, a share of which the plaintiff now claims. 

It is asserted—and proved, moreover, if the defendant’s witnesses 
are to be believed—that Mé@ Palon, the mother, shortly before her 
death, declared her wish that the grandson should inherit the whole 
of the estate; that the plaintiff had received all she hada right to 
receive and was not to be considered as having any further claim on 
the family. 

On these facts the Extra Assistant Commissioner dismissed the 

- plaintiff’s suit mainly on the ground that, according to the law of the 
Dhammathat, the plaintiff had by her separation from the family of her 
-adoption lost all her claim to inheritance. * 

- The Court of first appeal held, however, that marriage and separate 
‘settlement could not be held to affect the plaintiff’s rights to share 
in the inheritar.ce of her adoptive parents and decreed her claim. 

It was argued before this Court in appeal that the. view of the law 
taken by the Court of first instance was correct and that the plaintiff 
-had, by marrying and living separately from the family, lost her share 
in the inheritance. 

The passages from the Manu Dhammathat bearing on the point are 
as follows :— ie 

“Tf the adopted child be not living with the parents, and their own children are, 
-he shall have no right to share: let him have only what he has received in gift, 
Why is this? Because he was ungrateful * * If the adopted son shall have 


received a portion and shall be living separate, he shall have no share: the property 
on descend to the relatives-of the deceased.” (Dhammathat, Vol. X, paragraph 
25, : 

And the 26th paragraph is still more explicit :— 

“Tf the child, being a notoriously adopted child, shall not live with the parents 
who adopted-him, but shall publicly return at the age of puberty and live with his 
own parents, or shall marry and live separately, he shall have no share in the pros 
“perty of the parents who adopted him; let him only have what may ,already have 
come into his possession.” ; 

This appears quite decisive as to the law, if the doctririe of the Manu 
Dhammathat is to be strictly followed. ine 

-. But in order that this Court might be in possession of knowledge as 

“tothe actual custom of the people. which might have acquired the 
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force of law, it was considered advisable to take the evidence of persons 
who, from their age and learning, might be able to advise the Court 
on such matters. ‘The depositions were in some points conflicting, for 
the first witness deposed that the mere fact of marriage and separate 
establishment in life did not deprive the adopted child. of the rights to 
inheritance, provided that he or she performed diligently the duties. 
due from the child to the parent ;, while the second witness positively 
asserted that the fact of marriage and living separately had the same 
effect as returning to the original parents; and it was added “by another 
that, if the parents have natural issue, the adopted child, by leaving 
its adoptive home, forfeits his or her rights in favour of the natural - 
issue : while the fourth witness, although he was evidently anxious to 
secure the rights of. an adopted child so long as he behaved. dutifully, 
admitted that,if he lived separately, he would not be capable of per- 
forming the duties required of children, and would lose his rights in 
favour of natural children, if such existed and were living with their 
parents. 

The principal duties required appear to be as follow. If there is 
anything to be done on behalf of the parents, the child must leave 
his own work and perform it ; the child must minister to the parent 
in sickness; the child must bury the parent, and pay certain cere- 
monial offerings. . 

It was allowed that if a natural child was living with the parents 
while the adopted child had left them, the former, having the better 
opportunity of performing these duties, would succeed to the inherit- 
ance to the exclusion of the adopted child, for the duties are of such 
a nature that their dutiful performance by a person living in a separate 
home would be difficult. “The conclusion which: I think may fairly be 
arrived at may be thus set forth :— 

Without going so far as to rule that an adopted child, by marriage 
and living separately, 7pso facto loses his rights in the family estate,— 
indeed, admitting the possibility of an adopted child who thus marries 
and-lives separately behaving so dutifully as to preserve his rights. of 
inheritance,—the Court will hold that a child who thus, on marriage, 
separates himself from his adoptive parents, has put himself into such 
a position that the Court will presume that he relinquished the strict 
performance of the necessary duties, and will therefore require strict. 
proof of the performance of these duties before allowing the adopted 
child any share’in the inheritance, when there are natural children: or 
their issue living with the adoptive parents. F 

In this case there is some evidence that the plaintiff did render 
occasional assistance to her adoptive parents after her marriage, but. 
this occasional assistance does not approach the required standard; | 
while the facts of her having lived separate for so long, and of the 
grandchild living in the house and being regarded by the mother in the 
light of the sole child, must be held to support the cenclusion that she 
has, by relinquishing the performance of the necessary services, 
forfeited her rights of inheritance in favour of the natural heir, 

The effect of this decision will be that. the appeal will succeed. 
The decree of the Court of first instance will be restored, and the 


€ 
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respondent (plaintiff in the Covrt of first instance) must bear the cost 
of the litigation. - 


Before F. D. Sandford, Esq. 
NGA MYAT OK (Appstzanr) v. NGA BO (RESPONDENT), 

- Buddhist Law—Bona fide Purchaser—Notice, 

The-Courts wiil protect a bond fide purchaser for value, without notice, against 
a person claiming under a deed-of-gift not followed by possession. 

THE facts of this case appear to be as follow :— ! 

One Mi On Hnit, deceased, in May 1868 gave to the plaintiff the 
property in dispute. A deed-of-conveyance is filed and its execution 
is proved. Its purport is that the possession of the property in dis- 
pute is made over to the plaintiff. No consideration appears in the 
document so far as the property in dispute is concerned, and from the 
terms of the plaint it may be assumed that there was none,—that the 


transaction was a mere gift, or a voluntary conveyance. The plaintiff. 


never took possession of the property. 

Subsequently, by a deed-of-sale dated in 1871, the execution of which 
also is established, the deceased sold the property to the defendant 
for a valuable consideration. He took possession of the property and 
remained in possession till the date of suit, nearly two years. 

The Court of first instance construed the document on which.the 


plaintiff relied as a Will, and ruled that, as the property had passed ~ 


out of the possession of the deceased before her death, by sale to the 
defendant, the plaintiff's claim was without foundation. 

The Coug of first appeal held that the transfer to the plaintiff was 
valid, and regarded’ the subsequent saleas fraudulent on the part of the 
deceased, and decreed the plaintiff’s claim. " 

In appeal also it is contended that the document on which the 
plaintiff relies is a Will, and that the plaintiff's right to the property 
could only be recognized if it remained undisposed of at the date of 
the donor’s death. 


To this Court it does not appear that the document is a Will, for it 
purports to transfer possession to the grantee at the time of its execu- 
tion. But whether or not it was the intention of the parties that the 
gift should not take effect until the death of the grantor, Iam clearly 


of opinion that it should not have effect against the subsequent sale. . 


The English law is that voluntary conveyances of immoveable property 
are void as against subsequent purchasers, and this law is consistent 
with equity, certainly, in the present case. The subsequent purchaser 
appears to have had no notice of the prior gift, and he gave in good 
faith valuable consideration for the property. The fact that the grantor 


_ subsequently sold the property gives rise to the presumption that the 


gift was made with fraudulent intent. The donee never availed’him- 
self of the gift, and appears to have kept his claim secret and allowed 
the purchaser to enter into possession, and retain in possessicn, prob- 
‘ably spending money on the property, for nearly two years. 
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This Court, moreover, is not prepared to assent to the doctrine laid | 
down by the Deputy Commissioner that, while the written deed-of-gift: 
shows the transfer of the property, the actual giving over is merely 
a confirmatory proceeding of the terms of the deed. Rather, among’ 
the people of this country, I should say. that the giving over and taking 
of possession is the actual transfer, and the written deed merely the 
evidence of the transfer. Certainly, in the case of gift, I should be 
inclined to hold that the gift, even though supported by a deed, is: not 
complete without delivery of possession. : meee 
_ Tam clearly of opinion, with regard to the considerations above set 
forth, that the purchaser in this case should be protected, and shall 
therefore decree the appeal with costs, and restore the decree of th 
Court of first instance, which dismissed the plaintiff’s claim. 








Before }. D. Sandford, Esq. ae 
LA U (Appettant) v. MI SAUNG MA (ResponDEnT). 
Buddhist Law—Ancestral estate— Will. 
The right to share,in ancestral estate is not affected by any instructions or Will on 
the part of a co-heir. ' é 
THE plaintiff in this case sued to recover certain paddy-landas the 
property of her deceased father, Chi Paung. The defendants are 


her uncle, Nga La U, who was in possesion of the land, and her 


brother and sisters, her co-heirs. In her plaint she denies that the 
property belonged to the common ancestor of the parties, Paik Thé.. 

The first defendant, Nga La U, and the remaining defendants, the 
plaintifi’s brother and sisters, file two separate written answers ; but 
they agree in this, that the land in dispute is ancestgal property 
inherited from Paik Thé, and was cultivated by Chi" Paung as 
the head of the family; that Chi Paung before his death admitted 
the land to be ancestral property, and directed that it should be 
divided among the co-heirs of the common ancestor, Paik Thé; and 
that, by consent among the co-heirs, the defendant, Nga La U, was - 
at the time of the institution of the suit cultivating the land in dispute 
tn his turn. ; 

Upon* these statements issues were framed by the Court of first 
instance as to (1) whether Chi Paung left instructions before his 
death that the defendant, Nga La U, should be allowed to cultivate 
the land in his turn; and (2) who among the heirs allowed Nga La U 
to cultivate. a 

These issues most imperfectly represent the matter in dispute 
between the parties, and the issues should have been rather as to 
whether or not.the land-in dispute was ancestral property inherited 
from Paik Thé, and as to whether or not the first defendant, Nga 
La U, was in rightful possession of the land by arrangement among 
the co-heirs. 

The plaintiff called in the Court of first instance only two witnesses, 
two of the female defendants; and,.as the Judge of the Court con- 


sidered that these witnesses had failed to make good his case, he did 
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not call upon the defendants to produce their witnesses, but dismissed 


- the suit. : 


When the case came before the Court of first appeal, that Court 
considered only a fresh issue, namely, whether the plaintiff's father 
had power to dispose of by Will landed property which had descended 
to him from his grandfather ; and deciding that he had not, the Court 
reversed the decree of the Court of first. instance and decreed the 
plaintiff's claiia. 

The pleas in appeal made to this Court revert to the points which 
' were_really in issue between the parties, though they were not put in 
issue in the trial, namely, (1) that the land in dispute is ancestral 
property inherited from the common ancestor, Paik Thé ; and (2) that 
the defendant, Nga La U, who alone appeals in this Court, is in 
rightful possession of the land by arrangement among the co-heirs. 

It must be conceded that the judgment of the-Court of first appeal 
does not satisfactorily dispose of the case. In the first place the 
point upon which that Court decreed the plaintiff's claim was not put in 
issue between the parties, and does not affect the claim of the defend- 
ant, Nga La U, to possession of the land. The defendant, Nga 
La U, claims to be in rightful possession of the land—not so much 
‘by virtue of any Will made by the plaintiff's father, as because the 
property is ancestral property, and was admitted to’be such by the 
plaintifi’s father; and because, by arrangement among the heirs, 
it is his turn to cultivate during the year of the institution of the suit.’ 

In the second place, if the land is ancestral property, as assumed 
by the Court of first appeal, then clearly Nga La U, the first defend= 
ant, would ordinarily have‘a right of inheritance jn the property; and 
that right would not be affected, according to the Court’s own ruling, 
by any instructions or Will of the plaintiff’s father. 

It appears to me, for the reasons above stated, that the true. points 
in issue between the parties to this suit have not been brought out ;. 
and there is no evidence on the record to enable this Court to pro- 
nounce a satisfactory judgment. I shall therefore frame the follow- 
ing-issues and refer them to the Court of first instance for trial :— 

{1) Is the property in dispute property self-acquired by Chi 
Paung, or is it family property inherited from the 
common ancestor, Paik Thé ? 

(2) At the time of institution of the suit was or was not the 
defendant, Nga La U, in rightful possession -of the pro- 
perty by family arrangement ? 

The Court of the. Extra Assistant Commissioner of Ramree will 
proceed to try these issues and return its finding thereon to this . 
Court together with the evidence. 

[On the return of the finding upon the issues referred to the Court 
of first instance the Court proceeded to pass final judgment as 
follows.] : 

The finding of the Court of first instance upon the issues referred 
to it by this Courtis— 

(i) that the land in dispute is ancestral property ; 
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\ 
(ii) that at the time of the institution of the suit the defendant, 
Nga La U, was in rightful possession of the land. 


From the. evidence recorded. it is shown that the deféndant was in 
possession by permissior of the son of the deceased, Chi Paung, 
and with the consent of the majority of the heirs, who in giving him 
possession were recognizing his right to a share in the land as antes- 
tral property, a right which had been admitted by the decéased’s 


father, Chi Paung. 


It cannot, in my opinion, be held that this was a wrongful posses- 
sion from which the defendant was liable. to be ousted at the suit of 
the plaintiff. ; ; 

The appeal therefore must be decreed, and the decree of the Court, ' 
of first instance dismissing the plaintiff's claim will be restored. 
The plaintiff will bear the costs of the litigation. 


eh ere 


Before $. D. Sandford, Esq. 
MI DWE NAW (Appetiant) v. MAUNG TU (RESPONDENT). 
Buddhist Law—Husband and Wife—Divorce—Foint property, 


Where husband and wife both assent to divorce and no fault is proved, each is 
entitled to take back property brought at marriage, and to an equal division of the 
property that may have been acquired conjointly during marriage. 

I AM inclined to think that the Court of first appeal acted some- 
what harshly in dismissing the plaintiff's claim altogether, and that 
the judgment of the Court of first instance, though not so clearly 
expressed as might be, is in the main correct. . 

There appears to be little doubt of the principles which should 
guide the decision. 


The last divorce which has given rise to this suit was consented to 
by both husband and wife, and they, as shown by the evidence of the 
two dugyis, Maung Kun and Maung Ku, called in these two wit- 
nesses—the village elders—to settle the divorce and the division of 
property. They both, husband and wife, gave in an account of the 
property with a view to division, and it was in regard to the details 
of this division that a dispute took place; but the evidence of these 
two ldugyis is most important, and the Extra Assistant Com- 
missioner has very properly based his judgment upon it. It is. only 
because that judgment does not clearly set forth the principles of law 
which it follows, and the details in which those principles have been 
carried out, that I'think it. necessary to send back the ‘case with 


issues for trial. 

‘The law scems clear enough. Both parties assent to divorce ; there 
is no fault proved on either side: they are each, therefore, entitled 
to take back the property brought with either cn the occasion of the 
last marriage, which appears to have taken place about two years ago, 
and to an equal division of the property that may have been acquired 
conjointly during the continuance of the last marriage (see Manu 
Dhammathat, p. 335, ch. xii). 
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The Court has therefore cnly to regard these three issues :— 

(t) What property was brought by either party on the occa- 

‘sion of the last marriage ? 
(2) What property has been acquired conjointly during the 

continuation of this last marriage? 
(3) On the principle that each is entitled to take back pro- 
perty which he or she brought into the common stock on 
the occasion of the last marriage, so far as it has not been 
“expended, and to an equal share in what remains of the 
property acquired conjointly during the continuation of 
the last marriage,—to what property, and of what value, 
is the plaintiff entitled ? 

I have no doubt that, if the Court confines itself solely to these 
‘three issues, and especially if it records carefully upon these three 
issues the evidence cf the two /ugyis, who will be able to refresh 
their memories by a reference to the entries in the paradback of the 
details of the property made at the time when the parties called them 


in for the purpose of effecting the divorce, that Court will be able to’ 


arrive at a satisfactory decision thereof.. 


{On the return of the finding upon the issues referred to the Court . 
of first instance, the Court proceeded to pass final judgment as... 


follows.] : 
The Court of first instance has not set forth distinctly its finding on 


the three separate issues which were referred to it. The evidence ad-:.. 
_ duced did not, perhaps, enable ittodoso. But the conclusion at which’ 

it has arrived, and to which no objection was filed in this Court by either. 

party, is that the plaintiff is entitled to certain property set forth in ~ 


its judgment as having been brought by her on the occasion of the 
last marriage, ard having been retained by the defendant, valued at 


Rs. 341 ; and also to an equal share in the property acquired during | 


the last marriage, valued at Rs. 244-12-0. This finding is accepted 
by this Court, and the consequence of the appeal will be that the 
decree of the first appellate Court will be set aside and that of the 
Court of first instance restored. 

The costs of the litigation in the two appellate Courts must be 
borne by the respondent, Maung Tu. The costs in the Court of first 
instance will be in proportion to the amount decreed and dismissed, 





Before F. D. Sandford, Esq. 
NGA KA YIN O (Aresttant) 7. MA GYI (ResroxpEnT), 
Buddhist Law—Inheritance—Illegitimate child, 


- A-child begotten in chance intercourse is entitled to inherit where there are no 
legitimate children. 
Botu the lower’ Courts have found that there was no openly 
acknowledged marriage between the plaintiff's mother in this case 
‘and the deceased, Nga Shwe Go. The Court of first instauce, how- 
ever, held that the plaintiff's mother occupied the position of a 
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concubine to the deceased, and has, on that, ground, decreed a share in 
the inheritance to her son. 

The Court of first appeal reversed this decree and decided that the 
plaintiff is not entitled to inherit, being “fa child begotten by a man 
“and woman in pleasure, by mutual consent, who do not live openly 


. “together.” —-Dhammathat, p. 306, Vol. X., s. 81. 


According to the statement of the plaintiffs mother herself, the 
deceased, Nga Shwe Go, left his wife, Mi Pu, and lived with her— 
not at his own house, but at the house of his mother-in-law—for two 
years. He left her before the birth of. her son, and returned to Mi 


Pu. . 
_ Mi Pu died subsequently and Shwe Go formally married another 


‘wife. His cohabitation with the plaintiff’s mother appears to have 


taken place about fifteen years ago and tn have never been resumed. 

I am inclined to hold with the Court of first appeal that a tempo- ~ 
rary connection of this nature, repudiated by the acts of the deceased,. 
cannot give the plaintiff a right to inherit as a legitimate son. 

.If the plaintiff’s mother had been Shwe Go’s wife, there would have 
been a formal divorce, and an ascertainment, at the time of her 
separation, of her rights in the estate. Shwe Go left her, as he came, 
at his pleasure; and. it is not shown that he in any way-ever recog- 
nized her status as his wife, or that she ever advanced any claims as. 
a wife. 

Moreover, the json did not live with the deceased as his son; he 
appears to have remained with his mother. If he had been a legi- 
timate son, entitled to inherit, he would surely have been taken into 
the deceased’s family and brought up by him. Fs 

The Court of first appeal, therefore, I think,. decided rightly that 
the plaintiff cannot inherit as a legitimate child. 

But if the deceased has left no legitimate children, the illegitimate — 
son is entitled to inherit. See Manu Dhammathat, p. 307 :— : 

“As regards the prohibition of certain children from inheriting; if there be no 
good children, let the bad inherit, even if the child have been begotten by chance 
intercourse of its parents; if there be no good (legitimate) children, let the bad. 
(illegitimate) one, according tothe laws laid down above, receive the property and 
bear the debts,” : 

According to the law as above declared, the plaintiff in this suit 
can, I think, make good his claim to share in the inheritance with. 
the defendant, who is the widow of the deceased, if there are -no legi-. 
timate children of the deceased, whether by the defendant, Ma Gyi,. 
or by any of his former wives. 

The record does not offer conclusive evidence upon this point, If 
there had been legitimate children by the former wives, they would - 
have advanced their claims, and for the purposes of this suit it may 
be assumed there are not. *But the defendant, in her written state- 
ment, alleges that she has a son, Po Kin, by the deceased. Jt will 


-be necessary to refer this issue to the lower Court under section 354 of 


the Code of Civil Procedure. 
[On the return of the finding upon the issue referred to the Court 
of first instance, the Court proceeded.*to pass final judgment -as 


-follows.] 
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As the defendant, Ma-.Gyi, has a son living by the Cee 
Shwe Go, and that son is. a legitimate son, the illegitimate son, Nga 
Ka Yin 0, has no claim to the inheritance, 

The appeal i is therefore dismissed with costs. 





Before $. D. Sandford, Esq. 
(1) NGA NWE, (2) sai | PAIK (ApreLLants) vu». MAUNG THA DUN 
UNG (RESPONDENT), 
Buddhist Law—Inheritance—Land-tax, 
The fact that no revenue has ever been paid on land will not bar the Courts from 
decreeing a claim to possession of the land based on the law of inheritance, 


THERE is no dispute about the main facts of this case. The garden 
land in suit was the: a Sade of U Nyo E, the-father of the respandent 
(defendant in the original suit) and grandfather of the appellants. 


This garden land, since the death of U Nyo E, which took place _ 


in 1868, has been in the sole possession of the respondent, and. the 
appellants claim their share of inheritance therein as representatives 
of their mother, the daughter of U Nyo E and elder sister of the 


respondent. 

This claim was orintend by the respondent on the pineal ground 
that a division of the property had been made long ago, in tke. life- 
time of U Nyo E, and that he had received the garden land-in suit 
as his share of the inheritance, 

_ In order to make good this defence it was incumbent upon “the 
defendant to’prove that the garden land was included in the division, 
a fact which the plaintifis denied. This he has entirely failed to prove, 
the only fact alleged in his favour being that, during the fathet’s life- 
time, he jointly with his father enjoyed the garden land; but this 

-fact cannot in-itself destroy the plaintiffs’ right of inheritance, nor does 
at prove that the defendant ever held separate possession of it as his 
‘portion of the inheritance. His witnesses do not even know that any 

-division of the property ever took place. 

The Court of frst instance decreed to the plaintiffs their:share under 
the law of inheritance ; but the decree was reversed by the .Court of 
‘first appeal on two grounds : — 3 

(1) The long possession, of the defendant. 
“(2) The fact that no land-tax has ever been “paid on the 

: garden. 

But, as I have just remarked, the possession of the defendant j is not 
proved to be more than joint cultivation together with his father, who 
died only four. years ago, and is not shown to be a possession adverse 

‘to the plaintiffs, or in his own rght-as portion of the family inherit 

ance. 

In regard to the second ground, the Deputy Commissioner thus 

‘records his views: “For some reason or other no land-tax h&s éver. 

Ps : 
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2 ‘been paid for the garden, so that if U Ny E were alive he could . 
iL ‘not claim it, as he “has never paid tax on it, and the: persons in. 
“possession at the time’ would-be entitled to, remain - 50.” 


I am unable fully to understand this reasoning ; but I conclude oe 


that the meaning is that, as the plaintiffs claim through U Nyo E, 
and as U Nyo-E could not enforce his. claim, no more can the. 
plaintiffs. 

But this reasoning is equally fatal to the defendant’s right; and it 
appears to me that it is an argument which cannot be put into his. 
mouth; and I observe that it was not used by him in the Court of 
first instance. 

Moreover, I can find no jag or rule ihied gives any title to the: 


_ person who is in possession of land, and who has failed to pay the tax: 


on it, to remain in possession, to the exclusion of the rights of others. 
It would be a strange doctrine that a man‘in possession of.land should 
be abie to extinguish the rights of others not claiming through him, 
by omitting to pay the Government revenue. He, if anyone, ~ should 


be punished for. the ‘omission to pay the revenue; to enable him to 


take advantage of that omission and defeat thereby the claim of others. 
would be to allow him to take advantage of his own wrong. 
The decision of the suit in favour of the pleintifis in no way affects. 


_the right of Government to resume the land, as forfeited by reason of 


failire to pay the tax: it simply enforces the plaintiffs’ right of 
inheritance in the land as against the defendant’s sole possession, 
Iam of opinion that the ‘decree of the Court of first instance should. 


-be restored ; the appeal is, therefore, decreed with costs. 


Before ¥. D. Sandford, Es7. 
NGA PO THIT (PuaintirF) v. MI THAING (DerenDant). 
Buddhist Law—Inheritance —Cluld of first marriage. 

On the death of the father, who has married two wives in succession, the childi 
of the first marriage is entitled to one-eighth share in property acauired during the 
continuance of the-second marriage. 

THE following question has been referred for the Aeditan of this: - 
‘Court under section 35 of the Burma Courts Act: “ Whether plain- 
“ tiff, as eldest son of the first wife, is entitled toalarger share than the: 
“other children? Tf so, to what share ?” 

The. Court referring the question has not stated thé fact, which I 
gather from the plaint, that all the property to be divided was acquired 
during the second marriage, that it is the joint property of the- 
deceased and his surviving widow, the defendaut. This fact mate- 


" rially affects the answer to be given. 


The Courts below have, in deciding the question, taken as their 
guide an illustration given‘at page 224 of Major Sparks’ Code, accord- 
ing to which the widow takes three-fourths: of the joint property, and 
‘the remaining one-fourth i is ‘divided among the children of the first. 
and second marriage by the head. 

= can find no authority for this illustration in the Dhammiathat. The 

arest approRen to the rule that I can find i is that given in | Chapter 10;. 
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section 5, where it is said that, if the property be divided on the death 
of the father between the mother and sons, the eldest son shall have 
one-fourth and the mother and younger children three-fourths. 

The rules for the partition of property between the sons of different 
marriages are contained in sections 9 and 10 of thesamechapter. The 
first section applies to the case where both parents are dead, the 
latter to the case of the death of one parent. The rule laid down there 
for the share of the son of former marriages in property acquired 
during the last marriage is that the surviving father shall have five 
shares, the child of the parents during whose.marriage the property was 
acquired two shares, and the children of former marriages one share. 

_ The case of the mother surviving is not- expressly provided for, but 
assuming that she has an equal interest with her husband in the joint 
property, there will be no impropriety in applying the rule to the 
case in which the surviving parent is the mother. 

According to this rule, then, the answer to the question referred 
will be that tie plaintiff, as eldest son of the first wife, is not entitled 


to a larger share in property acquired during a subsequent marriage. 


. than the children collectively of the second marriage, though he may 
be entitled to a larger share than any individual child of the second 
marriage: and that, secondly, he is entitled to one-eighth. 

It must be remembered that the children of the subséquent marriage 
will have a right in that portion of the inheritance which falls to the 
mother from which the son of the former marriage is excluded. The 
effect of the ruling of this Court will be that the plaintiff is entitled to 
take out an one-eighth share of the joint property. 


‘Pearanttenatens Con 


[SPECIAL. COURT.] 
Before F. D. Sandford, Esq., and C. F. Wilkinson, Esq. 


(1) MAUNG KO, (2) MA SHWE GET (Puaintires)—APPELLANTS v. (1) 
MA ME, (2) MAUNG SHWE LOK, (3) NGA PO O, (4) NGA SAN 
HLA BAW (Derenpbants)—-REsPonDENTS. 


Buddhist Law—Husband and Wife—Foint property. 


Three years’ absence with neglect on part of the husband to provide maintenance 


required before the. wife can contract a second marriage. : 
The Burmese law recognizes the husband as lord of his household. ¢ 
‘The wife cannot retain possession of joint property in opposition to her husband: 
So long as marriage subsists the Courts cannot decree an absolute dominion over 
it to either husband or wife; but the husband, rather than the wife, is entitled to 
retain possession of it in trust for both. . . 


THE Judgment of the Court was delivered by— 

SANDFORD, J.—The plea advanced in appeal in this case, namely, 
that the lower Court was wrong in applying the Burman law of dis- 
tribution of property, cn separation of husband and wile, to this case 
must, in Our opinion, bu held good. ’ 


In the first place the parties, that is the first plaintiff and the first’ 


. defendant, appear in the Court as man and wife. They are so styled 
on the record. The first defendant, on being examined in Court, 
proclaims herseif to be the wife of the first plaintiff. 
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|. -.The first plaintiff seeks recovery of property wrongfully taken, and 
. the first defendant defends her possession on the ground: that she, as 
wife of the first plaintiff, has an interest in the goods. She:cannot 
‘be allowed to shift her ground aud to. ask for, or obtain, in this suit : 
- division of property under-the law applicable to separation, © 9. 
' In fact, moreover, there has beén no separation, Sea ean 
The first. plaintiff left hic wife about the 26th June to go to Amherst,” | 
and the goods were seized a few davs afterwards. ee Ss 
_. There was no quarrel when the. first plaintiff left his-home, no pro-. 
. fession.and io: intention of separation. But when the wife heard that «: 
her husband had not gone to Amherst, she went with ‘the other 
_ defendants and took. possession of the goods. 5 A gh By 
. The law, when separation is to be inferred from absence, is to be 
found in the 5th bookof Dhammathat, paragraphs 14 to 17. It willbe’ 
seen that three years’ absence, with neglect on the part of the husband 
to provide the wife with the means of subsisience, is required to give. 
the wife the right of re-marriage. Until the expiratign of that period 
: the relation of marriage subsists, unless, of course, it“is put a stop to 
by.some formal act of separation. oo eo ae 
In this case, then, it must be held that there was no separation, and 
that the Lower Court. was wrong in proceeding to distribute, the ~ 
- property in suit under the rules applicable to separation. The decree 
. of the Court below cannot be supported. It remains to be considered 
- how this Court should deal with the case. Ne sear? . 
There were two issues laid down at the trial:— ; 
(1) Does the property in question belong exclusively to the — 
plaintiff, or has first defendant any interest therein ? 
(2) Are defendants (2), (3), and (4) liable to be sued? 


The lower Court has found that the first defendant has an interest 
jn the property, and has dismissed the suit against the second, third, . 
- and fourth defendants provisionally in regard to the former. But it 
appears fo us that the finding on -these issues is not sufficient for 
the determination of the suit, and that other issues should have been 
added, and must be determined, in order to arrive at a proper decision 
of the points in dispute; namely, whether the possession: by the first 
defendant, admitting. that-she has an interest in the property, is,-or is 
" not, a wrongful possession ; and,if this issue be found in- the affirmative, 
" ‘then, whether the plaintiffs, or either of them, can recover. And first, 
has the first defendant, as a-wife, any right, on account of her interest 
in the property, to retain possession of the property exclusive of, and’ 
adversely to, her husband? This is an issue of law and requires no 
further evidence of facts than is to be found upon the record. 

The facts ate that the first plaintiff and first.defendant were living | 
‘together as man ani wife; that the first defendant, with the assistance” 
. of the other defendants, during the absencc.of. her husband,’ obtains 
possession of the property and seeks to maintain it in opposition to 
“ her husband, on the ground not. that it is her separate property, 
but that she has an interest in it. Can the Court support such ~ 
possession ? » ae es <r OL 
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It is quite certain that the Burmese law recognizes the husband as. 
the lord of his household. The 5th book of Manu Dhammathat, pata: - 
graph 13, treats of the relations between man.and wife, and the good’ 
woman is said to be one who takes her husband’s orders, disputes not. 
his authority;,and complies with his wishes. Again, the 8th volume, 
while treating of gifts; contains the following -passage: ‘If the» 
“husband; without the knowledge of the wife, shall make a present to 
“another of a portion of the property common to both, and the 
“receiver be not his lesser:wife or concubine, let it be kept as it was 
“given. The wife shall not say: ‘It.is the property of the husband 
“and wife, I did not know of the gift.’ She shall not take it. back. - 
“Why is this? Because the husband ts lord of the wife.” 

On the other hand, “in case of the wife making a gift without 
“the knowledge of her husband, whet! er it be to her paramour or 
‘not, she has no right to confer a gift unknown to her husband: 
“if the husband ‘shall take it back, let him have it. This is only: 
“said of things equally the property of both.” : 

The 43rd paragraph of the €th book treats of the power of husband 
and wife over the joint property, and the ~conclusion to be derived’ 
therefrom is that they each have a certain power over this property, 
z.e., each may lend it, but neither may. permanently alienate it. It is: 
difficult to reconcile this rule with- the doctrine laid down in the 8th 
volume as to the power of the husband to make gifts; but either 
passage is equally conclusive against the claim of a wife to possession. 
of the joint property in opposition to the husband. wer 

In accordance with,this doctrine we must hold that the possession. 
of the first defendant in opposition to the first plaintiff, even admitting 
that she has an interest in the property, is a wrongful possession. 

The last question is, whether the plaintiffs, or either of them, are 
entitled to recover ? The Court below has found that of the total property, 


_ in suit the value of the property brought by the first plaintiff when he 


martied the fitst.defendant is Rs. 2,000, and that the balance, Rs. 1,200,. 
may be taken to represent the property acquired during marriage. No. 


. objection has been taken by the respondents to this finding, and there 


can be no question, therefore, that the first plaintiff is entitled to the 
possession of his separate propefty, z.e., the amount brought by him at 
marriage. As to the balance, which comes under the definition of joint 
property, we cannot say that the plaintiffs, or either of them, are 
entitled to its exclusive possession. That part of the property, if, as. 
the lower Court finds, it has been acquired during marriage, is joint, 
and, so Jong as the marriage subsists, the Court cannot decree an 
absolute. dominion over it to either husband or wife. But we think that. 
on the doctrine laid down above, as quoted from the 8th volume, namely, 
that the husband is lord of the wife, he is entitled to the possession of - 
it in trust for both rather than the wife. In-this view the decree of 
this Court will be to the effect that the decree of tre Court below be set 
aside, and that instead thereof the. defendants (respondents) be o:dered 
to deliver up the whole of the property to the first plaintiff, and in the 


alternative pay the value thereof, namely, Rs. 3,200, but that so much of 
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the property as represents Bar 1,200, Or: dhe value thereof, ‘be held by 
the-first plaintiff in trust for himself and the first respondent. 
It appears ‘to us that it was unnecessary to associate the second 


‘plaintiff, who is the first plaintiff's first wife, in the suit. It isin his 


own right as husband of the first defendant that the first, plaintiff i is 


entitled to recover possession from the defendants. 


The second, third, and fourth defendants admittedly accompanied 
the first defendant when she obtained wrongful possession of the 


‘property. ‘The first defendant resides in the house of the second 


defendant, who is her father-in-law, and the. goods’in dispute were kept 


“at his house,’ The third defendant is her brother, and all the defend- - 
‘ants: are shown by: thé evidence of Ko Kwe Gale and the person who 


had charge of the property when it was seized to have been instru- 
mental in obtaining the property and to have taken an active part in’ 
the measures taken by the first defendant in opposition to her hus- 
band, the first plaintiff. They will therefore be included in the decree. 
Considering that the defendants have been from the commencement 


-wrong-doers, we think that they should bear the costs of the litigation, 
‘and the decree will contain_an order to that effect. 


Before $. D. Sandford, Esq. 


_MA HNIN SI (Apreteant) v. MA HNIN YI ann MA KU (Resronpewrs). 


Buddhist Law-—Burden of proof— Di vision—Ancestral estate. 


“The burden of proving the division. of ancestral Beepeety lies upon the party 
asserting division. 


- IDO not agree with the. Deputy Conia ores in considering ‘that 


the proof of sale alleged by the defendants (respondents) is sufficient. 


The entry in. the parabatk is not éntitled to. much consideration. 


“In the first place it was not produced in the lower Court, and in the 


next place it is not satisfactorily proved to have been made by the 


‘ person by whom, cr at the time when it purports to have been made. 


And the oral evidence of sale consists of the depositions of Shwe - 


_ Yit; who spears only of w hat he has been told, and of the defendant's 


husband. 
I agree with the Judge of the Court of first instance that the sale is 
not proved : and this being so, the defence entirely fails. .. 
I am further of opinion that, as it is admitted that the land was 
ancestral land, the burden of proving division falls upon the defendants, 


and that here too they have ‘failed: 


The appeal is successful, and the decree of the Court: of - first 
instance is restored. The costs of the litigation will Le borne by the 
defendants (respondents) in this Court. 


| Before ¢. D. Sandford, Esq. 
MRA DO AUNG (Arrettant) 7. SHWE U (ResrONDENT). . 
Buddhist Law— Gift—Revocation, 


~ The Tight i in property obtained by-gift, where the.gift has been accepted under a 
condition, express or implied, to support the denor, will terminate if the donee : 


. neglects to fulfil the condition. 
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A gift from a parent to a child: does not raise by a necessity the inference that 
the child is bound by a condition of the gift to Support the parent. 

In cases other than those of inheritance, succession, marriage, and religious usage, 
. the Courts should, before applying the Buddhist law, look at the effects of their 
decisions and consider whether that law is equitable. 

Although under Buddhist law a donor, who has become poor, may.reveke his 
gift, the Court declined to apply the law where a gift of immovable property had 
been perfected by ten years’ possession, and where the donee’s name had been 


registered as owner. 

- THE plaintiff in this case seeks to recover a shop’ and land given by 
him ten years back to the defendant and the defendant’s mother, . 
the daughter of the plaintiff. He asserts that the gift was one of 
affection, and he grounds his claim to recovery:on certain passages 
in ‘the Burmese law which entitle a parent to recover gifts from 
children who fail to support the giver. 

The defendant does not deny the gift, but alleges that it has passed 
out of his possession by sale; and he resists the legal claim by refer- 
ence to a passage in the Dhammathat, which declares that the. gift 
shall in no circumstances be restored to the giver if it be not in the 
receiver's possession. . x 

The plaintiff was so.far successful in the Court of first instance 
that he obtained a decree in the alternative for maintenance, or for 
ithe sale-proceeds of the property in dispute; but the Court of first 
appeal has reversed this décree, on the ground that the passage from 
the Dhammathat on which the plaintiff relies is not strictly applicable, 
as it refers to acase where the parent transfers .a// his property, and 
in this case, the plaintiff, although now reduced to poverty, was in 
good circumstances when he made the gift. . 

The claim, as it came before the Courts, was not one of succession. 
‘or inheritance, nor of religious usage, and therefore it may be ques- 
tioned whether, in deciding it, the Courts are bound by Burmese law;. 
but, as both the parties appeal to that law, it will be right to consider 
ats provisions. 

The passages which -have been discussed in this case will be found 
sat pages 228, 297. and 298 of the Manu Kyé Dhammathat: of these, the 
first is from the chapter on Inheritance, and points out the law when 
-a person, who is otherwise entitled to inherit, shall not inherit: “If 
“the parents, who are rich, give all their property to their children or 
“€ grandchildren, and these children do not support them after having 
““ obtained the property, let the property be taken back as it was given, 
“and let the person, whether relative or stranger, who supports the 
““ parents, have the whole.”’- And the passage ends thus: ‘ People who 
““have taken property under a pledge to support the donor, and who 
“do not do so, shall not inherit the property they may be entitled to:. 
‘as the king supperted the rich man and inherited his property, so 

_ “the person who actaally-supports another shall inherit the property 
“ without reference to who it may be.” 

‘This passage, then, is not strictly applicable to the_p‘aintiff’s claim; . 
~which is not one of inheritance; but the principle to be gleaned from it © 
as this,—that the right in property obtained by gift, where the gift has 
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een accepted ‘under a condition to support the conor, will terminate - 
if the donee neglects to fulfil the condition. reset re 
» The Court of first.appeal has held that in this case’ the gift was 
‘unconditional, and in coming to this conclusion it :has’ laid ‘stress: 
. upon the fact that all the property was not given away. No doubt. 
this is an important fact. If the donor gives away all his property, a 
necessary inference would arise that he trusted to the donees for sup: 
port; and whether any such condition-was expressed or net, the Court. 
would; in my opinion, be quite justified in treating. the gift as con- 
ditionaland as liable. to forfeiture on failure of performance of the- 
condition. bh 

The question in this case, then, really is whether there is any proof’ 
of circumstances from which it can be inferred that such a condition. 
was annexed to this gift? There is only the evidence of one woman, 
upon whom, with others, the plaintiff relies for present support, a. 
former wife of the plaintiff. She indeed deposes that the plaintiff's 
daughter made an express promise, at the time when the property was. 
transferred, that she would support the plaintiff in case of need. If. 
this evidence could be absolutely relied upon, it would be sufficient to. 
charge the property with a trust in behalf of the plaintiff ; but I think 
that in itself, unsupported by other testimony, it is insufficient. And 
there is no other proof that any condition, express or implied, was. 
attached to the gift, This being so, I think the Deputy Commissioner 
has rightly decided that the gift -was absolute and that the provisions. 
of paragraph 71, page 297, do not apply. There is no sufficient. 
evidence that the donor gave, or the donee received, the gift on a 
condition, express or implied, that the donee would support the donor: 
in case of need. 

I cannot go so far ag to rule that every gift from a parent toa child: 
raises by necessity the inference that the child is bound, by a condition, 
of the gift, to support the parent in case of need. For so to rule would 
*be to shake the security of property, by invalidating every gift from a 
parent to a child, unless it were made with an express condition that 
it was absolute. : 

. To turn to the other passage at page 228, which expressly relates to, 
gifts from affection, we find that these gifts are divided into two- 
classes — - 

({t) Gifts ‘made from affection when the donor has become poor. 
In this case the gift: is revocable at the pleasure of the- 
donor, so long'as the gift is in possession. of the donee,. 

unless the donee has become equally poor with the donor. 

(2) Gifts from parents to their children. In regard to these- 

. the-law is that if parents from affection have made presents: 
to their children,:if the parents wish to.take back their gift 
during the whole life-time of the chilcren, let them have. 
the right to'doso. 

The last paragraph has’not been cited in the discussion in this::case.. . 
It was, perhaps, thought that; as the daughter was dead, it-did not. 
strictly apply. a acn = ae 
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But the first paragraph of oe above-quoted passage is, in my 


opinion, in the plaintiff's favour. I agree with the Court of first. 
instance that the alleged sale of the property under a deed reg stered 


since the institution of the.suit, the vendor continuing still to receive, 


the rent, is most suspicious; and-I would nor, out of .regard to this: 
alleged transfer, reject the plaintiff's claim. 


So that my conclusion is that, if we are tound in this case by strict. 


Burmese law, the plaintiff is entitled to ¢ecover. 


But, as I mentioned at the. commencement of my judgment, this is: 
not a case of inheritance, succession, marriage, or religious usage or- 


institution: and: the Court is bound, before adopting the Burmese law 
in this matter of gilts, to consider what would be the effect of the 
decision, whether it be consistent with justice, equity, and good con- 
‘science. In this case the transfer was made ten years ago ; it has been 
registered in the official books, and I am of opinion that, it would be- 
an unwise decision to rule that after a gift has been perfected by pos- 
session for so many years, and after the donees have been recognized 


as the owners in the public records, the donor is entitled to revoke’ it: 
at his pleasure: Such a decision would be adverse to the ae of, 


_ property, which it is the policy of the law to foster< 


And I shall decline therefore to recognize the Burmese law on the 
subject of gifts as absolutely binding upon the Courts. Where circum- 
stances are shown from which the Courts can infer an express. or: 
implied trust or condition that the donee is to support the donor in. 
case of need, that trust or condition should be readily recognized ; but, 


where this is not so, a law which makes a title in immoveable -pro- 
perty dependent upon the mere caprice or even the necessity of the 
grantor, is not, in my opinion, a law which our Courts can adopt. 

The appeal will, therefore, be rejected; but I shall not, under. the 
circumstances, make any order as to costs. Each party will bear 


their own costs throughout the litigation, and the plaintiff will be liable 


for-the court fee which should have been paid on the plaint and on 
the specs of appeal. 


Before F. D. Sandford, Esq.. 
MA GUN (Aprettaxt) v, MA GUN (REsPONDENT). 
Buddhist Law-—Adoption. . 


No céremony or document is required to constitute public adoption. There must 
be.a request from: parents and a notorious and a public taking and bringirg up in 
order that, ot with thé-understanding that, the child shall, inherit. 

‘The open bringing up of a child for many years, where the adopting parents are 
chiféless, and the child is a niece, considered presumptive.evidence of adoption. © 


I. AM cof opinion that the fact. of public adoption in this case is 
sufficiently proved. 

The law of the. Dhammmathat on the subject of. adoption is laid down 
in the following passage :— 





“The-sons and:.daughters-of: another: “person, -who: shall.be -publicly: taken and. 


’ brought:up (in- order or with :the understanding): that they should be made. children 
. to inherit s~~they are called Kittima, 7, ie. notoriously adopted children.” (Book. 16; 
Page 395.) 
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And, again, page 311 :— , 

“ Children obtained by request from their parents and adopted publicly.” 

It is plain that the law requires no ceremony, no written document, 
nothing indeed but a request from parents, and a notorious and .public 
taking and bringing up, in order that, or with the understanding that, 
‘they, z.¢., the children, may inherit. : ae 

In this case we have one witness who ceposes to a formal asking: of. 
the girl from her-mother and. a formal consent given ; ‘and it is suffi- 
‘ciently proved, in my opinion, that the girl, consequent on this asking 
“and consent, left her mother’s house and lived for some twelve years: 
with the atloptive parents. It is also shown that the parents made no 
“secret of the adoption. c 

I think that this is a sufficient fulfilment of the requirements of the 
daw in regard to publicity. The girl left her mother’s house and lived: 
openly and publicly in the adoptive parents’ house. Short of a formal: 
publication of the adoption in the market-place, or in the presence of 
.elders, which it appears the law does not require, it is difficult to say 
what could be a more effective method of making the adoption public 
sand notorious than the unconcealed taking of the girl home and sup- 
porting her for twelve years. : 

‘Adoption was the only explanation of the proceeding that would 
have suggested itself to any one in the neighbourhood who took the 
trouble to think about it, Just as an open living together is among 
Burmans presumptive proof of marriage, so I should hold that the open 
‘bringing up of a child, and supporting her for so many years, is presump- 
tive proof of adoption, especially where the parents are childless and 
the child is a niece, 

, And, in addition to this, we have here the communications made to 
relatives and neighbours. 

‘And, without in any way accepting the handing over the deeds to 
Nga Maung to.be delivered to. Ma Gun as sufficient proof of gift, 
‘or as creating a trust in her favour, I think we may accept this act 
as very strong proof of the intention with which the girl had been 
brought up. ‘The father, three months before his death, handed over 
the title-deeds to this Nga Maung—whose father had been the chief 
instrument in effecting the adoption—-to take care of till-he died and~ 
afterwards to deliver them to his daughter Ma Gun. There is no 
doubt that these deeds were delivered to Nga Maung, for he produced 
them; and I do not know what reason: there is to disbelieve his 
account of the object with which they were given him, namely, to hand 
over to the girl, who would succeed as adopted child to the propegty 
after the father’s death. | recs 

The learned ‘Counsel for the respondent, whom I think I may com- 
pliment on the mariner in which he argued the case, did not press the 
alleged fact of desertion of the adopting parents’ house as depriving 
the plaintiff of any right she may have had ; and I am of opinion that, 
as it is shown that’she continued in dutiful attendance on Shwe Baw. 
until his death, he did wisely,in not pressing this point, which I need 
not further notice. - fee, aaa 
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As I hold that the evidence establishes the fact of public adoption, 
I need not discuss the other points raised as to the alleged gift or 
trust as evidenced by the handing over the deeds. 

The appeal and the plaintiff’s claim will be decreed with costs. 


Before F. D. Sandford, Esq.» ; 
‘MAUNG KYIN (Devenvant, APPELLANT) 7, MA. SAUNG (Prarntirr, 
REsponDeNT), 
Buddhist Law— Husband and Wife—Divorce—Foint property, 

A woman having a separate establishment from her husband and taking no 
share in the management of his business, and performing the duties of a wife no 
more than by receiving his visits, is not entitled to hold the propetly acquired by 
ther husband, who carried on his business in the house of his first wife, as joint 
property. } 

Where a divorce takes place against the wish and without any fault on the part 
-of the wife, the husband may take back his separate property, 2 

THE decision of this case turns upon the decision of the following 
point, which is ‘one of very considerable importance as affecting the 
customs and the domestic relations of the people of this province :— 

“Ts the plaintiff, who was divorced from the defendant against her 
‘wishes and without any fault on her part, entitled to any share in 

‘property ‘acquired during the marriage, that~property consisting of 


profits arising from the business carried.on by her husband, although | 
‘she herself took no part in the management of the business, or the_ 


custody of the property, and although she lived in a separate house 
‘from her husband, who lived and carried on his business in a house 
where his first wife lived ?” 


The passages in the Manu Kyé Dhaminathat which bear directly 

‘on the point are these :--- ' 
_ Page 336— 

“Tf, under the same circumstances (z.e., where both parties have been married 
tbefore), the husband wishes to separate and the wife does not, or the wife wishes 
to separate and the husband does not, let each take back’ the property they 
“brought at marriage ; but of property acquired since, which is the common pro~ 
perty'of both, the person wishing to separate shall have no share, the party not 
-wishing to separate shall have the whole, and the person who does-shall pay the 
-debts. Thus itis said.” os : 

And, again, at page 338— 

“Let.the wife, the party not wishing to separate, take the whole of the property 
acquired after they became: man and wife, and let the husband pay the debts 
‘mutually contracted during the same time.” __ 

These passages seem clearly to indicate that all property acquired 
- during marriage, whether or not the wife has any. share in the acqui- 
sition, :is.to be considered the joint property of both husband and wife. 
But the learned Advocate for the appellant (Ko Kyin) urged upon the 
‘Court that these passages could not apply to a case like the present, 
where the wife lived sepatatély from her husband and took no share 


.in the management. of his business or of his household. I think there’ 


ds great force in this argument. The idea of the joint property of 


Civil Appeal 
1894, 


' Fune 
: 3. 


cm 


’ Civil Appeal 
1874. 
-. Fune 
24, 


Aepeeeareet 


28: ‘SELECTED: JUDGMENTS AND RULINGS, 





husbarid. and wife must have arisen from: the. Ged of the husband and 
wife Living together and managing their concerns together.. The 
wife takes, among Burmans, often a more active part in business than 
the husband; and even where their profits arise from his separate: 
property, or from the separite business or trade of the husband, the 
wife would be in charge of the property, or shé would be man- 
aging the domestic affairs. of the husband and administering to his 
domestic comfort, and so giving him leisure to attend to his. out-of- 
door busiiess, and enabling him to perform it more efficiently. 

But where the parties live apart, where the wife merely receives the 
visits of her husband, she contributes nothing to the acquisition of the: 
property or to the domestic economy. She has received-a-money pay- 
ment? and maintenance in return for her favours, and the principle on 
which the idea of joint property, as I imagine, rests fails to apply. 

The plaintiff in her own evidence states that the “ defendant lived 

“and managed his business transactions in the house where his first 
“wife lived; he never gave me’ the key, or put me in wee of: his. 

“ property.” 

_And the plaintiff's own mother deposes that neither the fo eadune 
nor his spokesman said anything about putting plaintiff in the posi- 
tion of his first wife, ‘neither my daughter nor I asked that the: 
“former should be placed in-this position * * * Plaintiff: 
“had not charge of defendant’s valuables and money.” 

J shall decide that where, as in the present case, a woman lives andi 
has dn establishment separate from her husband and where she takes. — 
no share either in the management of his business or in his household 
affairs ; where she, in fact, performs the duties of a wife no further 
than by receiving his visits, although she may be a wife under present. 
Burman customs, she is not a wife who, under the law of the A/anu 
Dhammathat, would be entitled to hold the pace acquired during: 
the so-called marriage as joint property. 

The property in this case would be the joint property of the: 
defendant and of the wife with whom he was living. _ As regards the 
plaintiff, it would be regarded as the separate property of the husband,. 
which he is entitled ‘to take back on divorce, even where the ‘divorce: 
is against the wish and not owing to any fault on the part of the wife. 

The result of this.decision will be that the appeal of Maung Kyin 
will be decreed ; the decree of the Court of the Deputy Commissioner. 
will. be set aside ; and the claim of the respondent: (Ma Saung) will be: 


-dismissed with costs. 


Her cross appeal will also be dismissed. 





Before % D. Sandford, Esq. 
MI NU (Devenvanr,. ArpeLiaw) v. MAUNG SAING inp MI THE U 
(PLAINTIFFS, ResPONDENTS), 
Husband and Wife—Buddhist Law. 


The wife is not personally liable for an- obligat: on: contracted by ae sem who. : 
had been absent from. -home.three-years. 
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In matters. other:than:succession, inheritance, marriage, or religious usage,, our 
‘Courts are only bound by Buddhist.law_so far as it is just and equitable. 


I HAD-not the.advantage.in this case. of hearing the learned Coun- 


sel whose services: were retained by the appellant; but on perusing 
the memorandum of appeal and the proceedings of.the Courts below, to 
‘which J-was referred by the appellant, who.appeared in person, I.am 


constrained to admit that I cannot support-the judgment of the Court: 


-of first appeal. 


- The suit was brought on a bond signed by the husband of the defend- 
ant, and the Deputy Commissioner, in the absence of proof of death 
of the husband, has held the defendant liable on this bond, because, 

-aas hé states, the transaction; for the purposes of which this‘bond was 
signed, was undertaken in the interests of the husband and wife, and 
their profits and losses were joint. : 


The Deputy Commissioner has cited certain passages from Burmese 
law as authorities for this doctrine. But it was urged in the memo- 
‘randum of appeal that Burmese law should not be applied to this case 
as the question to be decided is not one regarding succession, inherit- 
ance, marriage, caste, or religious usage, and these-are the only matters 
in regard to which our Courts are, under section 6 of the Burma Courts 
' Act, bound by Buddhist law. 1 am inclined to think that the question 
to be decided here, namely, the liability of a wife to third persons on 
account of an obligation contracted by her husband, can hardly be 
considered a question regarding marriage, and that in deciding this 
_ question the Court should act according to justice, equity, and good 

conscience, and should only be guided by Buddhist law so far as that 
is just- and equitable. ah ee 7 “: 


But to hold a wife personally responsible for an obligation contracted 


ty her husband, to which it is not shown that she was in any way 
privy, and from which it is not proved that she received any profit, is 
‘certainly not, in my opinion, in accordance with justice, equity, or good 
- conscience. ; ae 

I have, however, referred to the passages cited by the-Deputy Com- 
missioner, and it appears tome ‘that they only apply to cases. where 
the husband has died. Of course, if it were shown that, the husband 
- was dead and that the -wife was his representative, and that assets 
‘belonging to his or the joint estate were in the wife’s hand, the case 
would be different. . ee : : 

And, indeed, it was on these grounds that the claim, as laid in the 
plaint, was based. But | entirely agree with the Court of first instance 
that the husband’s death is not proved. The provisions ‘of the Indian 
Evidence Act on this point~—sections 107 and 108—are very plain. 
’ When the question is whether a man is alive or dead, and it is shown 

that he was alive within 30 years, the burden of proving that he is dead 
-is onthe person whoaffirms it. Provided that when the question” is 
’ whether a man is alive or dead, and it-is proved that he has not been 
’ heard of for seven years by those who would naturally have heard. of 
. chim “if, he had.been alive, the burden of proving that, he-is alive.is 
-. shifted. to the person who affirms it, ae ik “ 
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In this case the man was alive in 1870, :and the burden of proving: 
that he is dead lay on the plaintiffs, the proviso in the latter section 
not applying. They have failed in proving’ the death, and therefore 
their claim, based on’ his death, must also fail. St; pes 
'. The appeal will be decreed with costs, and the decree of the Court. 
of first instance dismissing the plaintiff’s‘claim restored. 


+ penance saat 


Before $F Dz. Sandford, Esq. . 


NGA PAN U (Apeetrant) v. MI KYU, NGA -AUNG MYA, axpd NGA 


’ TUN E (RESPONDENTS). 
Buddhist Law —Gift— Priesthood. 


Absence of possession does not invalidate a gift made on the occasion cf a child 


' entering the priesthood. 


But the Courts‘cannot decree possesion of the gift to the donee until the death 
of hisparents.  _ ~ : 

THE subject of litigation in this case is certain moveable property- 
alleged to have been given to the deceased husband ‘of the plaintiff, 
when he entered-the priesthood, by his parents, and the alleged 
produce of that property. ee : 

As the matter has already been before two Courts I shall accept as 
final their decisions on the point. of fact, namely, that four ticals of gold 
and one female buffalo were given to the plaintiffs deceased husband 


sider the points of law raised in the petition of appeal. ~ 
Of these there. are three :— 5 


' (i) that, as possession of the gift never passed to the donee, it: 
is not an absolute gift; 
(ii). that evidence of a lad, who only spoke of “matters he had. 
heard, has been improperly admitted ; 
(iii) that the claim is barred by linfitation. 
On the first point there isan express -provision of the Burmese law 
which, as the question is one of religious usage, must form the rule 
of decision. This is contained in pages 308,and 309 of the Manu 


“on his entering the priesthood, by his parents; and I need only con- 


Dhammathat, and runs as follows :— 
“If the parents, at the time of making their children priests, shall with joy andé 
exultation say : ‘We have obtained the. inheritance of gods,’ and shall publicly — 
give (to.the children), either under verbal or written docunient, their animate or in-- 


’ animate property, though the property remains in the hands of the parents as it. 


was given, and though the property does not pass into the hands of the priests, yet. 
it becomes (the children’s) ‘ then-thi’ (separate property), it being given'to enjoy 


“benefits in a future state, It shall not be said. that the-pronerty did’ not, pass into. 


the hands of the childrén. Let the perséns who were mace priests get the whole. 


“If the parents take and use the property, let them have the right todoso. If, after 


the death of the parents using the property, the original preperty shall be-in exist- 
ence, let the children who were made priests have it. Though theérelatives say that. 
the property did not leave the possession of the parents, the relatives shall not have 


-the property. Why is this? Because. the children shut: the gate of hell for their- 
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‘parents, and point out the way to the abode of Nats and Neikban. (Thus) the- 


hermit called Manu said.” - : 
It is clearly here laid down that absence of delivery of possession 
shall not invalidate a gift given on the occasion of the child entering 
the priesthood ; the eift, though it remains in the possession of the 
donors, is to become the separate property of the donee, and the other: 
. Children of the donors are to have no share. In this case the gold in. 


dispute.and the parent buffalo were given on such an occasion, and. . 


they indubitably became the separate property of the donee as against 
the remaining heirs of the donors. 


The gift was a valid one, although unaccompanied by delivery and 


not followed by possession; but whether the plaintiff’s claim to. 
immediate. possession can be allowed seems to me very questionable. 


The passage from the Dhammathat which has been anoree allows. 


the parents to have the use of the property, and only, | think, gives. — 


absolute ownership in the gift to the donee on the death ‘of the: 


parents. ,, 
The law appears to contemplate the donee remaining in the priest- 


~ hood, and expressly permits the use of the gift to the parents ; such: 


use is surely inconsistent with absolute and exclusive ownership on 


the part of the donee. 


I am of opinion that the Courts should not, sities this law, decree . 


immediate and exclusive possession of the gift to the donee or his 
representative, as against his parents, the donors. 


parents, the original donors, 

As to the second ground it does appear to this Court that the 
‘evidence of the lad,. Nga Lein, who is only fifteen years old, should 
not have been admitted as proof of the parentage of buffaloes which: 
appear to be as old as himself; and this is the only direct evidence 
which I can find on the record as to the fact that the seventeen. 
buffaloes, claimed as the progeny of the original gift, were so derived. 
It will be necessary on this account also to “modify the decrees of the 
Courts below. 

The point of limitation was not pressed. E may notice, however, 
that the plaint is, as usual, defective, in that it does not specify when 


The furthest, as it seems to me, that the Courts can go is to declare ™ 
the title of the ‘plaintiff to the possession of the ant on the death of the- é 


_the cause of action accrued, and it should have been returned to .be - 


amended.in this respect. But the period of limitation for the re- 


covery of moveable property runs from the date when the property is. ~ 


demanded and refused. ‘he appellants were not able to show-me 
that this demand had been made and refused two years ago. 


' The effect of my decision will be to modify the decrees of the Courts: 


below in this manner, that is to say, the decree will be a declaratory- 
one, and it will declare the title. of the plaintiff to possession of the 
gold in suit and of the parent buffalo and of so many of the other 
- buffaloes claimed as are her progeny, on the death of the defendant: 
and his wife, Mé Hla. ° : 


. shall make no order as.to the costs ‘of this appeal, 


$2 SELECTED JUDGMENTS AND. RULINGS, 








Before $. D. Sandford, Esq: 
sete ne MI TUN BYU, MI THEIN, NGA SHWE ON anv NGA PAN (Pram 
. September Tires, APPELLANTS) v. NGA’ YAN ‘(DerewDanT, RESPONDENT), 

5. * % - » 


Buddhist Law~>Ancestral estate—Widower—Wife’s mother. 

On the,death of a wife the husband is entitled to ‘retain possession of his wifé’s 
share in ancestral estate which has been in their separate possession, - to’-theexclu- 
sion of the-wife’s mother. a ee Pen Ege ies 

I CALLED for this case and heard it ‘as an appeal under section g . 
of the Burma Courts Act Amendment Act, because there is undoubt- 

_edly a point of law involved in’ the decision of the Court of first 
‘appeal, and the Deputy Commissioner was bound, on the application of 
‘the party aggrieved, to forward the reference to the Court of. the 


Judicial Commissioner. ; 


The point of law which the Deputy Commissioner decided against 

. the applicants was that the husband of one of three sisterg is entitled, 

-on the decease of his wife, to succeed to ancestral Smmoveable 
property which had been divided before the death of his wife. 


There can be no doubt that this decision is right. Paragraph.16 
of the roth volume of Dhammathat (Maau Kye) shows that the 
husband succeeds to the share of his wife even when the property is not 
divided, provided that the wife died after her parents. Much more 
when the property has been actually divided is he entitled to retain 
possession of her share. ' 


It is, however, alleged in the application for reference to this Court 
that there has been no actual division, and when pleading orally 
sbefore my Court the applicant referred to the deposition of Nga Shwe 
Thi to prove this; but this witness only says that there had been -- 
no division before the death of the father. He. expressly deposes . 
that before the death of the mother the three sisters worked the land 
separately, and that, the land in dispute had been in possession of 
‘the déceased, Mi Ngwe, and her husband for about. sixteen years. 
This affords very strong proof that there had been ‘an actual 
division. ; ar ee ; 

It is further alleged in the ‘application for reference’ that. the law 
allowing the husband possession of his deceased’ wife’s property 
does not apply to the case, because the mother, one of the original 
proprietors of the land, was alive when the wife (her daughter) died. 
It is true that paragraph 16 of the roth book, which I have cited 
above, only contemplates the case where both parents have died; 
but, as I have noted above, this paragraph deals with the case "cheers 
‘no actual partition has taken place. Where the. property has been 
actually divided, I find ne law for the reversion of the divided share 
or. of any portion: thereof, to the mother,” to the exclusion of the 
‘huskand. oe He ce oe hate 

The appeal is therefore dismissed. 


ted 
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| Before $.D. Sandford, Esq. 
MA GUN (Puarntivr, AppetLant) 1. MA GUN (Derenpant, RESPONDENT), 
: Buddhist Law—Inheritance—Adopted child—Second wife, 


The second wife is entitled to share with an adoptzd child in the estate’ of the 
deceased husband, although.all the property was acquired prior to her marriage, 
The'publicly adopted child stands.in the same position as regards. inheritance as 


the natural child. 


Ontthe death of the mother an only daughter is entitled to her mother’s personal 


belongings. and also to one-fourth share in the family property while the father 
lives, and on the death of the father to three-fourths of the remainder. 
The father’s second wife will be entitled to three-sixteenths., 


I HAVE admitted a review of judgment in this appeal on the authority _ 


of the case reported at roth Sutherland Weekly Reporter, 143, 
Ko.Po vy. Maung Te; which is a precedent for admitting a review on 
account of an alleged mistake in a matter of law not urged upon the 
Court at the original hearing. 

In this case the point of law raised in the second application for 
review is that the plaintiff as an adopted daughter is only entitled to 


a share in the property insuit; and there can be no doubt that this - 


point calls for consideration, and would have received consideration 


had it been urged on the hearing of the appeal. a 


It may be, as stated by the learned Counsel for the appellant, tha 
this ground was not urged before on account of some tacit understand- 
‘ing between the parties ; but of this there is no trace on the record. . 

One of the grounds of appeal before the Court of the Deputy Com- 
missioner was that the then respondent was not entitled to the whcle 
of the property in suit, even assuming the fact of adoption; and I can 
only suppose, in the absence of any -proof to the contrary, that it was 
- through oversight that the point was not pressed upon this Court at 
the hearing of the. appeal. Soe 

But, however this may be, there can be no doubt that, if it be the 
case that the appellant is only eatitled, as adopted child, to a share in 
the gardens in dispute, it is impossible for the Court to allow its 
original decree to stand, and thus deliberately to perpetuate an 
evident error. ° 

I have, indeed, already held in a case similar to the present-—that 
of Mi Kav. Mi Pa (Special Appeal No. 2 of 4th quarter of 1871) 
-—that a second wife has a right to share in the property of ‘a. 
deceased husband with a first wife and an adopted daughter, although 
the property had been altogether acquired before the second marriage 
was contracted. i 

The decision arrived at in that case was that, setting aside the 
portion which would fall to the share of an adopted daughter while one 
of the parents :was yet alive, 7.¢., one-quarter, the second wife was 
entitled to oxe-guarter share in the remaining three-fourths, that is, the 
‘second wife is entitled to three-sixteenths of her deceased husband’s 
property, although none of the property was acquired ‘during the. 
second marriage, and the first wife, with the child adopted by her 
and the deceased husband, take thirteen-sixteenths; Die 

F . . 3 5 
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‘T held then .that it is a principle of Buddhist law, stated at para- 
‘graph. 38, page 281, Manu Kyé Dhgmmathat, and in other'passages, . 
that the wife shall inherit from the husband and the husband. from . 
the wife, 

_.. The learned Counsel fer the appellant in the present: case. cited 
paragraph. 27 of the roth book of the same Dhamueathat to show that, 
"in the absence of offspring, the adopted child inherits all the property 

of the adoptive parents toa the exclusion of all other relatives, and he . 
‘would include among the relatives’ so excluded from inheritance the - 
second wife of the deceased parent. But I should read this passage 

_as referring to the brothers and sisters or other collateral relatives. . 
’ The adopted child cannot possibly stand in a better position than 
the natural son, and the 38th paragraph of the same book shows 
clearly that - the natural ‘children do not take all the property to the 
exclusion of the lesser wife or wives ofthe father, 

The publicly adopted child, indeed, stands in the same position as 
the real child, and what his or her shave would be with reference to 
the second wife is shown by the second and third paragraphs of the 
roth book, where is set’ out at length the manner of division between 
a son or daughter and the step-mother. 

“ The partition between the father and daughter on death of the shophen: 

- “Tf the partition be made after, the father, has married a second*time, let the. 
property, as laid down above, be divided into four shares; let the daughter have 

_ one and the father three; let the daughter have her mother’s clothes, “ornaments, 
and female slave; let the “father have the house, and let witnesses be called to. the’ 
daughter’s portion; and if she be too young to separate from her father and 
mother-indaw, and the father dies while she is living with them, let the partition 
as established be confirmed, and let the father’s portion be divided into four shares 

and of these let the daughter have three and the step-mother one; and,* having 
valued the house, let the step-mother have one-fourth of the price, and let the house 

‘go to the daughter; the step-mother ought not to have it, because she is only wife 
of the deceased, but the daughter ought to haveit, inasmuch as the property 
belonged to both her father and mother... Of the father’s clothes let the step-mother’ 
have one-half. Why is this? Because the wife owns the husband’s property. 

This is the law when there is no issue by the second marriage. 

« The debts are to be divided and paid as stated above. “Neither the debts ‘nor 

the property of the step-mother are to be divided * * 

It will be seen from the above extract that the daughter t is entitled _ 
to her mother's personal’ belongings and also to one-fourth of :the ' 
property as her own share while the father lives, and that ‘on his 
death: she inherits,: besides’ this one-fourth. share, three-fourths: of ° 
the remainder, while the step-inother gets one-fourth of. three-fourths, 
2.6%, -three-sixteenths. 

Following this rule I shall. amend ‘the former deinen by. declaring © 
. thatthe appellant (plaintiff), as adopted daughter, is entitled to the 
gardens in suit, subject to the deduction of a share of three-sixteenths 
which falls to the inheritance of her adoptive father’s second wife: : 

The learned Counsel forthe appellant laid considerable stress on 
the alleged gift of the gardens to the appellant vy thé transfer’ of the 
title- deeds to the witness, Nga: Maung, on. her. behalf. “But J decline 
to hold that the delivery of these title-deeds constituted a-sift\to the 
adopted daughter, even if the ates which is very doubtful, ‘had 

Di to. make such a gift. 
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On my proceeding to the delivery of this judgment, the learned 
Counsel for the appellant “urged upon the Court that the effect of this 
judgment would be inequitable to his client, who had been content to 
‘claim the land in suit as representing her share of her adoptive 
father’s estate, and has left the second wife (the respondent in this 

‘ appeal). in possession of far more property than represented her 


Jawful share,according to this decision, He therefore begged the Court . 


to add to its.decree an order calling upon, the parties to file accounts 
showing the value of the property held by each respectively, in order 


that the rule laid down in this judgment might be applied to the 


“whole of the property. The Advocate for the respondent (the second 
wife) expressed his acquiescence in such an order. 


But, I think,. after due consideration, that I should be exceeding 
_ my jurisdiction, if I were to make such an order, and no consent of 
parties can give jurisdiction. The suit was to obtain a declaration 
of the plainuff’s title to certain lands, and it cannot be contended 
that it is within the province of the Court, in adjudicating upon’ such 


a claim, to declare the plaintiff entitled to ashare in other prouer WF 


which she did not claim in this suit. 


The decree, therefore, will issue in regard to the property in suit 
only, and the appellant will obtain costs a the litigation 
on the share to which her right bas been declared. 


Before 3. D. Sandford, Esq. 
MI PYU (AppeLLanr) v, M1 BON DOK (ResponpDent), 
Buddhist. Law—Widow—Sister—Division—Ancestral estate. 
The widow is entitled to retain possession against a sister of ancestral estate 
wedeemed by her husband and worked by him, although there has been no actu 1 
division by measurement or express agreement, Separate’ possession and sepa ate 


. living wiil shift the burden of proving the property to be joint estate on the party 
: alleging the property to be joint. 





THE question | on which the decision of this appeal turns is whether. 


‘or not asister is entitled, under Buddhist law as prevailing in this 
" province, to inherit from ‘her brother, to the entire exclusion of t e 
_ ‘widow, ancestral land which, although there has been no actual 
' partition by measurement or express agreement between the broth: r 


and sister, was redeemed by the brother during the marriage and. 


worked by him, the sister also living separately. 


The Court of first instance, on. no very consistent principle, has 
allowed the widow a half share; the Court of first appeal excludes 
the widow altogether. 5a & 


Now, I have on several occasions pointed out that the law is clear 


as to the title of. the widow to inherit from her husband, © This is lai. es 


‘down in many passages of the Manu Kyé Dhammathat and, among 
others, ina passage to which I was referred on the hearing o of .this 
appeal (Book: 6, paragraph 30, page. 167):—. . : 

“FE the parents of the husband, on’ his death, shall say they-did not give him 
“the Property,’ but that ites had taken the property with him to. his own sepaiats 
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, residénce and was-using it, they shall not on this ground cbtain the property that is. 
-in possession . of their *daughter-in- law. Why is this? Because,’ when the wife 
as the: husband takes the. property left and, when the husband: dies, the wife, 
takes it? 

But ‘the widow -is, it is said, excluded from the property in suit. 
which had admittedly passed into her husband’s hands, . because it is 
ancestral undivided estate, and from any share in: this the law 
“excludes her. The authority for this doctrine is section 60 of Sparks’’ 
Code, which runs to this effect: “If a man dies without issue, his. 
“« widow ‘shall inherit all the property which was in his actual posses~ 
“sion at his death, but she shall not share as his representative in any 
“ancestral estate which is not divided until after his death.” ' Now, 
this section as for its authority the paragraph of the Manu Kye 
‘Dhammathat which | have cited above, and appears to be founded on 
the following passage, which is treating of the rights of a young: 
married couple i in the family property :— 

“If the married son or daughter should die, let the survivor me all the . 
property brought at the time of marriage, but they shali have no claim to anything 
that was promised, or anything that did not actually come into their possession. 

. Lf the children have gone to a separate establishment, their relations (co-heirs, - 
ee and sisters) shall have no claim to any paaperty they have taken with 
them.’ 

Now, I maintain that this. passage clearly supports: the: claim: 
of the widow in this case. The young ‘couple and the’ survivor 
_of the marriage are to have everything they have taken with 
them, when establishing themselves ‘separately, everything that has. 
come actually into their possession to the éxclusion of the brothers 

and sisters. And the same ‘is the rule laid down in Colonek 

Sparks’ Code: “The widow is to inherit all the property in 

“the actual possession of her husband; she is only not ‘entit'ed to 

“represent her husband in his title to the family property so far as. : 

“that is held jointly.” This law is intelligible enough and will always 

be upheld by our Courts where the brothers and'sisters are Mudng 

“together in commensality and managing the family property jointly. 

But: in this case what are the facts? The land in dispute was. 
- redeemed by the husband some 12 years ago, during his marriage with. 

the defendant, and worked by him, The husband and wife had a 
separate establishment, and the plaintiff (sister) has, according to her 

‘own statement, been living separately ever since 1865, and I learn 

from her own witnesses that she has twice married and is in’ possession. 

of some portion: of the family estate. It will be in strict accordance 

_ with the rule that has been adopted by the Courts in India to Say that 
under such cireumstances she must show that the portions of ‘the 
family estate held by the husband are held by. him as joint property. 

~ There has been'a complete: separation in living, and there is nothing. . 

to show that the property has in any way been" held as jolt property. 

since it-was redeemed hy the husband... 

The mistake of the Courts below was in requiring a partition by 
metes and bounds, or even by.express agreement. There may be a 
division by actual separate possession, sufficient at any rate to shift. 
the burden of proving the a property to be’ enjoy yed fouatly on the 
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‘claimant; and am of opinion that there has been such a division in 
: this case, and that the widow is entitled to retain entire possession of 
the property in suit, in the absence of any proof that the property has 
continued to ke joint property since its redemption by the deceased 
husband. : 
Costs will follow the decision. 








Before F. D. Sandford, Esq. 
MIA PRUZAN (Apretianr) 0. MI CHUMRA (RESPONDENT). 
ai Buddhist Law—Brothers and sisters—Inheritance, 
Eldec brothers or sisters are postponed to younger brothers and sisters in the law 


"of inheritance. ; 
Except where there are no other relations, property cannot ascend. 


THE plaintiff in this suit based her claim to the land in dispute on 
the ground that both the disputed pieces of land, though one of them 
had been possessed by her mother’s younger brother, Kyén Gyin, 
had ‘passed into the possession of her grandmother, Mi U Ma, and 
that she, under the law laid down in section 15 of the roth book of 
Manu Kyé Dhammathat, bad a right, as her mother’s representative, 
to share in her grandmother’s property together with the defendant, 
her aunt. iy me 

Now, the law cited by her simply declares the right of the child-of:one 
_ -of several brothers and sisters to represent his or her deceased parent 
_in a division of the grandparent’s estate, and cannot give the plaintiff 

any greater rights than those which appertained to her mother, Mi 
Yet The Me. i 4 
And I must remark at the outset that, according to the statements 
_ made in the plaint, Me U Ma, the grandmother, died in 1867, and 
that the plaintiff's mother, Mi Yet Thé Me, died in 1871, and that 
the latter, notwithstanding the fact that she survived her mother, Mi 
U Ma, by four years, made no claim to the land in dispute, but 
acquiesced in,the possession of her sister, the plaintifi’s aunt, the 
present defendant. 
. ‘It ig, moreover, in my opinion, quite clear that, according to the law 
daid down in the 18th section of the same book of the Manu Kye 
. Dhammathat, neither the grandmother, Mi U Ma, nor the plaintiff’s 
‘mother had any right to inherit any share in the plot of land possessed 
‘by the plaintiff’s mother’s younger brother, Kyén Gyin. 
“Tf, after the heirs have received their share and established themselves separ- 


ately, one shall die without leaving direct heirs, let the property zot ascend tothe ‘ 


. elder brothers or sisters; let the younger brother or sisters only of the deceased 
share it.” os 

-Itis true that this’ section commences with the words “after. the 
‘death of the parents”; and it was contended by.the learned Advocate 
-for the. respondent in this Court that the insertion of these words 
excludes, the present case, since Kyén Gyin’s mother ‘was. living 
‘when he died.in 1865. But I am of the opinion that these words are 
only inserted because ordinarily the brother will not have. come into 
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- possession of the ancestral estate in the life-time of his ‘parents, and 
the principle of the section isthat property in the possession of a 
brother shall not ascend to his elder brothers or sisters, bat ‘shall, go 
to the younger brothers or sisters. 

_ And it appears to this Court that this law should have beet af it 
was not in fact, followed in-this case. It is indeed in evidence 
that, on the death of Kyén Gyin, his younger sister, the defendant, 
administered to his estate and-naid his debts, and one witness asserts 
that his land also, passed into her possession. The defendant and 
her mother were living together, and it may very well be that they. 

enjoyed the land jointly without troubling themselves as to who was. 
the actual owner, 

But it is clearly incumbent upon the plaintift, whose mother acqui- 
“esced in the defendant’s. possession, to show a bétter title to the 

land than that of the defendant, the present. possessor. And, in my 
opinion; she has failed to do this in regard to the plot of land called in 
the proceedings (2), which was at one time owned by-her mother’s 
younger brother, Kyén Gyin, and which on his death appears to have 
passed into the joint possession of the Braneiniciher, Mi U Ma, and 
his younger sister, the defendant, 

The Courts below have considered that Kyén Gyin's land on his. 
‘death.reverted to his mother, Mi U Ma, under section 28 of the roth 

~ book of the Manu Ky? Dhammathat. Now, this section lays down the _ 
tule to be followed as to the property w hich sliould: be allowed to 
remain: with a deceased son’s or daughter's wife or husband when @ 
‘tmarried couple are living with the parents. 

The rule is that the widower or widow should: keep the property 
that had actually passed iulu ‘the possession of the married couple, 
but shall not share in ‘undivided anccatral property... This rule did. 
not in any way entitle the mother, Mi U Ma, to take possession of 
the plot of land which has passed into her son’s separate possession, 
It is true he was living with her at the time of his death; but it is in 
evidence that he had before that separated from his mother, and it is. 
not disputed that this plot of land had been in his separate possession ; 
and, according to the principle of Burmese law, which is that property 
stall not ascend, except where there are no other relations, the land. 
should have passed into the separate possession of his younger sister 
jn preference at least to his mother. 

The fact that the property was possessed jointly by the mother and’ _ 
sister, or even possessed solely by the mother without legal title, does. 
not. give the plaintiff a better. title. to the. land than the a ae 
possessor. 

As to the land (oo), which 5 was rightfully in possession of the: erand: 
__mot! her,. Mi. U Ma, at the time of her death, I cannot: find any 
authority which. warrants the defendant in keeping entire ‘possession 
- of it to:the exclusion of her sister’s child. And ‘therefore, although © 

“I regard -with suspicion the acquiescence of the plaintiff’s mother in 
the. defendant's possession, as pointing towards the fact suggested dn 
the defendant's written statements, that the plaintiff's mother epee 
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that she had already received her share of the inheritance, I .am not. 
in a position to disturb the decrees of the Lower Courts so far as they 

give the plaintiff a share in the land (co). 

- The decrees of the lower Courts will be modified in accordance with . 
this judgment, that “is to say, the plaintiff’ will be allowed a moiety of 

the land (co), but no share of the land (0), Costs of the litigation 

throughout should be borne by the partiss. ' 








Civil Appeal 

Before F. D: Sandford, Esg. ee 
NGA MYAING (Praintive, Petitioner) v. MI BAW, NGA KAING, MIL le cl 
KYIN HNIT, MI SHWE MI, anp NGA THET PYIN (Devrenpanrs, oe 


RESPONDENTS). 

Buddhist Law—Ancestral estate—Pre-emption sale, 

When ancéstral property has passed into the hands of third persons, the heirs 
of the original owner have a right to the first offer should the possessor wish to sell. ” 

One of the co-heirs of ancestral undivided estate, should he wish to sell his share, 
is bound to offer it first to his co-heirs. ne, 

- Andasale to strangers effected without such offer is invalid, if the co-heirs 
promptly. assert their right. 

. THE question---which has been referred by the Deputy Conimis- 
sioner of Bassein for the decision of this Court under section 35 of. 
the Burma Courts Act—is whether there is any right of. pre-em tion 
residing in co-heirs under Buddhist law as it. prevails in British 
Burma. i 

. By the term “ pre-emption” is to be understood the option of pur- 
emt if one of the co-heirs of undivided ancestral property wishes 
to sell. ane a 

The passages in the Manu Kyé Dhammathat on which this alleged 
right is founded are section 36 of the 7th book and section 1 of the 
8th book. 


These passages are not verv clear in themselves ani have not been 
‘correctly translated in Mr. Richardson’s edition of the work. , 


But this much is, I think, quite clear from them, that if the posses- 
sor of land, whi:sh bas passed away from the original owners, wishes 
to sell, he is,, under the Buddhist law, bound to offer it to those who 
have the right of inheritance from the original owner. The 36th section 
of the 7th book should thus be translated : — : 

“Qh! excellent king! when lands of all descriptions and slaves are sold.and 
bought, if the buyer from want shall (subsequentiy) sell or pledge them, let him 
-sell or pledge them to the sons and grandsons of the original owner; he shall net 
sell them to- others. Wet him only sell them to others if the sons and grandsons of 
the person who originally sold them shall nct wish to take them.” 
. And the passage in the 1st section of the 8th ‘book should be thus 
rendered :— M i 
. Oh! excellent king! as regards both the lands called ‘ Myeshin,’ and ‘ Mye 
ithe, if the descendants or relations of the. former owners should wish .to redeem 
them onthe ground that they are brcthers and ’sisters, let it not be done. If the 

“right has-been sold, let the (buyer) retain the right (tothe lands), although the’ 
descendants (of the former owners) be related truly to one. another within the seven 
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' ‘degréés of relationship, yet they shall not redéem (the: lands), let (the person in 
possession) kee) the land according to the original sale, : ; 

“ If (the :buyer or person in possession) shall (contemplate) to’ sell the aforesaid 

. (lands)'to his:relations, he should (first) ask all those having (a right to the inherit+ 
“ance or family. (succession). Let the refuser to buy remain, and let the person 
who agrees to buy purchase (the 'and). If one, to whom the offer to buy was made 
on account of relationship, and who has declined it, shall, after (the Jand) has been’ 
bought by another,’ ask to buy it at a similar (price), if the request be made a year 
after the land was bought and worl:ed, let the original purchaser only have the 
tight to it, But, because the person who, (formerly) refused to buv has suiffered a 
year to pass, he shall not: (now) buy:. Let (the land) be free (from ‘his claim). If / 
-a day or a month (only shall have elapsed). since he refused to buy, although he 
formerly refused to purchase when the land was offered for sale, yet if he now says 
that he will buy, the (person in possession) shall not be allowed to decline 'to sell it 
on the ground of the forma! refusal (to buy) publicly made. The two parties are 
related to each other; let them buy and sell as becomes relatives. Ifthe (posses- 
sor of the land)’shall (desire to) sell it toone who has a claim in its, inheritance, he 
shall ask all those-who: have any claim to buy, stating (to them) what his ‘debts 
are and what his assets. Ifthey then say that they will buy, let them buy (the 

_ land) in equal. proportions. Butif this is not done, and one of them should say: 
*Thewhele of the land should be sold to me,’ or‘ I only should ‘purchase’ all the 
land,’ let the (would-be) purchasers decide among. themselves whether it is proper 
‘or not so to buy. It must not be settled by the seller. - ; hat 

“Tf this be not done, and il {the person in possession) shall have sold (the: land) 
to one person in preference to another who has stated that he will buy it, and 
(shall have doneso) without letting him (the latter) know the seller hag erred—as 

- to the buyer, let him be ejected and let (the relations) decide whether it is good - 
that he should purchase (theland) or not. Let the owner (z.e., the seiler of the 
land).take back what is his, and let the parties then give their decision as. to who | 
is the proper person to purchas2, and let the land besold to such person. ° If (the 
owner) shall refuse (so) to sell it, and litigation be resorted to, let the owner (of the 
Jand) bear the expenses. He shall not sell (the land) to others, neither shall he 
say that he will not pay the expenses. Let him pay them, gos Ge ted 

“If the ficlds or lands be mortgaged to, and in the possession of others, it shall 
not be said that they must (not) be mortgaged. If (the lands) have been Jong’ 
mortgaged and in the possession of the mortgagee, .and (nave remained) so to 
public .knuwledge, let them be retained by the original uivilgagee, even though 
(a claimant) should subsequently lay claim (to them). They shall not be mort- 
gaged to (such claimant) on the ground that he is a family connection. ; © 

“ But if the lands have been mortgaged only a month or a year, and the parties 
to whom they ought to have been mortgaged (i.e, the relations) shall offer to 
accept the mortgage equally, let them be (again) mortgaged lothem. They shall 
not be refused on the plea that (the lands) are just mortgaged to another. Ifthe 
tight and title to the lands be sold, after having been many years in possession’ of, 
‘and mortgaged to, others, let the (family) connéctions purchase the right and title; 
cons bereon in possession) shall not ra'se the plea of long. possession (to bar the 
‘Sale).’ ; . 

It may, I think, be concluded from these passages that, if ancestral 
property has passed into'the hands of third persons, the: heirs. of the | 
original owner do not possess an absolute right of buying it. back, 
But if the possessor wishes to sell, he must offer-it first to them:who ° 
have a right of inheritance in the land. oe ae te oe 
Now, if this be tle law binding on strangers lo the. original’ owner ~ 

‘who.- have obtained ‘possession. of. property that was once -ancestral 
state, surely it binds much more stringently joint -possessors: of 

-uridivided ancestral property. If a stranger in possession of land “which 
-has,once formed portion.of.an ancestral estate, but which ‘by ‘its’ sale 
to him has been: separated from the estate, is bound, on his wishing 
‘to sell, to offer it first to the heirs of the original owner, much more 
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‘is a co-heir of undivided ancestral property bound, under ‘the law 
contained in the passages I have cited, to offer it first to those’ mp 
have a joint right of inheritance with himself. 


"Passages. from the Manu Wunnana and Manu Tare Shwe- “myin 
Dhammathats are also extracted as follows :— 


‘And if, during the life-time of heirs, sale and purchase be effected by parents 
' against the will of heirs, and if, after the land shall have come to the possession of 
others, ‘and after the death of the parents’ the heirs are desirous of redeeming the 
land, they shall have. the right to do so. But if the sale and purchase shall have 
’ been made with the consent and knowledge and ‘in the presence of the heirs, though 
‘the parents shall die, yet (the heirs) shall ‘not have the right to redeem. 

“1 the children of the buyer be desirous of selling the land, they should sell it to 
sthe children of the original owner of the land ; but if the (latter) be unwilling to 


buy the land, then the former shall sell the land to others, as they like.” (Manz . 


Wunnana). 

“Tf any one buy land and so forth, and if either the vendor or vendee shall die, 
:and if the children (of the original owner) ‘shall offer the original consideration- 
money, (the vendee or his heirs) shall receive the offer. But if both the vendor 
and vendee be living, the land* shall not be re-sold. This is the law on the sale 
and purchase of land in which the right is perfect.” (Manu: Thara ie ad 
Dhammathat.). 


These confirm the view taken above. 


I answer, therefore, the question referred by the Appellate Court of 
the Deputy Commissioner of Bassein as follows :-— 


A sharer in undivided ancestral property, if he wishes to sell his share, . 


must first offer his share to his co-heirs, and consequently a sale.to 
strangers effected without such offer is invalid if the co-heirs Peary 
assert their rights. 


I have to express my obligation to the Advocates Maung Tun 
Aung, Advocate of the ‘Ist grade in this Court, and to Maung Byu, 
Advocate of the and grade in 1 the Court of the Deputy Commissioner 
of Rangoon, who were good enough, on my invitation, to argue the 
important point referred. They concurred in the view taken in nite 
yidgment, 





Before ¥. D. Sandford, Esq. 


MI TE AnD MAUNG SAUNG (APPELLANTS) v. PO MAUNG, SHWE ME, 
PO THAUNG, PO MYA, Np MAUNG MAUNG (ReEseonpEnTs). 


Buddhist Law—Ancestral estate—Sale. 


. Consent of all the co-heirs is necessary to the sale of undivided ancestral property. 
A sale effected without such consent is invalid even to the extent of the vendor’ s 
own share. 

THIS was a case in which the plaintiffs iescoadenes in this Court) 

_ sought to set aside a sale of undivided family estate effected by orfe of 
“the “co-heirs. The Deputy Commissioner decreed in appeal that the 
-sale should be set aside, and against his decision a second appeals Is 

made to this Court, in which it is 5 contended— : ; 
“ (i) that the -vendor,’<Mi Shwe Bwin, had ree = or 
implied, to sell the land ; bea 


Civil Appeal 
1874. 
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(ii) that the vendee bought the land in good faith, and under: 
‘circumstances which were not such as to raise a réasonable- 
presumption that the vendor had no rignt to sell. ‘ 
It -has been recently held by this Court that the sale by one co-heir 
of his share of undivided ancestral property, without aliowing his co-- 
-heirs the option of buying, is invalid even to the extent of his own share ; . 
much more is the consent of all the co-heirs necessary to the sale of the. 
- whole property ; indeed this docirine was hardly denied. — 

Now, it is certain in this case that one of the heirs (the third 
respondent), Nga Po Maung, did not consent. He was absent at the: 
time of sale, and it-is not even asserted that his consent was ever’ - 
obtained.- And the consent of the first respondent also. is very doubt-- 
ful. There is evidence to show that he once told the first defendant, . 
the person who sold the’ property, that she might do what she liked 
with the garden if she paid him Rs. 20. But the money was not paid, . 
and a chance expression of this sort would hardly be sufficient. 
evidence of consent to such an important” act as the sale of family 


property. 
I shall hold, therefore, that the vendor had not authority. to. sell the 
property. 
The second ground of appeal has reference to the terms of 
section 108 of the Contract Act, Explanation 2, which, however, 
simply relates to gonds, 7.¢., moveable property, and the section has 
been wrongly applied to this case. However, the principle might. - 
perhaps so far apply as to protect a bond fide purchaser who had no 
. notice of the vendor’s imperfect title, hut in this case it is certain that, 
the purchaser knew of the weakness of the vendor's title, for there isan 
express condition in the deed-of-sale that the purchaser would receive 
back the price and also compensation if anv co-heir disturbed the sale 
of the garden. The purchaser, therefore, bought with his eyes open, _ 
with full notice of the possible.future objections of the co-héir whose 
property was being conveyed away in their absence. Even applying: 
the words of section 108 in the Contract Act, the circumstances were: 
such ag to raise a reasnnable, nay, a very strong presumption that the 
person in possession had.no right to sell. 
_Such presumption is not weakened by the alleged’ conversation between - 
the purchaser and the first plaintiff, which is, naturally enough, reported. 
differently bv the parties concerned, the purchaser deposing that 
the first plaintiff. expressed his willingness to sell, while the first: . 
plaintiff declares that he added, as a necessary condition, the concur- 
rence of the co-heirs. ; 
..- The learned counsel for the appellant contended, lastly, that the sale- 
should stand good in regard at least to the interest of the vendor and 
the consenting sharers in the joint property, and that the purchaser 
-ghduld-become a co-owner with them. | | ade 
’ But this contention cannot hold good under the -ecent ruling of this: 
‘Court, that a co-heir.cannot sell even his own interest in joint undivided 
familv estate without giving to each one of his co-sharers the option of 
“purchasing. | One co-sharer, ‘that is, cannot. alienate even his own — 
- interest in undivided family estate without-consulting- his.,co-sharers: 
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‘and ascertaining their unwillingness to buy him out. This doctrine 
has its parallel in the rulé which prevails in those parts of India 
‘ which are governed by the strictest Hindoo law, where the consent of 
all the shareholders is necessary even to the alienation of an individual 
“share, be 
. The appeal must be dismissed with costs.” 


Before F. D. Sandford, Esq. 
MI BU (DeFenpant, APPELLANT) v. MI SHU axp NGA SHWE SWE 
(PLAINTIFFS, RESPONDENTS). . 
Buddhist Law—Li mitation—Mortgage. 
In suits brought for redemption of mortgage, where the instrument of mortgage 


“was executed before 1st May 1863, the period of limitation is 12 years undisturbed 
pessession by the mortgagee. 


But a deed-cf-sale containing a proviso for re-purchase at the option cf the 


children of the seller is not an instrument of mortgage. 
The essence of a mertgage is that the estate transferred should be regarded as a 
security for money advanced. ; : 
_., Two points were raised in appeal in this case— ; 
(i) that the claim to recover the land was barred by limitation; - 
(ii) that the deed under which the plaintiffs claim is not sufficiently 
proved. 


As to the fitst point, if this claim was shown to be one to redeem 


immoveable property mortgaged, it would be apparently barred.. 


For under the proviso to Article 148 of the Second Schedule of the 
Limitation Act of 1871 such a claim would be governed by the rules 
of limitation in force in this province before’ the 1st May 1863, and 
. the rule in force, as appears from the 96th page of the: Hand-book for 
_ British’ Burma, was that, where mortgagees have been in undisturbed 


- possession.for 12 years and upwards the equity of redemption is forever 


Jost to the-mortgagor. ; : 


But I am unable to regard thistransaction as a mortgage. The deed 


recites a previous mortgage, and a proposal on the part of the 
. mortgagor in possession that the land should -be sold outright ; and the 


deed proceeds to show that the land was accordingly sold outright, with. 


a condition that, if the children of the selier. wish to redeem the Jand, 
. they might.do so on payment of Rs. 500. waa 


The essence of a mortgage is that the estate transferred should be 


- tegarded as a security for money advanced—a pledge for securing a 
-debt. .Now, ia this transaction there is no notion of a debt. ‘The cnly- 
“money mentioned as.paid, of to be paid, by the possessors of the land. 
“is the purchase-morey of the land, and the deed itself makes a distinction 
“between their previous possession as mortgagees and their proposed 
future possession as purchasers. The transaction appears to. be simply 
-a. sale with an option on the part of the children of the sellers to 


-re-purchase... é hee 
.. According to this view the.claim .on the part of these children to 


exercise the power secured to them by the deed is not barred by any - 
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_ law of limitation, for the possession of the defendant did not become 


. adverse to thet until her refusal to allow them to re-purchase., ‘°° 
As to the second ground of appeal it is, I think, sufficient to say that 
-both. the lower Courts have found, as a matter of fact, that the deed is 
genuine. The. attesting’ witnesses, who were dead, could not be 
‘produced ; but the Courts-were satisfied as to the execution by thé defen» 
dant, by the evidence of the plaintiff who signed the deed ‘and ‘by an 
’ admission on the part ofthe. defendant as to a deed having been in 
existerice, but having been destroyed. | - : 


The appeal wili therefore be dismissed. 





Before F. D. Sandford, Esg. 


“MAUNG NI (Devenpant, Appettant) v. NGA PO MIN anv MA PU 
(PLaInTIFFS, RESPONDENTS). ie , 


Buddhist Law--Gift—Possession —Revenue Register, 


Except in the case of a gift made to a child entering the priesthood, a gift is not. 
complete without. delivery of possession, even though there be a written deed of gift, 
or though the name of the donee at the instance of the grantor be entered in the 


- revenue register. 
‘THE question upon which the decision of this appeal turns is as to . 
whether any complete gift of the garden in disputé was ever made to 
the minor, Nga Po Min, by his grandfather, U Gya. a 
The Deputy Commissioner writes in his judgment that the gift was 
. deliberately made in presence of witnesses, but I cannot find evidence 
to this effect on the record.  « 
What is proved by the evidence as to the gift is this: (1) that the 
” grandfather, U Gya, on one occasion expressed. his intention to give 
the garden ; (2) that he told the thug'yz to insert the names of the minor, 
Nga Po Min, and his brother in the tax bills ; that this was accordingly | 
done; and that the taxes have been for some years collected in the 
- name of the minor or his brother or father. 
The question to be considered is whether these facts constitute a gift. 
~ It is not enough to look at what the grandfather’s intentions were ; we 
- must also see what he actually did. Were the instructions given by 
_him to the thugyt a sufficient transfer of possession_of the garden? 
For I think it can be inferred from pages 368 and 3c9 of the A/anu 
- Kyé Dhammathat, Bk. 10, section 81, that the Buddhist law, like the 
Hindoo, requires a transfer of possession to make a gift valid. Thus it 
' 4s said of gifts made to children on certain solemn occasions that 
. though the parents may indisputably have made them, if the children 
have not been. put in possession, they should not be called their separate 
: property, and even though there be a written agreement they shall not. 
‘obtain them. : a : eR as, 
‘Then there follows an exception which. proves -the rile; made in 
favour of gifts given by the. parents toa childat the time of his entering 
« the —ptiésthood, that. these. shall be regarded ‘as the separate property 
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of the priest, though it comes not'into his possession curing the life: 
time of the parents. 
-Then comes the general rule that “in other cases, |, the parents: 
‘, Should say ‘I give my whole property to my son or, daughter,’ it is:. 
“an exclamation made from joy and happiness; they shall not, on 
' “the ground of such a speech, obtain the property of their parents.” 


There is a passage next following, cited in the course of the argu-. 
ment by the Advocate for the respondent, which appears to propound. 
the singular doctrine that possession is not required when a gift is. 
made by a grandparent, as in the present case. But this is explained. 
by the words following to mean that the parents shall have no share 
in a gift made to their children by the grandparent, though it be lodged: 
with the parent. 

I shall conclude, therefore, that except in the special case Of a gift 
made to a child on the occasion of his entering the priesthood, a gift. 
is not under Buddhist law complete unless it be followed by a transfer 
of possession. 

Now, the plaintiff minor's own witnesses in this case show that the 
garden. remained in the old man’s possession ; he built a house in the: 
garden and lived in it till the day of his death; upto the day of his 
death he enjoyed the produce of the garden. If any one wanted fruit 

‘or leaves from the garden, he had to. apply to the grandfather. It is» 
quite clear, I think, that the grandfather, after the alleged gift, con— 
tinued to hold possession of the garden. 

To revert to the ‘instructions given by the grandparent to the 
thugyt that the names of his grandchildren were to be entered in: 
the tax bills as occupiers of the garden, and the entry of the names 
accordingly, and the collection of taxes in their names, can those facts. 
be regarded as a transfer of possession ? 

The Manu Kyé Dhammathat lays down, in the passage that I ‘have 
cited above, that a written agreement shall -not.avail to perfect a gilt 
if ‘the children have not been ‘put in possession. I do not see how the 

- entry of the names of the children in.the revenue rolls on the instruc- 
tion of thé donor can have greater force than a written deed of transfer 
~ executed by the donor himeelf ; and, if such a writing does not complete 
. the gift, I must conclude that neither is it completed by the official! - 
~ document upon which the lower appellate Court lays so much Stress, 
~ although prepared in accordance with the donoy’s instructions. 

There must be, I conceive, an actual enjoyment of the produce of 
the land to perfect a gift. This is laid down in regard to gifts under 
tke Hindoo law by the Bombay High Court in the case of Harjivan 
Anandram'v. Néran Harithai (IV, Bo. H.C.R., p.31, A. C.-J)J— 
Without nese or receipt of rent by une donee, the gift was not. 
complete.” : 

In this view I must set aside the deseten of the lower Gandini 

“Court and restore ‘that: of the Court of ‘first instance, which: diGiniesed 
‘ the plaintiff's ‘claim. 
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Befive F D. ). Saniford, Fea, ; 

Civil eee MI MIN GWYE CELAUTICRG, APPELLANT) v. MI SAUNG Davennan, ; 
a 95° REsPONDENT). pa 
p pea . Buddhist Law—weligious offering—Assent of heirs. - 


—. Although the law contemplates: the devotion of a portion of the estate of tha 
deceased to religious offerings,.yet the Courts cannot uphold a large expenditure 
on this account. incurred without the assent of the he:rs, and a suit by one of the 
co-heirs to recover her portion of the expenditure was successful. 

THE question for the decision of the Court in this case is hcee 
‘thé plaintiff, as adopted child, is entitled to recover her share in a sum: — 
of money spent by one of the’ co-heirs of the deceased father ‘in repair- 
ing a pagoda, 

The Court of first instance oe found that, as the money was spent 
without the consent of the plaintiff, she is entitled to recover her 
“share. 


The Court of first appeal, however, reversed the decree of the Extra 
Assistant Commissioner, holding that the plaintiff's consent to the 
repairs of the pagoda must be assumed from her silence at the time, 
and up to this date, nearly nine years apparently, and, moreover, that 
the Jaw contemplates the devotion ofa portion of the estate to religious 

"Offerings. 

‘No doubt this is so; and the Courts would, as a rule, be unwilling 

- to enquire strictly into the assignment of a moderate sum for any pidiis 

purpose connected, as.this was, with the actions of the deceased; if @t 
‘was not in accordance with his expressed’ wishes. 


But here the money spent-on the repairs of the pagoda amounted 

to about half the available assets,.and it was so spent: without con- 
sulting the plaintiff. She was young, fourteen years of age accord: ~ 
ing to her own statement, which is not contradicted, and was prob- 
ably not in a position to show ‘any active resistance to the expen- 
diture, I do not think that her silence at the time can be taken to 
prove her assent, and her claim at the present sates is not barred by 
the law of limitation, 
_ My opinion, then, is that the Courts cannot assume any. assent’on 
“the part of the plaintiff, and that she is entitled to recover the shate 
of the family estate, which was appropriated without Hise assent and 
even without consulting her. 


The decree of the Court of first instance weil therefore, be testored 
with costs. 





| Before %, dD. Sandford, Esq. 
silat ti : NGA. SAN YUN: (Derewpanr, Perrtioner) 2..NGA MVAT THIN .- 
1875. Se f (PLarInriFE, RESPONDENT), .. 
February ; 
2%, Buddhist Law—F uneral ceremonies—Assistance in sickness—Inheritance a 
ape Sawa ae c+ Desertion—- Will. : 
any: sos iiertion: or “neglect j is proved against those entitled to inherit: can, 
Ehuey be excluded from inheritance by the peiun who gives, assistance in Laekaess 
_and performs the funeral ceremonies, 
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Quere.—Is a Will. recognizable under Buddhist law, and, if so, can it alter the 
devolution of an estate ?. : * : 

_THE question referréd- by the Deputy Commissioner of Henzada, 
ander section 35 of the Burma Courts Act, is cs follows :— 

“That he, appellant, having attended the deceased, Mi Shwe, in 
her illness and having ultimately buried her according to section 63, 
page 293, Laws of Manu, the relatives of said Mi Shwe, including 
ther own. son, are debarred in law from recovering any residue of 
ther property even under disposition in her Will in their favour; and 
that such is the law, even though the funeral expenses of Mi Shwe 
‘were defrayed from personal property left by Mi Shwe at her death, 
.and not from funds supplied by the appellant. i 

The matter thus referred being one of great importance to the 
people of the province, I invited the Advocates of the Court, Maung 
‘Tun Aung and. Maung Byu, to discuss it in Court; and I will7set 
out the conclusion at which the Court arrived. 

‘The passage in the Manu Kyé Diammathat, Book 10, paragraph 63; 
. upon which the applicant relied as establishing his claims to inherit, . 
is very clear and explicit, and lays down broadly the rule that “ if 
_ “any person being sick shall be assisted by another who is not related. 
*‘to him and dying in the hands of the person he shall bury him; let- 
“him take all the property in the possession of the deceased; his 
parents, children, or relatives shall have no share.” 
. There is no doubt that the rule thus absolutely stated might be 
productive of the highest inconvenience and injustice}. but still, if it 
‘ were shown to be the Buddhist law, our Courts would be bound by 
section 6: of the Burma Courts Act to administer it. o. 


Certain passag*s were, however, cited by the Advocates, who argued 
the case both from the Manu Kyé Dhammathat and another treatise, 
the Mahayazathat, attributed to Kaing-tza Manu, which is, I believe, 
of some authority, and these, | think, sufficiently show that the rule 
should not be literally and absolutely. followed. - 

Thus the 71st paragraph of the roth book of the Manu Kyé Dam- 
_ mathat shows the law when the person entitled to inherit shall not 
inherit, and the condilion of disinherison is a failure to support the 
parent. sa 
And the passages cited from the Wakayazathat run thus :— 


“Tf a wealthy man falls, sick and any one takes upon himself to treat and 
attend on’ him, and provide him with water (hot and cold), provisions, necessaries 
suitable to his requirements, and support him ; and if the sick man do not recover 
and die, the said other man, on his death, performs the funeral ceremonies so far 
as lay in his,power in the best way : itis said that although he is not a relative or 
“nearest of kin, yet he is entitled to inherit the property of the deceased.” 
: Illustrations, : 


:  ©Jf aman goes to a foreign country-or distant’ place having no near relative — 

swith him but himseli alene, and falls severely sick there, and any one treaté.and 
‘attends him. during his illness and, at his death; performs the funeral ceremoniés, 
. it was held that whatever property the deceased had with him should be given to 
. the.man who performed the.funeral ceremonies, and not toa relative of the deceased. 
2s provided in the Dhammathat,” BO en ags ee: 

_ “Tf anvan_ dies -in-a foreign country or distant. place having any -of his relativés 
or children with him, and although the villager treats him and performs his funeral 


48. SELECTED JUDGMENTS: AND RULINGS, ~~ 








ceremonies, yet he (the villager) cannot claim the right iat inheritance to the 
deceased’s property brought by him,*but it was held that he. is only entitled to 
receive the expenses borne by him in performing the funeral ceremonies.’ 


“If a man dies in his villaze and his children cr near relatives be unable to treat 
and ‘perform the funeral ceremcnies on account of poverty, some one out of his 
' family advances money and performs the funeral ceremonies, and bases: his'‘claim 

to the whole property belonging to the deceased, on the ground that he has under- 

gone all the expenses in treating him and performing the funeral ceremonies, it. 
was held: that he is not entitled to get the whole-of the deceased’s property, but . 
‘to receive first from the estate the expenses incurred by him (in conducting. the- 
-funeral ceremonies), and the remaining estate to be equally divided between him: 
‘and the deceased’s children and relatives.” 


“€1f the children and near relatives of the deceased are poor, and a different matr 
advances money and treat him and performs his funeral ceremonies, the relatives. 
and children of the deceased must divide the estate with the other who pertormed 
the funeral ceremony equally.” 

It’ is clear from these passages that. where the children accompany 
the’ parent, the fact of having assisted in sickness and performed the- 
funeral ceremonies does not entitle the benefactor to any — 
advantage than the reimbursement of actual expenditure. 


And therefore the conclusion at which ‘we may fairly arrive is that. 
only when actual. neglect or desertion is shown on behalf of those who 
are entitled to inherit is the person who assists in’ sickness and buries: 
in death entitled to exclude the heirs from the inheritance. 


In the particular case referred the heir is a lunatic, and no neglect 
‘was, or can be, attributed to him. I have, therefore, no hesitation in 
answering the: particular question referred by the Deputy Commit- 
sioner thus: Although the .appellant attended the deceased in her 
illness, ‘and ultimately buried her,. any relative of Mi Shwe, against 
whom no neglect is proved, is not debarred in law from recovering the 
residue of her property. 


The reference as made by the Deputy Commissioner proceeds to: 
mention the Will made in favour of the original. plaintiff in this case, 
which the Deputy Commissioner treats as made in favour of the son. 
And this mention caused the discussion in Court. of the very important: 
question as to whether the Will as known:to English law has any place: 
in the Buddhist law,+and the conclusion at which. the discussion 
arrived was that the idea of a Will to take effect after death upon 
property not actually passing into the possession of the legatee. was: 
foreign to Buddhist law, and that no Will can cause the devolution. of 
“property pana to the law of inheritance. 


I observe, however, that this point is not actually raised in the 
eae by the Deputy Commissioner to ‘this Court, nor was it 

aised by. the applicant in his petition for a reference'to this Court. 
= think it better, therefore, not to pronounce any definite decision 
-upon it, ‘although I-am inclined to think that the conclusion - above — 
“stated is sound, and that consequently the plaintiff, in his individual . 
“capacity, had no locus standi under the Will, and that the property in s 
amit cod only be claimed by. him as in trust for the: lunatic heir, 
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[SPECIAL COURT, ] 
“Bidere C. x. Wilkinson, £sq., and ve W. Quinton, Esq. 


KUMAL SHERIFF (orieinaAL DEFENDANT--APPELLANT) ¥. MI SHWE 
YWET (ORIGINAL PLAINTIFF—RESPUNDENT). 


tiaeane and wife—Divorce—Profession of faith—Apostacy—Estoppel Meer 
s. 115 of the Evidence Act. 


In a suit for.a divorce from a Mahomedan husband, brought by a Burmese 
woman professing the Buddhist faith, but at the time of her marriage: simulating 
conversion to Islam, and married with Mahomedan ceremonies, the Mahomedan 
law should form the. rule of decision ; and that the Courts cannot grant a divorce 
in such a case when no fault is established on the husband’s side. - 


THE Judgment of the Court was delivered by — 


_ WILKINSON, J.—This case comes before us as a reference by the 
learned Judicial Commissioner, under section 70 of the Burma Courts 
Act of 1872, and the opinion of the coer is asked on the following 
points, namely :— 


(r) In a suit for a divorce from a Mahomedan, brought by a 
Burmese woman professing the Buddhist faith, but at the 
. time of her marriage simulating conversion to Islani, and 
married with Mahomedan ceremonies, what law should 
form the rule. of decision? 
(2) Can our Courts grant a divorce in such a case mice no 
fault is established in the husband .? 


After hearing what the Counsel for the respondent had to. urge 
in support of the rulings of the two lower Courts, that the-case is 
governed by the Buddhist law, and that the wife is therefore entitled 
toa divorce, we are of opinion upon the facts disclosed that the law 
to be applied i is the Mahomedan. 

The wife Mi Shwe Ywet admits that at the time of her marriage 
she was a convert (whether actual or feigned is immaterial) to Islam, 
and went through a certain marriage ceremony according to Mahome- 
dan rites, which was such as would have constituted a valid marriage 
between two Mahomedans. But she says that previous to this she 
also went through the Burmese form of marriage. We find that all 
that was done in this respect was that her husband asked permission 
of hér parents to marry her, and that some fioney passed on the 
occasion. Be this,as it may, whether amongst the Burmese themselves, 
this amounts to a valid marriage or not, it is clear that the husband 
ay not regard it at the time in “the light ‘ofa marriage ceremony, nor 

does it seem that the wife did either. 

Indeed, the fact appears only now put forward to support. the 
assertion of the wife, that she never was anything else thana Buddhist, 
Pate to enable ‘her husband to marry her she did profess Mahome- 

anism. 


To constitute a valid marriage according to Mahomedan law, both. 
the contracting parties must be members of that faith, for, according: 


to the Koran, one of the faithful cannot marry an unbeliever. Sucha 


; marriage is entirely repugnant to the religion, of the. Prophet and is. 
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absolutely void. This difficulty is frequently overcome where a 
marriage is contemplated between a Mahomedan and a person of another 
faith, by the former inducing the latter to apostatize and profess Islam-_ 
ism. Whether this profession is in all cases, or even in many, the 


- result of conviction of the truth of the religion embraced may be 


doubted : but it is immaterial, for all that is required to satisfy the law 
is that the parties shall both be Mahomedans at the time of the mar-_ 


‘riage, and the only evidence of that fact, albeit very conclusive, as _ 


regards the apostate, that there can be, is his or her public profession - 


“of the faith and the celebration of the rites which effect or complete 


the membership. ; 

. In a country like this, where a large number of Mahomedans from © 
other countries have taken up their residence, and in very many cases_ 
their permanent abode, and where the natives have no race prejudices 

against alliances with foreigners, and whose religion offers no impedi-- 
ment to such, we find these mixed marriages. everywhere existing’ 
among them, which have been duly celebrated according to Mahomedan 

rites; the wife having previously renounced her own religion and 


‘embraced that of her husband. .Such an alliance is not regarded by © 


‘either party as one of a temporary character, or in any way een | 
of concubinage such as the /zatsors that at one time prevaile 


here between Europeans and the women of the country, but as a formal _ 


and a binding marriage. It only requires a short ex>erience of this 
country to know that these marriages are regarded amongst the Maho- 


“-medan community as being of as binding a character, and as confer- 


ring on the wife as honorable a position in the family, as if she had been 
of. Mahomedan descent; for she holds. the same position as the. 
husband’s other wife does if he happens to haveandther.. The offspring | 
likewise of these marriages are brought up inthe Mahomedan faith, 
and are acknowledged by their father as his legitimate children, and, 
at his death, share in. his property as such. The Burmese wife also 
takes the wife’s share if she ‘is the only one, or divides it with the 
other or others, as the case may be; and these rights both as regards 
the children and the wife are recognised by our Courts. 

This being the position that a woman acquires by her marriage, 


- which marriage has been induced in.consequence of her own act, will- 


ingly performed on er part, for by it she has induced the man to: 


“enter into a relationship with her which she would not otherwise have: 


% 


done, and beget children, whereby other rights and. obligations are 
created, can the respondent, by saying she is no longer or never was a 
Mahomedan, claim the privilege she undoubtedly would have had if - 
she -had married a Buddhist, and was a Buddhist herself at the time, 
and dissolve the marriage at her will and ‘pleasure according to’ 
Burmese law? nes rome é 
We are of opinion ste cannot, because she is estopped from deny- 
ing so solemn and important an act as her piofession of the Maho- 
medan faith was. The case clearly comes under section 115 of the 
Evidence Act, for she has, by her act or declaration, intentionally 


_ caused her husband ‘to believe her apostasy .and conversion to be true, 
- and to marry her ‘acting on that belief. © But even if her act did not’ 
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work an estoppel under the section, public policy alone would induce 
us to say that ‘she is estopped from denying that she is a Mahomedan, 
for the right and obligation of a large section of the community 
would be most seriously affected were we to say that such a thing 
might be done. [t would tend to upset the-family relations of great 
numbers of people by inducing any discontented Burmese wife to 
come forward, and by saying she never was anything else than a 


Buddhist, bastardize her children, and render the title to property, 


which had been dealt with on the assumption that marriages of this 
kind are valid, of no value or at least liable to be attacked by perepue 
who would athetwise have had no right or claim to it. 

The wile cannot-be allowed to benefit - by her own improper 
conduct and come into our Courts and sue for a divorce under such 
circumstances, there being no grounds under Mahomedan law to 
. entitle her to claim a divorce. 


It may be said that inasmuch as a marriage between a Mahomedan | 
and an unbeliever is void ad tnuttio, so also as it is essential to mar-. 
riage that both parties be of the faith, if one of them apostatizes after... 


marriage, the marriage ad iustanter becomes void, and therefore, that 


the respondent being no longer, according to Mahomedan law itself, 


the wife of the appellant, she is entitled toa decree declaring such to 
be the case. That may or may not be, but we have not to give an 


opinion on that point, nor could we do so upon the materials before us, 


but we are of opinion that inasmuch as the suit is brought by the wife 


for a divorce only, she cannot, when she finds that she is unable to 
‘obtain a decree for divorce, alter the character of her suit and ask. 


that her sfatus merely may be declared. 

For the above reasons we reply that the rule of decision in such 
a case as the present is the Mahomedan law, and that our Courts 
cannot grant a divorce. 


[SPECIAL COURT.] 


Before C. F. Wiikinson, Esg., and F. W. Quinton, Esq. 


{1) MI PAING, @) NGA KO (orrcinaL DrFENDANTS—APPELLANTS) ®, (1) 
. MI TU, (2) NGA KK (oricginan. Puainriers*R espoNDENTS), 


Inheritance—Limi tation Act— Adverse possession, 


The Burmese law of inheritance, when it conflicts with the Limitation Act,cannot ~ 


be enforced in the Courts in British Burma, 
THE Judgment of the Court was delivered by— 


WILKINSON, J.—This is a reference from the Judicial Commissioner - 


to the Special Court on a point of law which has arisen in an appeal 
before him, namely, whether the Burmese law of inheritance which 
the Courts in British Burma are bound to administer when the parties 
are Buddhists, is affected by the Limitation Act?’ 

By section. 4 of. Act XVI} of 1875, which is in the same words as 


section 6 of Act’VII of 1872 now repealed, it is enacted that where in 
any ‘suit or proceeding it is necessaty for any Court under the Act to . 
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_ decide any-question regarding succession, inheritance, marriage, cr 
caste, or any religious usage, or institution, the Buddhist law, in cases. 
where the parties are Buddhists, etc., shall form the rele of decision, 
except in so far.as such law has, by legislative enactment, been altered . 
or abolished, or is opposed to any custom having the force of‘law in | ~ 
British Burma. : Se ee Se 
- It is laid. down in thé 33rd paragraph of Vol. X of the Diamma- ° 
that, which treats of inheritance, that the Jaw for the partition of 
inheritance by sons between themselves, grandsons between themselves, 
and -great-grandsons between themselves is this: If the inheritance 
‘of the great-grandfather has not been divided by the grandfather, 
- according to the legal shares, the fathers may divide it ; if it be not 
divided amongst them, the sons may divide it amongst themselvés ; if 
it be not divided amongst them, the grandsons may divide it amongst 
» themselves; if it be not divided amongst them, the great-grandchildren 
may divide it amongst themselves. There is therefore, according to 
Burmese law, a clear right of great-grandsons to share in an-undivided 
inheritance which, in. my opinion, the Courts would -be bound to 
give effect to unless it comes within the provzso in section 4 of the 
Burma Courts Act, 1875: By the Limitation Act, an indefeasible right 
to property is acquired by one who has held possession of it adversely 
-to those claiming to be entitled to possession for a period of more than, 
%2.years ; for adverse possession from that time not only bars the 
remedy, but extinguishes the right to the property and confers title on 
the party holding such adverse possession. It is contended that not- 
withstanding this Act the law as expressed in the Dhammathat 
applies atthe presenttime. ‘I here is; however, nothing in the words of 
section 6 of the Burma Courts Act- which even impliedly restricts 
lands to which a right to possession either by inheritance or otherwise 
is claimed. from the operation of the general law of limitation which - 
obtains. throughout British India. The words of the Act which 
declare that the law to be administered between Buddhists is their own 
- law in matters of inheritance, etc., are almost identical with enact-_ 
ments which require the Courts in the Indian Presidencies to admin- - 
ister the Hindu and Mahomedan law between Hindus and Mahomedais,. 
and the reports of the several High Courts present frequent cases: 
where the Limitation Law, especially in cases of Hindus, whose law 
allows representation to the same extent as the Buddhist, has been 
successfully pleaded to suits by legal representatives or heirs for” 
recovery of ancestral property., lam therefore-of opinion that although: 
the Burmese law is as it is stated in the paragraph I have quoted from 
the Dhammathat, itis circumscribed by the provisions of the Limit- 
_ ation Act, to the extent that when there is-evidence’ that a party has: 
been in possession adversely to the representative_or heir for a period 
‘of over 12 years he cannot be ousted from such possession. - In-the 
case of Bydonath Ojhav. Gopal Mal and others, © Suth. W. R. 170, ~ 
it wes held that it was.incumbent on the plaintiff, in a suit to enforce 
_-axight to a share inimraoveable ancestral property, to showthat within 
12 years before the institution of the suit the estate was’ in possession ~ 
of persons claiming.under his ancestor. or that if, not-actually.in-their’- 


‘ 
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possession they received a portion of the profits among them from the 
defendant as trustee in possession, either of which would of course 
have repelled the inference raised by long possession, that it had been 
adverse. But though long possession is an evidentiary fact of much 


significance in determining whether it has been adverse, still it is not . 


conclusive against the claimant. 





Before F. D. Sandford, Esq. 
QUEEN-EMPRESS v. NGA SO GYIL.- 
Presumption of law—Search warrant—Charge under ss. 3 and 4 of the Gambling 
: ¥ Act. 
In a case under sections 3 and 4 of the Gambling Act the owner of the house 
should be allowed to prove that the house was nct used as a common gaming- 


‘house. 


Moreover, it is only when the house is searched under the provisions of section 
5 that the presumption allowed by section 6 arises, 


IN this case the accused, Maung So Gyi, was convicted by the 


Magistrate of Yandoon of keeping or using a common gaming-house, -- 


and six other persons, whose names are not, strange to say, given in 
the judgment, of being found therein. The accused were sentenced 
to pay fines. 
_. Three of them appealed to the District Magistrate and the result of. 


the appeal was that they were sentenced, the owner of the house.to 


two months’, and two others to one month’s imprisonment. 


The case came before this Court on revision on the motion of. 


Mr. Drapes. : 
I find that the only evidence of the house being used as a common 


‘gaming-house is that cards dropped from the person of one of the » 


persons found in the house. The Magistrate therefore considered that 


the presumption allowed by section © of the Gambling Act applied. 


But he has omitted to notice that the owner of the louse wished to _ 
call witnesses to prove that he was not gambling. These witnesses 
‘were not called, and if they bad been called, it is quite possible that 


they may have proved that the house was not used as a common 
gaming-house. And the presumption allowed by section 6 only applies 
uatil the contrary is made to appear. The owner of the house was in 


‘this case not allowed to make the contrary to appear, and the presump- | 


tion has been, I consider, unfairly applied. 
Moreover, it is only when the house is searched under the provisions 
of section 5 that the presumption allowed by section 6 arises, and here 


there is nothing togshow that the house was searched under these pre-. . 


visions. The warrant filed is not one authorizing entry and search 
ander that section, but an ordinary warrant of arrest. : 

- On this ground, also, | am of opinion that the presumption that the 
hose was used as a ccmmor? gaming-house was improperly applied. 


There is therefore no’ proof on the records that the house was used: 
as a-common gaming-house, and the conviction will be quashed as. 
illegal, and the sentences passed, both in the original and the appellate. 


Courts, whether of fine or of imprisonment, will be set aside. 
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It must always be borne in mind that the Gambling Act isa penal 


‘Jaw, and one of avery stringent character, and that its provisions are 
‘to be very closely interpreted ; and are not ‘to be extended-so as to meet 


cases which do not strictly fall within them. 





' Before F. Fardine, Esq. 
NGA PAW v. QUEEN-EMPRESS. 


ubibtce of an accomplice— Statement of co-prisoner—Corroboration—False a accu 
. sation—Fudge and Fury—Law in India—ss. 133,114, Indian Evidence Act— 
The Police—Confession—Identity of prisoner—Liberty of the subject. 


The evidence. of one or more accomplices is to be received with the utmost 


~ caution when not corroborated by other evidence from a more respectable source. 


The mere statements of a confessing co-prisoner are of. still less value; cepectally 
where any improper motive for confession exists. 


In ‘this case the only witness who connects Nga Paw with ae 
dacoity is a woman, who, after seeing him in police custody, says she 


- recognizes him as one of the men who entered the house. The Sessions 


Judge does not allude to her evidence in his judgment, and probably 
was of opinion that the recognition was doubtful. 

The police first arrested one Aung Tha, who named himself and 
six others as the dacoits: some of these men were arrested. It-has 
been found since that Aung Tha and at least three of the men he 
named were not concerned in the dacoity. One Nga Kyu, who was 
also arrésted, then -said that Aung Tha had given false information. 


_'Nga Kyu gave in a separate list of the dacoits, and on his information 


Nga Paw was arrested. The other thrée persons who were Jointly 
tried by the Sessions Judge also implicated Nga Paw. 

It.is-evident from the judgment that the conviction is based chiefly - 
on the statements of those accused persons whove' meré statements 
are, of course, entitled to far less weight than the sworn testimony 
of an -accomplice-witness who speaks on oath, and on condition of 
being pardoned if he makes a true disclosure, and whose statements 
are subjected to the great test of cross-examination. We all know 
that people more readily tell lies when they speak in secret without 
being exposed to the questioning of the person they accuse. 

Of course astatement so made. is often true, just as the uncorrobo= 
rated statement. of an accomplice may be true; but it is not safe to 
believe it. In Regina v. Fowler, Lord Abinger said: ‘No one can 
hear the case without entertaining a suspicion of the prisoner’s guilt, 
but the rules of law must be applied to all men alike. It isa practice 
that deserves all the reverence of law, that Judges have uniformly told 
juries that they ought not to. pay any respect ‘to the _testimony of an 
accomplice unless “the. accomplice is. corroborated in some material 
circumstances. Now, in my opinion that corroboration ought to con- 
sist. in some circumstance that affects, the identity of the party: 
accused, *. * . * “The danger is*that when a-man is fixed, 
“and knows that his own guilt is detected, he purchases impunity 


‘by talsely accusing others.”. In Rex v. Wilkes, Baron. Alderson 


said: “The confirmation which I always. advise juries to require is: 
3 confirmation of some fact which goes to fix the guilt upon the 
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“ particular person charged.” In Regina v. Fenkins, the same learned 
Judge said: “Where there is one witness of bad character giving 
“evidence against both prisoners, a confirmation of his testimony with 
regard to one is no confirmation of his testimony as to the other.” “In 
Regina v. Stubbs, Chief Justice Jervis observed that “nothing is 
“so easy as for the accomplice speaking truly as to all the other 
“facts of the case, to put the third man in his own place.” Baron 
Parke also said: “An accomplice necessarily knows all the facts 
“of the case, and his story, when the question of identity is raised, 
“ does not receive any support from its consistency with the facts.” 

In Regina v. Mullins, Maule, J., points out a danger which always. 
exists: ‘It often happens that an accomplice is a friend of those 
‘who committed the crime with him, and he would much rather get 
them out of the scrape and fix an innocent man than his real 

“associate.” In Regina v. Nookes, in which two accomplices spoke 
distinctly as to the prisoner, Littledale, J., told the jury that if their 
statements were the only evidence he could not advise them to con- 
vict the prisoner, In commenting on this case, Peacock, CJ. 
remarked in Regina v. Elahi Bux : “ This, as a general rule, is correct, 
“for otherwise two companions in guilt might get off by confessing 
“and falsely accusing two innocent persons.’ 

This review of decided cases shows that, although in England a 
jury may convict on the uncorroborated evidence of an accomplice; 
a Judge, except in very remarkable circumstances (which I will allude 
to afterwards), invariably advises them to be very cautious in believ- 
ing the accomplice. The accomplice is usually of bad character him- 
self in Burma, he has often been in jail before, and he frequently has © 
some design. of his own to serve. 

The law in Indi&, both before and after the passing of the evidence 
Act of 1872, has been the same as in England. The ruling in Queen 
v. Llahi Bux has been incorporated in that Act. Section 133 says: 
“An accomplice shall be a competent witness against an accused 
person, and a conviction is not illegal merely because it proceeds upon 
_ the uncorroborated testimony of an accomplice.” But section 114 

embodies the general experience of men in the statement that “an 
“accomplice is unworthy of credit unless he is corroborated in 
‘material particulars.” ‘The exceptions to this rule, as shown in the 
illustrations, further down, which are taken from Sir Barnes Peacock’s 
judgment, are very remarkable. One is the case of a “ person of the 
highest character,’ who caused a death by his negligence about 
some machinery. His partner, “a person of equally good character,” 
may well be trusted to tell the truth as a witness. ‘he other is the 
unusual case of three persons captured on the spot, who deposed to, 
‘their having committed. the crime. If they are proved to have been 
kept apart, and if when examined as witnesses they all tell the same 
story’ implicating a fourth, some credit may be attached to their 
statements. 

The Indian Courts feel it necessary to be equally cautious with the 
_ Indian witnesses as the English Courts with the English witnesses ; 
. and the same law of evidence applies to Burma, 
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‘In the case of Regina v. Budhu Nanku (I. L. R., 1 Bo. 475), Chief 
Justice Westropp quashed the convictions on the ground that, the 
approvers (accomplices made into witnesses) were not corroborated 
_ as to identity. The Court below had treated the statements of the 
accused as ¢orroborative of the evidence of the approvers, The 
High Court held that the confessions of co-prisoners implicating the | 
other: prisoners could’ not be treated as corroborative of the accom- 
plice-witnesses’ evidence. The previous statements of the accomplice — 
“are not what is meant by independent corroborative evidence. — 

-In the present case I have noted that the accomplices who impli- 
cate Nga Paw are not accomplice-witnesses. “They. are merely co- ~ 
’ prisoners, who are under no pitas (ion to speak the truth, and wlio 
have not to face cross-examination in the witness-box. Being accused 
persons, they are not even obliged to answer any question of the 
Judge unless they like. So, although when they make confessions 
implicating themselves, their conféssions may be taken into consider- 
ation as against co-prisoners on trial for the same offence, the 
objection which before the passin. of section 30 of the: Indian Evidence’ 
Act ‘could have been taken to the admissibility may now be taken 
to the value of such confessions as against the other prisoners, 

The Courts should also take the trouble to examine the circum- 
_stances in which the confessions were originally made. In the present, 
case Aung’ Tha was arrested by the police on the complaint of the. 
persons robbed. “This may have been a reasonable complaint justi- 
fying the arrest. But I think it would have been a more prudent 
course if there had been any Magistrate near to have let him be the ~ 
judge as to whether warrants should issue against the people whom’ 
Aung Tha accused. The. police cannot arrest without warrant-on a 
complaint or suspicion, unless the complaint or suspicion is reason- 
able. The evils of the contrary course are considerable. . The police: 
may be designedly put on a wrong scent, as in the Sessions Judge's 
opinion they were put by Aung Tha. Or the man arrested at hap- 
hazard may implicate himself or others in order to escape a false. 
charge. The stolen property is usually made away with while the 
proceedings are going on. In a recent casé of confession in which’ 
several men were convicted Bf a capital offence by the Sessions 
Judge of Tenasserim, the’ prisoners were not brought to a Magistrate 
till about three weeks after arrest. One of them was arrested 30. 
days after the murder. And the policeman said: “I arrested him 
“because, he was a.gambler, and not on anyinformation. | arrested the 
“others on his saying that’ they were concerned.” If-people are thus. ~ 
' illegally arrested on capital charges, and kept so long away from the: 
. Magistrate, they may well think it better to male false confessions 
than endure long suspense. 

The'reasons for suspicion being when the law has, been broken, fon 
‘as. ‘pointed out- by -Markby, ul in the Queen v. Behary Sing (7° 
Cal. W. R. Crim. Rulings, p. 3), there are.express provisions to- 
‘prevent confessions being: faite obtained. - A’ ‘policeman who: has. 
wade an atrest may: “hot keep the man in the jungle or in’ Jonely- 
places: he must under section ror of the Procedure Code take -6r° 
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~ gend tim ‘without unnecessary delay to.a Magistrate; or before an 
officer in Charge of a police station. Within.24 hours the man must 
be sent on to the Magistrate, unless the Magistrate directs to the 
contrary by a special order. No person arrested can be discharged 
Without the Magistrate’s-crder: and under section 132 a special 
responsibility is thrown on the District Magistrate who has the general. 
control ofthe police, and who must be informed of all arrests what- 
ever. Unless thé law is adhered to justice will be continually 
defeated, as’ witnésses will not come forward if they are themselves 
» liable to- be arrested on the unsupported statement of some scoundrel 
who wants very likely to save himself and his comrades. 

In the case before me I see no better reason for believing the 
accused pefsons who implicate Nga Paw than for believing Aung 
‘Ilha who gave in a false list of the dacoits. I do not think the Ses-. 
sions Judge would have convicted on the evidence of the one witness 
who identifies Nga Paw, ifthe coafessions had not been put in as 
corroboration ; and as Nea Paw has never confessed, 1am of opinion 
that he should be acquitted. 

: Imay add that Nga Kyu, one of the prisoners, should not have 
been examined asa witness until after formal: conviction. 

In giving this judgment I have been led to discuss the weight to 

“be attached to the testimony of accomplice-Witnesses and accomplices 
being jointly tried, because in several cases lately I have observed a 
tendency-to treat ‘the mere confessions of prisoners as if they were 
of equal value as against other people with the testimony of accom- 
plice-witnesses. It was even urged to me yesterday at Sessions by the 
Government Advocate that under section 30 of the Evidence Act’ 
a conviction might be had where the identity of the prisoner was not 
spoken to except by his unsworn co-prisoners. Such a conviction 
would be unprecedented, and even if it were right, as a guess or sus-- 
picion might be right, it may just as likely be wrong; and if the 
whole experience of Judges goes for anything. , it will most likely be 
wron 

Feaatilent: and criminal men are quite capable of concocting stories 
that have the appearance of truth, as we see every day in ‘cases 
of forgery and. of claims supported by a string of false witnesses. 
We cantiot treat bad men as if they were good men: we do not go 
for pure water to polluted streams; and it ‘will be a time of menace 
to the general liberty if the words of a few scoundrels are to be treated 

_ as equivalent to the oath of one honest man. 
The Court reverses the conviction and sentence pane on Nga 
Paw. : 


[SPECIAL COURT] 
‘Before &. F. Wilkinson, Esq., and F. Fardine, Esq. 
‘QUEEN-EMPRESS 7. NGA SHWE PYAW, NGA SHWE YAUK, anp Criminal Reference 
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The imprisonment awarded in default of{payment of a fine for an offence punish- 
able under the Penal Code with fine only must be simple, not rigorous. _ Playing 
cards in a private house is not an offence punishable by law. ‘ 


THE Judgment of the Court was delivered by— 


JARDINE, J.--The question of law referred makes it necessary. to 
rule whether or not the imprisonment awarded in default of payment 
or fine for an offence punishable under the Indian Penal Code with fine 
only may be rigorous imprisonment. This depends on the construc- 
tion of ‘section 67, which is: “If the offence be punishable with fine 
“only, the term for which the Court directs the offender to be impri- 
.“soned in default of payment of fine shall not exceed the following 
“scale.” Then follows the scale. The word “imprisonmént” is not — 
. defined in the Penal Code for the geveral. purposes of the Code, but 
only as a punishment, and the meaning stated in section 2, clause 18, 
of the General Clauses Act, 1 of 1868, does not of necessity belong to - 
the word in Acts passed before the Clauses Act. ; 

- In section 53 of the Penal Code “the punishments to which offend- 
ers are liable under the provisions of this‘Code”’ are enumerated. In 
this list occurs “imprisonment, which is of two descriptions, namely, 
(1) rigorous, that is, with hard labour, (2) simple.” 

_ These words discriminate sharply the two punishments, and through- 
out the Code the words “‘sygmple” and “rigorous” are contrasted, and 
whenever authority to inflict both kinds of punishment is given jin the 

‘punishing sections the words “ of either description ” are employed. 
The general section 66 refers the Courts to the punishing sections to: 
discover what kind of “ imprisonment ” they may inflict in default of 
payment of fines. It may be ‘“‘ of any descriptién to which the offender 
might have been sentenced for the offence.” : ‘ 

But section 67 deals with offences “ punishable with fine only’: 
here the imprisonment in default is not looked upon as a ‘punishment, 
and all that the Court can do is to direct the offender “to be 
imprisoned.” ; is 

The words “ of either description” are not used; it may therefore 
be inferred that there was no intention of authorizing rigorous 
imprisonment where the only punishment is fine. 

_ We have considered whether the last clause of section 309 of:the: 
present Criminal Provedure Code (Act X of 1872), which was passed 
since the General Clauses Act, would support the contrary inference. 

' It is as follows: ‘Where a person is sentenced to. fine only, the 
Magistrate may award such term of imprisonment in default of pay- 
ment of fine as is allowed by law; provided the amount does not 
exceed the Magistrate’s powers under this Act.”’ This clause appears . 
to us to deal only with the term of imprisonnient allowed by law; that 

--is, in the case under consideration, allowed by section 67 of the 
Penal Code. ‘The clause does not interpret that section, but leaves 
the discussion where it was. A gias: 

: ..Moreover,.in section 67 the noun “imprisonment” is not used. 
In section 510 of the Procedure Code (section 300 of the former Code, . 
‘Act XXV of 1861) where the Courts are empowered to “commit to 
prison” persons who are “to be kept n prison” because they fail to 
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furnish security for good behaviour, it is explained that “imprisonment” 
under this section may be rigorous or simple, as the Court or Magis- 
trate in each case directs ; and had the legislature intended to confer’ 
‘similar discretion on the Courts in cases punishable under the Penal: 
- Code with fine only, it would probably have used similar language. 
Semble, in section 536 of the Procedure Code, where wilful neglect to 
comply with an order for maintenance is established, the Magistrate: 
may order the defaulter “to be impiisoned with or without hard 
labour.” Section 66 of the Penal Code prevents the infliction of: 
rigorous imprisonment for such offences as that defined in section: 
291, namely, those punishable with simple imprisonment or fine or 
-both. It would be absurd to suppose that the legislature intended to 
authorize the punishment of rigorous imprisonment in ordinary cases 
- of nuisance and to prohibit it where the nuisance was repeated after 
a lawful order had been passed to abate it. 

There is no principle justifying the exactiou of hard labour from a 
person who is imprisoned merely for default of paying a fine: if such 
‘sentences are supported, the offences described in section 67 cease to 
be “ punishable with fine only.” There is no express authorization of 
so great and general a power, whereas in the instances already 
adduced it would seem that the legislature considered an express 
authorization requisite. Be 8 

Leaving this question of law the Court has to determine whether 
_ the accused committed any offence, the Judicial Commissioner haying 

stated in the reference that they appear to have committed none,-*:The 
only fact proved is that they met in a private house and played cards. 
Nothing else was alleged against them. The Extra Assistant Com- 
missioner who tried the case was well aware that no ‘‘ common injury, 
danger or annoyarce”’ was caused. But he quotes some order of the 
Deputy Commissioner as justifying his apparent belief that such mis- 
chief is a necessary consequence of a game at cards. No- such in- 
ference is to be drawn and evidence of the fact should have been’ given 
before convicting the accused. The invasion of the house without 
warrant, the arrest of the accused, and the seizure of their effects, were 
harsh and illegal proceedings. The sertences to rigorous imprison- 
ment for 20 days and 15 days were grossly severe. The reasons for 
. directing payment to Nga Ke Le of half the. fines, ¢.e., of Rs. 12-8-o0 
are not apparent. 

We quash the convictions and order the fines, if paid, to be 
returned. 
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Gambling in private houses is not punishable by law. Before a. conviction can 
be obtained under section 294A it is necessary to give evidence of actual annoys 
ance or injury to the public. : ‘ mae: 

- THE Judgment of the Court was delivered by~— 

WILKINSON, J.—Thic is an. appeal from a ruling of mine in a 
case which was tried before me as Recorder exercising the powers of 
a Court of Session in which the appellants were found guilty of keeping 
an office or place for the purpose of drawing a lottery not authorized | 
by Government, and for publishing proposals to pay a sum of money: 
- for the benefit of persons on an event or contingency relative or 
applicable to the drawing of a ticket or lot in a lottery not authorized by 

Government, offences punishable under section 294A of the Penal 
Code, where I ruled to the jury that if they found the evidence showed 
that the accused or, either of them kept a house for transacting the 
business’ connected with the lottery, although the drawing did not 
actually take place therein, that is to say, if everything short of the 
drawing was done there, the case came within the meaning of the 
section of keeping a place or office for the purpose of dtawing lottery, 
and they would be guilty, 1 thought at the time that if-T put any 
other construction on the words “for the purpose of drawing?” I should. 
be making the section nugatory, a conclusion | was bound to avoid, - 
unless I could not see any other reasonable construction which would 
have a different effect. aps 
The facts of the case are these: the two accused were partners in a — 
lottery or zi as it is called, and several clerks were employed in 
geing about collecting subscriptions for the lottery, holding out that 
perscns who won would receive thirty times the amount they staked. It 
was proved that the second accused received at his house the monies. 
so collected and gave directions concerning the Iettery, whilst the 
accounts and books cf the lottery were kept at the first accused’s 
house, and that the business connected with the lottery up to the time 
when.it was ready to be drawn was transacted there ; but the .declar- 
ing thé winning animal, or, in other words,“ the drawing of the lottery,” 
took place in an open space near the Chinese burial-ground. ; 
The manner in which subscriptions weré obtained was by employ- 
ing clerks or canvassers to go round amongst the. Burmese. and. 
Chinese inhabitants of the town and solicit them to take shares, in- 
forming them that if they drew the winnitig animal they would receive 
thirty times their stake. ae ae a 
These canvassers took with them sheets of paper divided into 36 
‘squares or compartments, each square.having printed on it the repre- 
sentation of some real or imaginary animal, bird, fish, or reptile, one 
of which, when the lottery was closed by all the shares being taken 
by stakers, or as many subscribers obtained as was thought sufficient, 
weuld be declared by the dazmg or manager of the lottery to be the 
animal, &c., that had won, when all those who had staked their money . 
on it would receive thirty times the amount each had staked, and the . 
others who had placed their money on other animals would get noth- 
ing, a mode of conducting the lottery evidently. advantageous to the. 
daing and capable of great abuse.in his favour, as practically it always 
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is, for he settles the winning animal with reference to the number 
of stakers on cach,-and he is not likely to select one as the winner 
which had been heavily backed. The clerk’s duty was daily to bring. 
and deliver to one of the accused the papers and stakes collected, and, 
when sufficient money had been collected, to notify to the subscriber 
‘the day and place when the da7zg would declare the winning animal, 
Qn the day appointed this was done in the presence of as many sub- 
scribers as chose to attend, and the nexc day the persons who had put’ 
their money on it were paid, Whilst the lottery was being got up 
the accounts were kept and all the business relating to it was transacted 
in a room in‘ the house of the first accused, and it was theré where 
the books, collection papers, dice, etc., connected with it were seized: 
' by the police. 
.Atthe close of the case for the prosecution Mr. Vertannes, the . 
Advocate for the accused, asked me if I thought there was any evidence 
‘to goto the jury that the accused kept a place for the purpose of 
drawing a.lottery inasmuch as it was not drawnin the house but in 
the open space of.ground mentioned; and submitted that in order to 
render them runishable under section 294A it was necessary.that the 
: drawing should have taken place in the house. 

On the other hand the Government Advocate submitted that the 
evidence supported the offence charged, arguing that the drawing was 
merely one stage, and that it was not necessary in these lotteries, and,. 
in fact, that it never happened that the actual drawing should be cone 
in the place which the accused were shown to have carried on the 
business pertaining to the lottery; and that the place kept for the ~ 
purpose of the lottery business must necessarily be said to be kept for 
the ultimate object, that is, the drawing. Hence a place kept for 
carrying ovt the lottery was aplace kept for the purpcse of drawing, 
although the drawing itself may have occurred elsewhere. The 
ruling I gave to the jury to guide them in coming to a verdict on thes 
facts I gave doubtingly, and remarked that it was one that ought to be 
appealed from, in the event of the jury finding the accused. guilty. 
An appeal has been preferred to this Court, and, after having had the 

' advantage of hearing the question-of the construction of the section. 
fully argued, I am now of opinion that the interpretation I gave at the 
trial is not correct ; and that before a person can be found guilty of 
keeping a place for the purpose of drawing a lottery, it must be 
proved that the drawing did in fact take place in such place. Before . 

‘section 294A was enacted the law with respect to lotteries was, 

“regulated by Act V of 1844, which declared that in the territories sub- 
ject. to the Government of the East India Company, all lotteries not 

‘authorized by Government should, from and after the 3rst day of. 
March 1844, be deemed and were thereby declared common and 
public nuisances and against law. By section.2 it was enacted that. 
from and.after the day aforesaid, no person should, in the.-said 

territories, publicly or privately keep any office or. place for the 

‘purpose of drawing any lottery not authorized by Government, or 
should have any such lottery drawn, or should knowingly suffer any such 
léttery to be drawn in his or her house, and any person so offending. . 
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‘should for every such offence, uponsconviction before a Justice of the. 
’ Peace or Magistrate, be punished by fine not-exceeding’ five thousand 
xupees.- Section 3 enacted that no person should, under any pretence, | 
-device, cr description whatsoever, agree to pay any sum,or to deliver 
any goods, or to do or torbear doing anything for the benefit of any 
person, whether with or without consideration, on any event or con- 
tingency relative or applicable to the drawing of any ticket, lot, num- 
ber, or figure in any such lottery, or should publish, any proposal for 
any of the purposes aforesaid, and any person offending in any of the 
‘matters mentioned in that section should for every such offence, upon 
‘conviction before a Justice of the Peace or Magistrate, be punished by 
fine not exceeding one thousand rupees. This Act was repealed by 
Act XXVII of 1870 which enacted ‘section 294A in its stead. It was 
decidedly more highly penal in its provisions than the present section 
of the Code which is now the sole criminal law with respect to 
lotteries. The old Act declared lotteries to be common and public 
nuisances, as they are by English law; but whether the legislature in. 
substituting a new section of the Penal Code for an Act expressly 
relating to lotteries intended that they should sfso facto be still deemed 
so tobe, we have no expressed declaration in the law as it stands to 
guide us, and whether they are or not can only be inferred from the 
position which the section occupies in the Code. It has been inserted 
at the.end of the chapter which ‘relates to offences affecting the pub- 
lic health, safety, convenience, decency, and morals, and _ the first sec- 
tion of this chapter, section 268, gives a definition of a public nuisance, 
namely, any act or illegal omission which causes any common injury, 
danger, or annoyance to the public, or to the people in general who 
dwell or occupy property in the vicinity, or which must necessarily: 
cause injury, obstruction, danger or annoyance to persons who have 
‘occasion to use any public right Now, a lottery in itself does rot 
fiecessarily cause any of these consequences from its mere existence. 
It would require something more to bring it within the definition, such 
as of its attracting crowds of persons about the place where it was 
being held and thereby causing obstruction of the highway or a 
‘disturbance and excitement in the neighbourhood, tc the annoyance - 
‘of the peaceful inhabitants.of the vicinity. 
Under the Penal Code therefore, although the keeping a place’ for 
the drawing or the publishing matters in respect to. them are punish- 
‘able, it does not seem that they are public nuisances per se, -but may” 
_ only become such under certain circumstances ; and before a convic-— 
tion could be obtained under section 294A, it would be necessary to 
give evidence of actual annoyance or injury to the public (see Reg. 
v. Hau Nagji,7 Bom.; C.C. 74). ‘ 

Whether or not in Rangoon, where the same English common: and 
statute law is administered as in Calcutta, a lottery is at common | 
‘lawozunder the English statute a public nuisance notwithstand-. 

ang the repeal of Act V of 1844, which expressly declared it to be 
one, and the non-existence of any declaration to that effect in the 
Penal Code, and punishable without any evidence of actual annoy- 
ance, because, as in the case of common gaming-houses, they may 
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be said to be detrimental to the public as they tend to promote cheat- 
ing and other Corrupt practices andincite to idleness and avaricious 
ways of gaining property (Bacons alo. lit. nuisances (A) and Haw- 
kins, P.C., Ch. 76, s. 6), or “ from their tendency to endanger” the 
public peace by drawing together dissolute characters as inthe case of 
houses of ill-fame (3 Institute, Ch. 98, p. 204) and people of bad live- 
lihood or improvident character, is a question that I am not now 
called upon to give an opinion. But under the Penal Code in my 
opinion they are not per se public nuisances, and | think that the legis: 
lature in repealing the old law intended that persons connected with 
them shouldonly bz regarded as offenders under special circumstances; 
for itreserved to the Executive Government the power in its discre- 
tion to prohibit them. It would seem that when some or any of the 
evil consequences which, experience tells us, flow from gambling by 
means of public lotteries and in gaming-houses are likely to arise, 
this power was then intended to be-exercised in the interests and for 
the prote:tion of the general public; and that so long as lotteries 
were kept private they are not to be considered obnoxious to the law 
any more than private gambling is, for there isno law which prevents 
men in their own private houses gambling to any extent they like: 
all that they are prohibited from doing isto gamble in a common gam- 
ing-house or in public places. When, however, persons keep an office 
or place to which the public cas resort, for the purpose of conducting 
the business connected with lotieries, there the law says, if they draw 
the lotteries there or take means to make them public, they shall pe 
punished, provided the Government gives permission to prosecute 
them. They then partake of the character of public gaming which 
it is against the policy of thelaw to permit, when the law can be put’ 
in force to stop thers. 
The legislature appears to have intended to leave lotteries as a 
general rule to be dealt with as mere public nuisances, when they are 
brought within the terms of the ‘definition in section 268; and to 
reserve the punishment under section 294A for their originators or 
managers, when they draw them ina place kept for the purpose. It 
‘was urged that the drawing is but a single incident connected with 
a lottery, and that the legislature cou'd not. have intended merely to 
punish it and allow to go unpunished all that was done preparatory 
and ancillary to the drawing, forin that case it would be only neces- 
Sary to have the drawing take place in some unfrequented spot, and 
an office with all its paraphernalia for successfully getting up the 
_loitery might be kept with impunity... 
That may be true, but it may with more force be replied that if 
the legislature intended to enact a penalty for managing lotteries in 
‘a certain office as well as for keeping an office for the drawing of 
them, they would have taken. care to have clearly stated such an 
intention : for they have not so expressed themselves in section 294A. 
Had they aimed at anything more than the drawing, we. should 
expect to have found the section differently worded, so that there should 
' be no doubt that, not only the drawing, but whatever was ancillary to: 
or was reguisite to be done in carrying out that end should be 
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punishable, some. such words as the following would bave been.used : 
“Whoever keeps an office or place for the purpose of drawing any 
lottery or of doing or transacting any business or proceeding connected 
therewith shall be punished.” : —_ 

' But as nothing else is..specified besides the drawing we must con- 
clude that that alone was what legislation was directed against. 

. It would, I think, be a straining of the meaning of the words 
used to say that, because something else is done which is necessarily - 
connected with the drawing and without which the drawing would 
‘not be likely to take place, therefore the keeping an office for the 
purpose of doing this, something else is a keeping for the purpose 
of the drawing. In. one way it may be said that whatever-is done 
which assists in bringing. about a certain object is ‘done for the pur- 
pose of that object, but a penal enactment cannot, be read in the 
same broad sense. By the rules of interpretation we are bound to 
interpret them strictly according to the strict and literal meaning of. 
the words, and not to enlarge the meaning of a clause beyond what 
the words themselves clearly and manifestly imply, and their gram- 
matical construction justifies. The section specifies only the drawing 
and states that whoever keeps an office cr place for that purpose 
‘ shall be punished. Following then the rule of interpretation, can 
these words be taken to mean anything else than the immediate pur- 
pose of drawing and not anything that may be collaterally or indirectly 
connected with the drawing? Upon the best consideration that I 
have been able to give the subject I am of opinion that the former 
is the true meaning cf the section and such is the interpretation [ 
now put upon it. This may, and no doubt will, place many difficul- 
ties in the way of stopping these baneful institutions called fis, 
which, in the towns where Chinese reside in any numbers, are the 
means of much loss to the confiding and unsuspecting but easily 
induced Burmese, and, by the unfair practices that characterize their 
management, are so fruitful a means of dishonest gain to the daings 
cr managers, for these men never draw the fis at their own 
_ houses, or keep any place for the purpose; but when they have 
secured as much money ona particular 77 as satisfies their avarice, 
they go out to some unfrequented place in the suburbs and there 
“declare the winning animal,” or, in ordinary parlance, draw the 
lottery. But although this may be the result of our ruling, in this. 
-case we are nevertheless bound to declare the law only and _ not, 
whilst acting as Judges, to assume the functions of the legislature and 
extend its operation beyond what it limits, merely because some good 
might result therefrom. If the law is considered to be inadequate 
to meet the requirements of the case, that is a reason: for legislative 
interference, so that its operation may be extended to meet these. 
cases, but not for us to put a forced construction upon it to ensure 


the same object. aris 
Being therefore of opinion that upon the proper construction of 
the words “ whoever keeps an office or placé for the purpose of draw- 
ing any lottery” it is necessary that it should be proved to. be 
directly and specially, kept for the drawing, before a conviction can. 
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be supported, and that it is not sufficient that it be kept for anything ” 
merely incidentally connected with the drawing, and as there is no 
evidence in the present case that the appellants did keep the room - 
where the business connected with the ‘7 was carried on for the 
purpose of drawing the ¢z, but on the contrary that the evidence 
shows that it was drawn in an unfrequented locality outside the town, 
the verdict on the first charge cannot be supported and must be set 
aside, and the appellants acquitted. But as regards the second 
charge, that they published the. zz, the verdict is good and must 
stand, as there was sufficient evidence which the jury believed to 
support it, 

JARDINE, J.—The accused, Mun Sein and A Lén, were each found 
guilty by the jury at the Recorder’s Sessions of the following offences 
punishable under section 294A of the Indian Penal Code, namely, 
keeping an office or place for the. purpose of drawing a lottery not 
authorized by Government, and publishing proposals to pay a sum of 
money for the benefit of persons on an event or contingency relative 
or applicable to the drawing of a ticket or lot in a lottery unauthorized 
by Government. ; 

They have appealed from the Recorder’s sentences on the ground 
of misdirection in certain matters of law, which resolve themselves 


. into ‘two points relating to the interpretation of section 294A, which 


is as follows:— 
_ “ Whoever keeps any office or place for the purpose of drawing any lottery not 
authorized by Government shall be punished with imprisonment of either descrip- 
tion for a term which may extend to six months, or with fine, or with both. _ 

“And whoever publishes any proposal to pay any sum or to deliver any goods, 
or to do or forbear doing anything forthe benefit of any persons on any event or’ 
contingency relative or applicable to the drawing of any ticket, lot, number, or 
figure in any such lotte-y, shall be punished with fine which may extend to one 
thousand rupees, , 

“ Whoever kéeps any office or place for the purpose of drawing any lottery not’ 
authcrized by Government shall be punished with imprisonment of eithep gescrip- 
tion for a term which may extend to six months, or with fine, or with both, ™ 

The first question relates to the words “for the purpose of draw- 
ing any lottery.” At the trial the learned Recorder remarked: 
“This part of the question is to. my mind not free from doubt, con- 
scious as I am that the clause being a penal one the contents should’ 
be interpreted literally; and I should rather the point had to be ruled 
by another Court than by me, sitting, as I now do, as Sessions Judge, 
not having had the opportunity of hearing argument upon it and sutfi- 


-ciently considering it. On first impressions I was inclined to think 


that it was necessary that there should be an actual drawing at the 
place said to be kept, but on further reference it seems to me that 
that cannot be the intention of the legislature, for to insist’ upon it 
would “be to render the clause nugatory, for all that a person would 
have to do would be te have the drawing at any place away from the 
office, whilst he might in the most open manner transact all the busi- 
ness connected with at this office up to the time that it had been. 
arranged to draw the lottery. The drawing is the final act in the | 
business of keeping a lottery, which may require no office to carry 
it out. It may be the work of a minute as in these Chinese /7s, 
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where the drawing consists merely in the exhibiting to the subscribers 
of a particular animal, or it may take some hours, as where there 
_ is literally a drawing of tickets. It is not necessary, it seems to me, 
that to bring the word drawing within the meaning of.the section, 
a. lottery should be. actua'ly decided by the drawing of ticket. It is 
equally as much drawn whether the winner is decided by means of 
cards, dice, or a tetotum cr any other way. Since then it is not 
necessary that a place should be kept for the actual drawing, the legis- 
lature would hardly have passed a special law to prevent that taking 
place which could easily be done without; it would therefore show that - 
what they had in view was to prevent the drawing by putting diffi- 
“culties in the way of lotteries arriving at that final stage of their . 
existence, and consequently that the word ‘purpose’ must refer not 
to the actual drawing alone, but:to all the business transactions which 
take place beforehand and which go to:render the drawing practi- 
cable by getting the lottery filled up. These transactions then may 
‘be fairly said to be for the purpose of the drawing. That being so, 
I must rule that itis not necessary that the place should be kept in. 
order that a lottery shall be drawn in it, but that if the business 
of the lottery is transacted there, it comes within the provision of . 
section 294A, and that whoever does this commits an offence under 
that section.” 

The learned Government Advocate has supported this view of 
the case, while Mr. Vertannes has argued that the words should ‘be 
construed strictly, that an appropriate meaning must be given to the 
word “drawing,” and that a comparison of the section with the wider 
and more stringent provisions of the repealed Act V of 1844 shows 
that it was the intention of the legislature to deal only’ with certain 
acts in relation to lotteries as penal offences ana to leave the others 
to the ordinary laws. — 

Now in this matter of interpretation I think the. main principles 
are those already indicated by the Recorder. As Lord Coleridge 
‘said in, Bows v. Kenwick (9 L. R. C. P., p- 339) when interpreting 
the meaning of the word “place” in 16 and 17 Vic., C. 119,8. I 
(about betting-houses), these Statutes are an interference with the 
liberty of the subject and must therefore be strictly construed. On 
the other hand we must seek to discover what the mischief is which 
the law intended to prevent; we must construe the section “so as 
to carry out that object as far. as- possible, but at the same time not, 
strain the language so as to embrace cases which are not within’its | 
operation.” (Haigh v. Town Council of Shefield, 10 L.R.Q.B., 
p. 110.) In judging,of the intention of the legislature in using 
certain words, we must also refer to the repealed law and the law which 
repealed ‘it. : 

__ Act V of 1844 states in the préamble that “great mischief has been. 
found to result from the.existence of lotteries.” Section 1 enacts 
that all lotteries not authorized by Government shall be deemed, and 
are hereby declared, common and public nuisances and against law. 
Section 2 punishes any person who shall keep any office or place for’ 
the purpose of drawing any such lottery, or shall ‘have any such 
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lottery drawn, or shall knowingly suffer it to be drawn in his house. 
Section 3 punishes any person who under any pretence, device, or 
description whatsoever agrees to pay any sum, or to deliver any 
goods, or to do or forbear doing anything for the benefit of any 
person, whether with or without consideration, on any event or contin= 
gency relative or applicable to the drawing of any ticket, lot, number, 
or figure in any-such lottery, or shall publish any proposal for any of 
the purposes aforesaid. Under. section 4 the informer is to get half of 
any fine recovered as penalty. It isclear that this Act was highly penal. 
It made all unauthorized lotteries public nuisances, but yet specially 
dealt only with the drawings, agreements, and publishing of proposals. 
It distinguishes each set of acts from the other sets, and speaks of the 
existence of lotteries as well as of the particular acts relating to them. 

It is plain that the drawing is a special transaction, for the defi- 
nition of the separate offence of publishing a proposal contains a 
reference to an event or contingency dependent upon this drawdng. 

The same distinction is retained in section 294A of the Indian Penal 
Code, and if we were to hold, as the Government Advocate argues. 
we ought to hold, that the “ purpose of drawing ” includes the purpose 
of agreement for the payment of winnings, and the purpose of receiv-_ . 
ing subscriptions in terms of such agreement, we ought also to hold 
that it includes the purpose of publication. But, as already said, the 
drawing is treated as a separate transaction from the publication, 
which is separately punishable. Looking then merely to the language -. 
used I cannot resist the conclusion that in defining the word drawing 
the antecedent transactions of the lottery must be excluded. The. 
entering into agreements, the taking of subscriptions in accordance, 
-the making of proposals are, no doubt, in a certain sense connected 
with the drawing or decision of the lottery; but the legislature has 
dealt with each stage asa separate act and we must do the same. 
If the legislature had otherwise intended, it would have used clearer 
language; would either have said “for the parpose of any lottery,” 
leaving out all allusion to drawing; or would have followed the words 
used by Parliament in 16 and 17 Vic., C. 119, s. 1, which carefully 
separate the purpose of betting from the purpose of receiving money 
or promises antecedent and subsidiary to betting. The drawing of a 
lottery may take place at a great distance from the house where the 
tickets are sold, or from the bank into which the subscriptions or the 
winning are paid. Where one man keeps a betting-house and another 
keeps a shop for selling: tickets of admission to the betting-house, it 
would be impossible, without straining language, to describe the latter 
house as kept for the purposes of betting, and the same as to lotteries. 

I come to the same opinion by examining the course of legislation. 
We are unable to ascertain from any preamble the reason of the 
change made in the law: the only reason assigned is that in Act 
XXVIT of 1870, which is enacted “for the purpose of amending the 
Indian Penal Code.” ; iS 

We are thus left without one means of enlightenment of which the 
English Courts have greatly availed themselves in construing the bet- 
ting Acts. But we may safely infer what was intended from what 
was actually done. | ' 


68°. ‘SELECTED JUDGMENTS AND RULINGS, © 


sacra 





» Act XXVII of 1870. repealed the whole of Act V of 1844, and thus 
an unauthorized lottery is no longer zpso facto a public or common 
nuisance. Informers get nothing’ by prosecuting, and the same Act 
\ prevents any prosecution except by the local Government. It inserts 
section 294A in Chapter SIV of the Code, which defines and punishes 
public nuisance and is entitled “of offences affecting the public 
health, safety, convenience, decency ahd morals.” Now according 
to-section 268 a public nuisance is what causes any common injury, 
danger, or annoyance. Chapter XIV, in which section 294A is in- 
“cluded, deals specially and with special severity -with a number of | 
dangerous and negligent acts, and in this category section 294A may 
well fall as- containing special definitions. But as the sweeping con-. 
-demnation of unauthorized lotteries contained in Act V of 1844 has not 
‘been re-enacted, I am of opinion that the legislature has’ changed its 
attitude and does not intend to specially punish any acts ‘connected — 
with them except the two defined in section 294A. Any others are 
harmless unless they amount to public nuisance ;.in such case they 
“will be more leniently punished than under section 294A., by section 
290, which prescribes a maximum fine of Rs. 200 for the commission ° 
of a public nuisance in a case not otherwise punishable by the Code. 
I would say (with Brett, J., in Bows v. Fenwick of 16 and 17 Vic., Ch.’ - 
“z19) when the Act in question passed, the legislature had not made 
up its mind to prohibit unauthorized lotteries altogether; they spe- 
cially prohibited only the drawing and the publication, and they left 
such private acts as the soliciting of subscription alone. 
Lotteries stand ina position similar to some other things which 
may result in evil and on which morality frowns, but with which a 
-wise legislature exercises no interference while they privately take 
place: for example, gaming, fornication, the firing of guns near roads, 
the making of noises near human dwellings. But unless the evil 
example or solicitation is public, or causes a public annoyance, the law . 
touches it not; whereas common gaming-houses and common bawdy 
houses may be nuisances. By the Common Law of England common 
gaming-houses are nuisances, being detrimental to the public as they 
promote cheating and other corrupt practices, and incite to idleness | 
“and avaricious ways of gaining property great numbers whose time 
might otherwise be employed for the good of the community (Rus- 
sell on Crimes, Vol. I, p. 444); also, according to Hawkins (Pleas 
of Crown), because they are apt to draw together great numbers of 
disorderly persons to the inconvenience of the neighbourhoods. Some 
of these evils attend lotteries; nevertheless the Government -will in 
-certain cases sanction them. Hence it may be inferred that not all 
but only some of the evil results are to be treated as criminal, and I 
think the Legislature has selected for special preventive and deterrent 
treatment those most likely to amount to public nuisances, namely, pub- 
Jishing ‘of solicitations and keeping places and offices for drawing the 
‘lottery. This last act is likely to be attended by the largest crowds, 
to lead to excitement, passion, further gaming and other excess; 
‘whereas mere private acts are unattended by: such evils. If they 
amount to ordinary nuisances, they may be punished as such. I lay — 
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stress on the fact that the Legislature has abolished the older law 
declaring unauthorized lotteries to be public nuisances, and has at the 
same time contemplated lotteries as transactions which the Executive 
Government may sanction. Obviously, then, there must be many acts 
concerned with lotteries which are neither immorai nor dangerous, 
and in condemning any of them we must not go beyond the exact 
words of the penal sections. 

Lastly I notice that the Act repealing the old law specially extended 
to section 294A, the provisions of Chapters TV (general exceptions), 
V (of abetment) and XXIII (attempts to commit offences) ; and in this- 
Way many acts or omissions or concealments and attempts, which 
conduce to the offences specially selected for punishment by section 
294A, may also be punished. In this way | think the difficulty. felt 
by the Recorder may be got over: if we were to hold that acts con- 
nected with a drawing of a lottery other than those which come within 
the definition of abetment are punishable, we would be confusing 
the law, and section 294A could not then be called an amendment of 
the Code. 

The abetment sections were clearly applicable to some of the 
transactions deposed to in the present case and they most effectively 
prevent acts leading up to the offences. The accused plead that the 
police received a continuous series of gratifications from them, and © 
one ground of appeal is that they (the accused) were justified there- 
fore in thinking their conduct legal. 

But the plea fails, as section 76 of the Code embodies the maxim 
that mistake of law is not an excuse. All that it entitled the accused 
to expect was the direction of the learned Recorder. informing the 
jury that the evidence of the police officer was to be received with 
caution, not that :e had appropriated the bribes, but that in taking 
the money under the_ circumstances he had done what was contrary 
to law. A sort of encouragement to an unauthorized lottery in this 
case tame in this manner from the police, and coming from such a 
quarter the effect has probably been a feeling of immunity and per- 
haps an increase of publication. It was the duty of the police, under 
section 23 of Act V of 1861, “to prevent the comniission of offences 
and public nuisances,” and to bring offenders to justice; and as 
section 119 of the Code now applies to section 294A, the police cannot 
by concealment facilitate the keeping of places for drawing 
unauthorized lotteries without rendering themselves liable to imprison- 
ment. : 

This is not the first case in which this kind of encouragement to 
gambling practice has come from the police; that is a mischief which 
the application of the abetment sections. will stop. 

For these reasons I am of opinion, as there was no evidence to go 
to the jury to the effect that the accused or either of them kept an 
office or place for the purpose of drawing a lottery, the convictions 
on the first head of the charge should be reversed. The second point: 
argued in the appeal relates to the publication of proposals, i am of 
opinion, on reading the depositions, that there was some evidence 
from which the jury might infer whether the accused were guilty og 
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not guilty, and that there was no misdirection. I would therefore 


- leave the convictions on the second head of the charge undisturbed. 


Before F. W. Quinton, Esq. 


PVIN NYA DIPA  (oricinar DerenpDanT)—APreLtanT | v. MYA THA 


DUN (orieinaL PLAINTIFF)—RESPONDENT.. 


Civil rights and temporal. injury—Spiritual or religious disabslities— 
_ Excommuntcation, - 


A suit having for its cbject the removal of an aeclesiastical censure, and not 


affecting any civil rights, cannot be entertained in the Civil Courts, 


THERE remain to be disposed of the objections urged by appellant’s ~ 
Counsel, and so far as these relate to the jurisdiction of the Court they 
seem to me entitled to great weight. 

The object of the suit is to compel the defendant to remove an 
ecclesiastical censure pronounced against the plaintiff, from .which it 


‘has not been proved that the latter sustained any temporal injury 


whatever. So far as this litigation shows, the effects ot the excom- 
munication are purely spiritual, and in no degree affect any civil right 
of the person excommunicated. The disabilities attendant on it, if 
any, are of a religious, not of a civil, nature, and it is only of suits of 
acivil nature that our Courts can take cognizance. The High Court © 
of Calcutta, in Sudharam Patar v. Sudharam and others (3.B.L.R., 
p- 91), have clearly ruled that a suit fora decree declaratory of the 
right of the plaintiff to the membership of a Somaj is not cognizable 
by the Civil Courts inasmuch as exclusion from the society did not 
deprive plaintiff of caste or affect any right of property, and the argu- _ 
ments of the learned Judges, more especially of Mr, Justice Markby, 
apply with equal force to the present case. 

It is true that the suit has been filed as a suit for breach of con- 
tract, but the real object of the ‘suit is clearly that already stated, and 
the Courts below have recognized it as such by refusing any compen- 
sation for the alleged breach. 

It is unnecessary to discuss this question at greater length or to 
go through the grounds of appeal serzatzm, as the defects already 
_pointed out vitiate the decree, but I must here emphatically record 
my dissent from the argument of the Deputy Commissioner, that the 
assent of the parties would warrant a Court in trying a suit in which 
it had no jurisdiction, 

The appeal is allowed. The decrees of thé lower Courts are set 


caside. Plaintiff’s suit is dismissed, and he will pay all costs, 


Before ¥. W. Quinton, Esq 
MA THI (orterat DErenDaNT)—APPELLANT a. MANU (orteiaL 
PLAINTIFF)—RESRONDENT, 


Buddhist law~—Inhevitance—Partition of property—I ntestacy—Testamentary 
disposition—Gift without possession —Shares among grandchildren, 


The finding of the lower Courts that a Burman Buddhist has no power to 


epee of prcperty by Will. as she ae is Ape The out refused to bpnels 
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an alleged deed-of-gift made by an old woman shortly before her death purporting 
to convey all her possessions to one member of the family ‘with whom she was 
living. Also that under Burmese law delivery of possession is an indispensable 


condition tothe validity of a gift. 
THIS suit was brought. to recover under the Buddhist law of. 


inheritance one-fourth share of property left at her decease by the: 
grandmother of plaintiff and defendant. 

The defendant raised issues as to the value of the property left, 
and alleged an absolute title to the whole property by bequest and 
gift from the deceased, 3 

The Court of first instance found in favour of plaintiff and, declar-- 
ing the value of the property divisible to be Rs. 11,729, gave plaintiff 
a decree for Rs. 2,942-8-0, with costs on that amount, to be paid out 
of the estate. 

From this decision an appeal was brought and the lower . appel- 
late Court, after remanding the case for further enquiry on an issue as 
to the nature of the property and taking the opinion of assessors as. 
to the power of deceased to bequeath such property to persons other 
than the heirs by Buddhist law, confirmed the decision of the Court of 
first instance. ste 

The decision of the lower appellate Court is dated zoth November 
1874, and on the 25th January 1875 the defendant applied to have a. 
statement drawn up for submission to this Court under section 35: of 
the Burma Courts Act. This application the Commissioner rejected, 
as he considered it had not been presented in time and that therefore 
he had no power to receive it. mien, W 

This order appeared to me wrong, as this Court has on several 
“occasions ruled that the period of appeal referred to in section 35, — 
Act VII of 1872, is the period allowed for appeals to the Court of the 
Judicial Commissiener, z.¢., go days. I therefore called for the case, 
and proceeded to hear it as an appeal instituted here, Mr. Beneniy 
appeared for the appellant ; the respondent was not represented. 

Before dealing with the pleas urged in appeal I observe that the 
decree as it stands seems open to objection. 

It awaras to plaintiff one-fourth of Rs. 11,729, amd directs that her 
costs be paid out of the estate. If this be done, it is quite clear that 
three-fourths of Rs. 11,729 will not remain for partition among the 
other heirs, and 1 can scarcely suppose that the Courts beiow intended 
to throw upon parties who were not before them the entire costs, 
incurred by plaintiff in asserting her rights. The main point urged 
against the decree is that the lower Courts were wrong in finding 
that the deceased had no power to dispose of the property by Will as 
she pleased. The learned Counsel for the appellant argued that the 
rules of inheritance to be found in Buddhist law books referred merely 
to cases of intestacy, and that as no mention was made in those - 
rules of any testamentary disposition of property, we must infer that 
the power of bequest was unlimited. 

This is a conclusion which lam by no means prepared to accept as 
a valid reason for reversing the finding of the lower appellate Court, . 
The Judge who presided in that Court is an officer of large experi-. 
ence and long acquaintance with the people of this country, and his 
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opinion in a mixed question of law and custom such as this is.entitled - 
to great weight. es 
The finding does not rest solely on his own opinion, for it appears 
that by the.consent of Counsel on both sides he consulted three native 
-- gentlemen who, I must presume, were:competent to assist the Court 
with valuable advice, an] they concurred in the opinion already 
arrived at by-Colonel Browne. Besides this I find it on record in. the 
judgment of this Court, Nga San Yun v. Nga Myat Thin, 27th 
February 1875 (page 46 ante), that in the course of that. case the. 
question: whether the Will as known to English law has any. place in 
Buddhist law was discussed, and that the conclusion arrived. at was 
that the idea.of a Will to take effect after death upon property. not 
actually passing into possession of the legatee was foreign to Bud- 
dhist law; and that no Will can cause the cevolution of property | 
contrary to the law of inheritance. a 
No definite decision was, it is true, pronounced upon the point; 
_ but coupling this remark with the reasons already given, I..consider 
I am fully warranted in refusing to disturbthe finding of the lower 
Courts on the question. : are 
It is urged, however, that failing the Will there is the. deed-of-gift, 
and that by Buddhist law gifts to grandchildren are irrecoverable. 
Taking for granted that the document is really a deed-of-gift and is 
-not rather meant to be read along with the Will as a codicil or appen-. 
dix thereto, 1 am of opinion that it should not be allowed to prevail. 
The gift, if gift it was, was made by a very old woman shortly before . 
her death, and purported to convey everything she possessed to one 
member of the family with whom she was living to the exclusion of 
‘all the others, and was apparently not followed by possession. It is 
-not alleged that any possession was given under it and the presump- 
tion is altoycther to the contrary from the donee taking out probate 
of the Will, which was of an earlier date than the deed of gift. It has 
been held explicitly by this Court, Waung Nz v. Nga Po Min and 
Ma Pu (page 44 ante), that under Burmese law delivery of possession 
is an indispensable condition to the validity of a gift, even though 
there be a written deed of gift or (still stronger) though the nanie of 
the dowee at the instance of the grantor be inscribed in the Govern- 
ment register, and it is by no means clear that the Burmese law on 
the subject of gifts is absolutely binding on the Courts. 
. Still less, deciding on equitable rules, could I uphold an alleged gift 
made under circumstances. like the present, which, as pointed out by 
the Court of first instance, give rise to grave suspicion as to the in- 
fluence exercised by (defendant) appellant on the old woman. Other. 
points put forward in appeal are that, failing the Will and the deed-of- 
gift, appellant as the eldest grandchild is entitled to a larger. por~ 
tion of the'inheritance than the other heirs, and that, the expenses of 
taking out probate should be deducted from the common stock before 
‘jt is divided. It is also alleged that there are other heirs besides 
those inentioned by the Courts. below, and that therefore all their 
claims should be investigated before a decree is given for a-specific. - 
share of the estate. - 
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The passages quoted from different Dhummathats do not appear to 
me to lay down any rule as to inequality of sharesamong grandchildren, 
such as these are, sprung from the same father. 

As to the expenses of taking out probate I do not think that plain- 
_tiff (respondent) can equitably be required to bear any portion of 
.. them inasmuch as they were incurred to maintaina Will which has 

now been found to be invalid and prejudicial to the legal rights of the 
plaintiff. z 

It is no doubt desirable that all the persons claiming an interest in 

the inheritance should be before the Court which is called on to 
‘adjudicate on the claim of a single heir, but as this suit was not insti- 
tuted till nearly a year after the death of the deceased, it was not 
incumbent on plaintiff to postpone her suit indefinitely because other 
heirs did not come forward to press their claims against defendant. 
‘The decree given to her is merely against the defendant, and will not 
exempt her from liability to heirs who may subsequently establish a 
claim against her for anything rightfully belonging to them which 
she may have taken under it. 

The objections urged against irregularities in the procedure of the 
lower Courts in the enquiries respecting plaintiff’s right to sue’ and 
appeal as a pauper are not such as to affect the merits of the case and 
need not therefore be discussed. oe 

The decree of the Courts below will be modified as follows :—Decree 
given in favour of. plaintiff, against defendant (appellant) for one- 

fourth share of what may remain of Rs. 11,72y after deducting costs 
of respondent in the lower Courts to be determined by the Court exe- 
cuting the decree. Appellant will bear the costs of this appeal. 


Before F. W. Quinton, Esq. 
MI HNIN NGON (orier1wat DerenDant)—Aprrecianr ov. (1} NGA 
AUNG, (2) MI HLL (orreinan PLaInTirFs)—RESPONDENTS, 
’ Divorce—Its validity—Buddhist Law. ’ 

A divorce between Burman Buddhists may be valid without a decree of Court 
<or a written agreement between the parties. 

THIS is a reference under section 25 of the Burma Courts Act. 

The opinion of the Court is asked for on this point. Is the pre- 
‘sence of one of the two following conditions necessary in order to 
-constitute a valid divorce between Burman Buddhists, namely, either 
.a decree or order of Court, or a written agreement executed by both 
parties in presence of respectable witnesses specially called together 
‘for that purpose ? 

The point has not been argued before this Court as no Counsel 
‘have been appointed by the parties and a convenient day could not 
be agreed upon by two Burman Advocates whom I asked to assist 
the Court in discussing it. ; note 
-- ,] therefore confine myself to answering the question put. The 
‘answer is that the existence of either of the two conditions named is 
riot essential to the validity of a divorce between Burman Buddhists. . 
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Before F. W. Quinton, Esq. 


(1) MI CHIN MARI, (2) MI SAN WIN MB, (3) MI'SAN U MB, (4) 
MAUNG THA PRU (ORIGINAL DEvENDANTS)—APPELLANTS v. MI TU 
MA (oRIGINAL PEAINTIFF)—RESPONDENT, 


Intimation of divorce by w1iting— Weakness and distraction of mind ~Buddhist law 
according to Chapter V of th. Dhammathat regarding awife whois mad, &c. 
The mere sending to the wife a writing intimating an intention to divorce her 

(the wife being at the time out of her mind) does not constitute a valid divorce. 
THIS suit was brought by a woman against the collaceral relations. 

of her deceased husband for property left by him. 

- The defendants pleaded that the marriage had been dissolved with 

the consent of the plaintiff prior to the death of the husband and that 

therefore the plaintiff had no just claim to share in his estate. 

The Court of first instance found that the plaintiff had been a 
consenting party toa divorce pronounced by the husband, and that 
therefore the plea of defendant’s was made out. The lower appel- 
late Court considering that the so-called divorce was a “ hole-and- 
corner’ proceeding,” and that it should not be upheld, alle plaintiff a 
decree, 

From that dedtsion the present appeal is brought. 

I concur with the Deputy Commissioner that plaintiff is entitled 


_toadecree. If there was a valid divorce pronounced, which is open 


to doubt, I.am not satisfied that the wife consented to it, It is 
admitted by both sides that at the time the so-called divorce paper 
was written she was out of her mind, and the expression she made 

use of when the circumstance was ‘reported to ker after the recovery 
of her reason, by no means conveys to my mind that she was a 
willing and consenting party to what had been done; on the contrary 


' it amounted to a repudiation of the ariaageaint as far as it was in 


the wife’s power to repudiate it, 

The argument drawn from the conduct of the woman at the 
funeral is pushed too far. Ifthe woman was. really a divorced wife 
by her own consent, her presence at the bed of the dying man and at 
the funeral is. in itself a most extraordinary circumstance, and the. 
omission of some ceremonial observances by a woman of weak. intel- 
lect and distracted with grief cannot be used to deprive her of rights 
to which she would otherwise be entitled. 

The deceased died without issue and if, as held by the lower appel- 
late Court, there was no divorce, plaintiff j is heir to allthe property of 
her husband on the principle of the Burmese law recognized by this 
Court in the cases of Mi Tun Byu and othersv. Nga Yan-and of Mz 
Pyuv: Mi Bén Dék (to be found at pages 32 and 35 of this volume), | 

If on the other hand there was a divorce, then on. the finding 
above stated the wife was not a consenting party and she is entitled 
to all the property acquired since the marriage, as: well as to what she 


' brought with her, 


The law will be found in Volume XII of the Dhammathat, page 
44 of the new edition. I may note here that a negative has been 
‘omitted in the sentence ut the top of page 344 in the English transta- 


. tion-which completely altersthe meaning of the passage. 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 75 


A portion of the property in suit, according to the admission of 
both parties, was acquired after the marriage, being Nos. 1, 2, 3, 4, 5, 
6, 8, 9, 10, 12, 13, 14, and-16 of the lots enumerated in the schedule 
filed, and to this plaintiff’s title cannot be contested. -Her claim to 
the remainder hinges altogether on the fact of the divorce ; as 
remarked by the Deputy Commissioner thr so-called divorce was a 
very hole-and-corner proceeding and consisted in the deceased, a 
. short time before his death, sending by her brother to his wife, who. 
was at that time out of her mind, a paper which has not been pro- 
duced in the case, but which is allowed to have been an intimation. 
of some sort’ of the purpose of the writer to divorce the wife. 
Whether it amounted to a divorce it isimpossible to say. The only 
reason assigned for the wish of deceased to divorce the wife who had 
lived with him for ten years was that she was mad from grief at the 
death of her two daughters by a previous marriage. It is perhaps. 
questionable whether a valid divorce can be pronounced when one of 
the spouses is not in a condition to express dissent or consent in the 
matter; and the law as to the treatment of a mad wife is clearly. laid 
down in the 18th section, Chapter V of the Dhammathat in the fol- 
lowing passage (page 141 of the old edition) :— 


“If the wife be a leper or mad, asthmatic, have her arms or legs broken, is” 


blind, or emaciated and enfeebled, let the husband minister-to her in the most 
proper manner; he has a right to cease connubial connection with her, He 
shail have no right to put her away with her property. Ifhe takes a lesser wife, 
he has aright to doso. If he neglects his first wife and does not take care of 
her, ministér to and support her, let one-half of all he possesses be taken and 


given to her relations; if he will not give up the property nor support her, let 


him be punished criminally.” 

_ The lower appellate Court .therefore rightly, in my opinion, 
refused to giveeffert to an alleged divorce, the existence of which 

was very doubtful, and which, if it did not exist, is directly opposed 

to the rule here laid down—a rule altogether in consonance . with 

the dictates of equity and good conscience. 


The appeal is dismissed and the decree of lower appellate Court 


in favour of plaintiff upheld with all costs. 


Before YD, Sandford, Esq. 


MI BEIN (orierwan Pramntirr)—Aregttant v. NGA SHWIN (orrerar 
DevENDANT)—RESP ONDENT, 





Redemption of mortgage—Undisturbed possession, 


The mere expression of awish to redeem is not a challenging of possession suffi- 
. cient to take the case out of the special rule of limitation prevailing in this province 
for instruments of mortgage executed before the 1st May 1863. 

‘THIS was a claim for redemption of a mortgage which, though 
decreed in the first Court, was dismissed in the Court of first appeal 
on the ground that the document sued on was not intelligible enough 

- to disturb the 16 years’ possession of the defendant. 
I think that the document is intelligible enough to constitute 
either a mortgage deed or a deed of sale, with a clause for 
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repurchase. And as thelearned Advocate for the appellant contended 
that it was a mortgage, it was necessary for him to show that he 
brought his suit within the period of limitation allowed by the rules 
in force in this province before the 1st May 1863. As this point had 
not been specially pvt in issue by the original Court, an issue was 
framed by this Court as to whether the defendant had held un- 
challenged possession for 12 years or more before the institution of 
the suit. i 

On this issue the plaintiff brought one witness, who deposes that 
about six years ago the parties came before him, and that the second . 
plaintiff, who is the son of the first plaintiff, and another person, who 
is said to be the first plaintiff's agent, expressed their wish to redeem 
the land, and that reference was made to the original deed, and that 
a copy was taken of it, and that the defendant expressed his willing- 
ness to allow the mother or sister of the second plaintiffto redeem 
according to the deed. 

The defendant’s witnesses, on the other hand, show that the defend- 
ant has had undisturbed possession of the land for 16 years. 

On this evidence the Judge of the first Court has found that the 
defendant’s possession has not been interrupted for 12 years previous 
to the institution of the suit. Objection nas been made to this finding 
on the ground that the evidence shows that the plaintiff’s possession 
was challenged, namely, when the parties to the suit came before the 
first witness and in the defendant’s presence expressed their readi- 
ness to redeem. But I do not think this can be considered a challeng- 
ing or disputing the defendant’s possession. The rule does not say 
that an assertion of the plaintiff’s title as mortgagor, or even an ex- 
pression of a wish to redeem, shall take the case out of the limitation, 
but there must be a challenging or disturbing the-defendant’s posses-~ 
sion. If the plaintiffs tad gone on and brought their money to the 
defendant, or challenged the defendant’s possession by any formal 
act proving their present intention to disturb or put a stop to the 
defendant’s possession, the case would have been different: but 
here there is merely the expression of a wish to redeem, and a refer- 
ence to the terms of the deed. There is no putting of their wish into 
action so as to challenge the defendant’s possession. 

I shall therefore ‘accept the finding of Extra Assistant Commis- 
sioner of Tavoy, as showing that the plaintiffs have, under the rule 
which applies to their deed, lost their equity of redemption, and that 
their suit was rightly dismissed. 

The appeal is dismissed. 


' Before FD. Sandford, Esq. 


MA NGWE (oricinat PLAINTIFE)—~APPELLANT v, {1) LU BU, (2) SHWE 
U (OrternaL DeFveNDANTS)—RESPONDENTS. 


‘Ancestral estate—Co-heirs—Sale of a divided portion of property belonging to the 
family— Right of pre-emption—The Dhammathat—Buddhist Law. 
After division of ancestral estate the holder thereof, being a member of the family, 
wishing to sell the land falling to his share, must offer it first to his co-heirs ; anda 
sale to a stranger, without such offer being made, isinvalid. = 
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THE question for the determination of the Court in this case is 
whether, after the division of ancestral estate, the holder of a divided 
portion is bound, if he wishes to sell, to offer his share to his original 
co-heirs. 

The property in this case, consisting of family estate, had been 
divided under a decree of this Court, dated 3rd August 1876, and 
within a few days, apparently on the 8th August, the second defend- 
ant, Shwe U,.sold a portion of his share to the first defendant, Lu Bu, 
without giving the plaintiff, Mi Ngwe, an option of purchase. 

_ The plaintiff, Mi Ngwe, then sued to set aside the sale on the 
ground that she bada right to pre-emption. She obtained a decree, 
though on erroneous grounds, in the Court of the Extra Assistant 
Commissioner of Akyab; but this was set aside on appeal to the 
Deputy Commissioner, who held that as the sale was made after divi- 
sion of the property it must hold good. 

In appeal to this Court it was contended that the sale, even 
though effected after division, was void as against the appellant’s 
right of pre-emption, 

The appellant relied upon a.case decided in this Court on the 24th 
November 1874, Nga Myaingv. Mi Baw Lu, in which it was held 
that a sharer in undivided ancestral property, if he wishes to sell his 
share, must first offer his share to his co-heirs; and consequently a 
sale to strangers, effected without such offer, is invalid if the co-heirs 
promptly assert their rights. 

In this case, indeed, the property had been a few days before:the 
sale divided, but it was argued that the reasoning upon which the 
former case was decided will apply equally to a holder of a share in 
divided ancestral property, and that he is bound, if he wishes to sell, 
to offer it first to nis former co-heirs. ; 

Although I am unwilling to extend this doctrine of pre-emption 
beyond its strict limits, yet I cannot seé my way to disallow the 
appellant’s argument. 

Inthe former case just cited itwas deduced from the passages 
inthe Dhammathats bearing upon the: custom thata stranger, who 
had obtained possession of property once ancestral, but which by its 
sale to him has been separated from the estate, is bound, on his wishing 
to sell, to offer it first to the heirs of the original owner. : 

In this case we have not a stranger who has acquired Ly sale, 
but a co-heir who has acquired by partition. How can it be contended 
that he has any more right to overlook the claims of his co-heirs than 
astranger has? The original object of the custom isno doubt the 
desire of keeping family estate in the family, and in interpreting 
the law L must have regard to its origin and object. Property that 
has formed part of a family estate is. subject, if the possessor 
wishes to sell, to aright of pre-emption on the part of the members 
ofthe family. Whecher the possessor be a stranger who has acquired 
possession by sale or a member of the family who has acquired 
possession by partition, the principle of the rule, namely, the mainte-_ 
‘nance intact ofa family estate, equally requires that the other 
members of the family should have aright of repurchase, It is not 
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my duty to discuss the policy of the rule, but to. give it its reasonable 
and equitable interpretation.’ And as the parties to the suits are 
Burmans, there is no want of equity in binding them to’the observ- 
ance of a rule deduced from their own text-books. It is true that 
the doctrine, asset’ forth in the Dhammathats, only expressly men- 
tions the case of a stranger ; but I cannot force upon my mind such an 
illogical conclusion as to hold that a member of the family is.less 
bourd to regard’ the interests of his family in preserving the family 
estate than a stranger. : 

Under this view I must set aside the decree of the lower appellate 
Court and restore that of the Court of first instance, that the plaintiff 
‘(appellant) shall be allowed to purchase the property in question on 
payment of the purchase money, and that the sale to the first defend- 


_and (respondent) be set aside. Costs to follow the decision. 





Befove J.D. Sandford, Esq. 


Civil Appeal (1) NGA SHWE_ KU, (2) MI KYIN (ortetnat DeFenpawTs)—APPELLANTS 


No, 45; 


1877. 
September - 
“ I2, 


ey 


vw. NGA KWAY YWE (ortemat PLaintirF)—RESPONDENT. 
Right of redemption— Burden of proof—Buddhist law, 


When the plaintiff claimed a right of redeeming certain land and the defendant 
alleged a sale outright, the burden of proof was held to lie on the latter, 


I Am of opinion that, having regard to the general ‘custom of the 
country, namely, that an optionis ordinarily left with the original pro- 
prietor to repurchase the land, and to the fact that there is no evidence 
to support the factofsale, except alleged subsequent admissions of 
the parties, the Deputy. Commissioner was right in holding that the 
transaction was such as to allow a power of repurchase to the plaintiff. 

In support of what is said as to the custom of the country I refer 
to page 71 of the Manu Kyé Dhammathat, where it is laid down that 
where land is handed over in payment of a debt, an option of redemp- 
tion is left with the original proprietor. ; 

Under these circumstances! think that the defendant was bound to 
show that theland was sold outright. AndasI do not consider that 
the evidence was sufficient to establish the sale, I uphold the decree 
so far as it allows the plaintiff to redeem. 

_ But, as represented by Counsel in this Court, the defendant should 
be allowed to reap the standing crops; and the decree may contain 
a condition to that effect. ; 

The appeal will be dismissed with costs. 


— 


[SPECIAL COURT] 





Cruil Refavente Before F. D. Sandford, Esq, and C. ¥. Wilkinson, Esq. 


No.1, 
1897, 
May 

1 Be 


—— 


POUNMAH 7, POUNIAH. | - 
Hindu Law--Divorce, 


Divorce is not so absolutely forbidden by Hindu law as to shut out evidence of 
custom. -If the custom.of the caste allows divorce, the law does not forbid it among 


the lower castes. 
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_ The Civil Courts may entertain suits for divorce other than those provided for by 
the Indian Divorce Act where the divorce is sanctioned by law or custom having 
the force of law. : 


THE Judgment of the Court was delivered by— - : 
SANDFORD, J.—There were two questions referred to us in this 
case :— . 
(1) Whether dissolution of marriage by divorce is contemplated ~ 
by. Hindu law ? 
(2) Whether suits to enforce such a custom can be entertained 
by our Courts ? 

As to the first. question there is no doubt that strict Hindu law does 
not contemplate divorce at least at the suit of the wife as in the case 
which is the subject of this reference. “Marriage having taken place 
“it would seem,” writes:‘Sir Thomas Strange (Chapter II, section 3), 
“as if the right of divorce was in general by the Hindu law marital 
“only: not competent to the wife, unless by customin contradistinc- 
“tion to the Shaster.” He goes on to state, however, that there are 
castes of the lowest kind indeedin which divorce is obtainable on 
either side. pa 

AndI find a case in the Madras High Court Reports, Volume VI, 
page 40, Soobba Tevanv. Moothookoody, in which the District Judge” 
found that there had been a complete divorce, and the High Court 
recognized the agreement by the wife to pay compensation to the 
husband on leaving him in accordance with the customs of the castes: 
If separation had been an unlawful practice, the agreement would: 
probably not have been held binding. o 

And, further, I find a-case citedin a judgment of the Calcutta High 
Court, to be found at Volume_VI, Ben. L. R., p. 252, in whicha 
Bombay Court granted a divorce between a woman of. the barber 
‘caste and her husband, who was a manof dissolute life, it being shown 
that the custom of- that caste permitted a divorce for bad conduct of ~ 
one of the parties. 

And there is another case cited in the same judgment (Kaseeram 
Kriparam v. Umbaram Hurree Chund), in which a precept was 
issued by the Highor the Sudder Court of Bombay to-the Zilla Court 
actually pronouncing a divorce between Hindus on the complaint of 
the wife. i: 

I think then that we may answer the first question by saying that 
divorce is notso absolutely forbidden by Hindu law as to shut: out 
_ evidence of custom; and that if the custom of the caste allows divorce, 
the law does not forbid it among the lower castes. The burden of 
‘showing such custom would fall upon the plaintiff. 

The-second question opens up a more important enquiry, especially 
infthis province, where suits for divorce are of every-day occurrence, 
and where the practice has undoubtedly beento entertainthem. 

The determination of the question would turn upon the interpreta- 
tion of the words “suits of a civil nature” in section ,;1, Act VIII of 
1859, of which the Civil Courts are to take cognizance. 
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There is an important case bearing on the point, Full Bench de- 
cision of the Calcutta High Court, Aunjona Dast v. Prahlad Chandra 
Ghose (6 Beu.L. R., p. 243), in which it was held “that a suit fora 
“declaration that an alleged Hindu marriage is invalid is a suit of a 
“ civil nature and will lic in the ordinary Civil Courts.” : 


The judgment was delivered by Chief Justice Norman and is in the 
following words :— 

In this case Aunjona Dasi sues, as the mother and guardian cf her minor 
daughter Karpoora Dasi, the defendant, Prahlad Chandra Ghose, alleging that he 
(defendant) forcibly carried off Karpoora Dasi, who appears to be an infant of 
about five years of age, without her consent, to the house of one Tara Chand, and 
there went through a marriage ceremony with her. The suit is brought to declare 
this marriage invalid. : : 

The first Court made.a decree declaring the marriage invalid. . x 

On appeal, the Subordinate Judge, Baboo Kaylash Chandra Deb, on the 
authority of opinions expressed in Ramsavan Mitter v. Rakhal Das Dutt, held that 
a suit to declare a marriage invalid could not be entertained in the Civil Courts 
under Act VIII of 1859. From this decision there was a special appeal to the 
High Court, and the point on which the Judges differed wasthis: whether the 
Civil Courts of this country are competent to take cognizance ofa suit for. the declar- 
ation of the invalidity of a Hindu marriage, no question of property being involved 
in the case. The opinion of Mr. Justice Glover, which was in the negative, being 
that of the Senior Judge, prevailed. 

' Now the first section of Act VIII of 1859 enacts that the Civil Courts shall take 
cognizance of all suits of a civil nature, with the exception of suits of which their 
cognizance is barred by any Act of Parliament, or by any Regulation of the Codes. 
of Bengal, Madras, and Bombay respectively, or by any Act of the Governor- 
General of India in Council. 5 : 

And section 15 of the Act provides that no suit shall be open to ‘objection on 

’ ‘the ground that a merely declaratory decree or orderig sought thereby; and it 
‘shall be lawful for the Civil Courts to make binding declarations of right without 
* granting consequential relief.” i a 

The question now before us is, whether a suit praying to have it declared that 
a marriage is invalid, brought by one of the parties to that supposed marriage, is a. 
suit of a civil nature. d 

Regulation III of 1793 established Courts of Dewanny Adawlut as Courts of 
Jndicature for the trial of civil suits, andin order to see what. civil suits were, asthe 
term was understood inthis country at the time of passing of that Regulation and 
as it is understood in this country at the present time, it is necessary to refer to the 
8th section of that Regulaticn. ; . 

The Zilla Courts, which are the Courts of Dewanny Adawlut referred to by sec- 
tion 2, were by section 8 of the same Regulation empowered to take cognizance of 
all suits and complaints respecting the succession or right to real or personal pro« — 
perty, land, rents, revenues, debts, accounts, contracts, partnerships, marriage, 
caste, claims to damages for injuries, and generally of all suits and complaints of 
a civil nature in which the defendant may come within any Of the descriptions of 
persons mentioned in section 7, provided the landed or other real property to which 
the suit or complaint mayrelate shall be situated, or in all other cases the cause of 
action shall have arisen, or the defendant at the time when the suit may be com- 
menced, shall reside as a fixed inhabitant, within the limits of the zilla or city over 

which their jurisdiction may extend. : : 
Suits regarding marriage are therefore treated by section 8 of Regulation III of 
1793 as being civil suits, or at least suits of a civil nature. By section 15 of Regu- 
lation IV of 1793, a rule is laid down by which Judges are to form their decisions, - 
amongst other things, in suits regarding marriage and caste, and ail religious 
usages end institutions, namely, according’ to the Mahomedan law in the case of 
Mahomedans, and according to thé Hindu law in the case of Hindus. 
' Inthe Courts of the Bombay Presidency numerous cases will be found in Borras 
daile’s Reports of suits relating to marriage. In Kaseeram Kriparamv. Umbaram- 
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Hurree Chund (1), Hurree Chund complained that ‘ Kaseeram, his father-in-law, 
* neglected to send his wife Ichha with-her dower to his house.’ Kaseeram answered. 
and Ichha put in a petition, complaining of ill-usage, and alleging that that wasa 
- valid ground of divorce; and the Court was. of opinion that there were sufficient. 

rounds for a divorce between Hurree Chund and Ichha, anda precept to the Zilla 

Ourt was issued pronouncing one, j 

Again, in Kasee Dhvollubh v. Ruttun Babee (2) a divorce was granted to the plain: 
tiff, who was a woman of the barber caste, on account of her husband’s dissolute 
life and bad characte:, it bemmg shown that the custom of that caste permitted a.- 
divorce for bad ci nduct of one of the parties. - ; j us 
_ In Ardasur Cursetjee v. Perozeboye (3), which was a suit brought on the eccle- 
siastical side of the Supreme Court of Bombay for the restitution of conjugal rights, 
their Lordships of the Privy Council held: ‘That the Supreme Court of Bombay, 
‘on its ecclesiastical side, had no jurisdiction to entertain such a suit, as there 
* existed such a difference between the duties and oblizations of a matrimonial 
‘union among Parsees from that of Christians that the Court, if it made a decree, 
‘had no méans of enforcing it except according to the principles governing the 
* matrimonial law in Doctor’s Commons, which were, insuch case, incompatible with 
‘the laws and customs of the Parsees” . ee 

But in giving judgment Dr, Lushington said: ‘It may be that such laws and 
‘customs do not affurd what we should deem as between Christians an.adequate 
‘relief; but it must be recollected that the parties themselves contracted for the 
‘discharge of no other duties and obligations than such as for time out of mind 
‘ were incident to their own caste ; nor could they reasonably have expected more’ 
‘ extensive remedies, if aggrieved, than were customarily afforded by their own 
‘usages. Such remedies we conceive that the Supreme Courts on the civil side 
‘might administer at least remedies as nearly approaching to them as circum-: 
*stances would allow. 

There is also another case. Nundlall Bhugwan Das v. Tapeedas and Prubhoo 

' Das (4), in which the Sudder Court at Bombay héld ‘that a marriage contract to 
©be valid must both by the rules at caste and laws of the Shaster be made with 
‘consent of parents.on both sides.’ p : 

It is cleax, therefore, that suits relating to marriage have been ertertained by the 
Courts of the Bombay Presidency as suits cognizable by the ordinary Civil Courts, 

Suits relating to marriage.deal with'that which in the eye of the law must be 
treated as a'civil contract and with civil rights arising out ofthat contract. Suits 
for relicfagainst contracts procured by force or fraud are ordinarily cognizable by 
Civil Courts, 

In a suit declaring the invalidity of a marriage, the Court could grant consee 
quential relief. ' % 

It-might restrain the person alleging himself to have the rights of a husband 
from enforcing any claim to the custody or possession of the person ot the woman 
founded on the supposed marriage. : 

If such relief could be granted, it is not easy to sée why a declaratory decree. 
under section 15 might not be made. Such a declaration may be of the greatest 
importance to a girl circumstanced as the infant plaintiff is. Ifthe marriage is in 
fact no marriage, unless she can obtain a declaration froma Court of Justice that 
the marriage is null and void, unless she can obtain the protection which such a 
Court can give her, she may be obliged to live with the defendant in a state of cons 
cubinage, or at best she will be prevented from marrying any one else. The tights 
which'a decree in this suit may protect, with which the defendant may be restrained. 
from interfering, the preservation of the personal purity of the infant plaintiff, and 
her right and power to contract a valid marriage, are amongst the highest : rights. 
which a human being can possess ; and it would bea matter deeply to be lamented 
if the Court had no power to protect and defend them. J have, howeyer,no doubt. 
of the existence of that power. I think that a suit, such as the present, is a suit of 





~ G) 1 Borr. Rep. 387. | (3) 6 Moo. L:A., 248, 
_ (2) x Borr, Rep. 410, (4) x Borr, Rep, 14... 6 
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a civil nature which may be entertained in the Civil Courts of this country under 
the provisions of section x, Act VIII of 1895; and that_view seems. to: me- to-be 
Sanctioned by the opinion of the Lords of the Privy Council i in the'case I have 
referred to, 

I think that the Court must have jurisdiction in such suit to declare the mar- 
- viage void if procured by frcud or force, and celebrated without the consent of the 
necessary parties; or without the formalities necessary to render.it a binding mar- 
riage according to Hindu law. I must, therefore, pronounce that Mr. Justice 
Mitter’s judgment is correct, the decision of Mr. Justice Glover must be reversed, 
and the case remanded to the lower appellate Court for trial on the merits, aes 

Now this judgment, it is true, only decides that suits for a declara- 
- tion as tothe validity of a Hindu marriage are cognizable by the ‘Civil 
Courts, but the argument is that suits ‘relating to marriage generally 
are suits of a civil nature, and that marriage may, for the pulps: of 
the suit, be regarded as a civil contract. 

“We have also the high authority of the Privy Conic: ( Munshee ' 

Busloor Raheem v. Shumsoonissa’ Begum, S.W.R., Vol. VIII, p. 3, 

Privy Council) .that suits for the restitution’ of” conjugal rights are 

- cognizable by the Civil Courts; and if the Court can enquire into 

. the contract for the purpose of enforcing it, may they not do so for the 
purpose of relieving from the performance of it where the ei of 
one party has entitled the other to such relief ? 

In the case of Ardaseer Cursetjee v. Perozebove (6 Moo. I. A. 390) 
it was decided that suits for restitution of conjugal rights between Par- 
sees did not lie on the ecclesiastical side of the Presidency ecu. and 
Dr. Lushington in delivering judgment says :— ; 

- “ The Civil Courts in India can bend their administration of justice to the laws 

of the various suitors who seek. their aid. They can administer Mahomedan law’ 

to Mahomedans, Hindu laws to Hindus, but the Ecclesiastical law has no. such 
' flexibility . * *.  * But we should much regret if there were: no Court and no- 
law whereby a remedy could be administered to the evils which must be incidental 
to married life amongst them ( (Parsees), We do not pretend to know what may be 
the duties and obligations attending upon the matrimonial union between the 
Parsees, nor what remedies may exist for the violatiun of them ; but we conceive 
that there. must be some laws or some customs having the effect of laws which 
apply to the married state of persons of this description * *  * Such reme- 
dies (the remedies afforded by their own usages) we conceive that the Supreme 
Gourt om the ervil side might administer, or. at least remedies as nearly approach= 
ing to them as circumstances would allow,” 

"Tl think that this opinion coming from so high an authority, although 
indeed it was’ expressed in regard to a suit for restitution of conjugal 
rights, will justify us in ruling that the Civil Courts need ‘not refrain 
from entertaining suits for divorce on the ground that such suits can . 
'-gnly be heard in a‘Court which has been invested with matrimonial 
‘jurisdiction. 1 therefore in reply to the second question in the’ refer- 
ence: hold that the Civil Courts may entertain suits for divorce other 
than those provided for by the Indian Divorce Act, where’ the. divorce 
is sanctioned by law or custom having the force of law. rats 

WIixinson; J. —I concur'in the judgment of my learned’: colleague. 
‘AS he has reviewed the authorities so fully and discussed the two points 
that were before us for our decision so exhaustively, it’ is unnecessa 
for me to give'a judgment a at jengtn or to add further feta that I adopt 
his reasoning throughout. 
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o Before F. fardine, Esq. 
MAUNG MYAT MIN (Perirrongr) v. MAUNG WAIK (RESPONDENT), 
Negligent and wrongful payment of money by a Fudge—Cause of action not 

ae pie ins je phe sl FA x vit oF 1850, sie ~ 

A Judge knowingly pronouncing illegal orders in a civil suit is responsible to 
the State only, and cannot be sued Ly parties affected by his orders so long as he 
keeps within his jurisdiction ; though he may in certain cases, and by a particular 
procedure, be held criminally responsible. } 

_- THIS case has very properly been made the subject of reference 
under séction 29 of the Courts Act. The reference has not been 
argued by Counsel, but the facts to which the law has to be applied 
are simple enough. ae 

' The plaintiff had sued one Po Min for Rs, 150, and, after hearing, 
the suit was dismissed by the Court of the Extra Assistant Commis- 
sioner. He afterwards appealed, and his claim was decreed by the 
appellate Court. ‘ ‘ 

Before any order was issued by the appellate Court one Maung. 
Taik, who was not a party to that suit, applied for execution of a 
decree against one Maung Taik, a broker, who also was not a party.. 
In that proceeding Rs. 150 were attached as a debt due by Po Min 
to Maung Taik, the broker, and paid over by the Court to Maung Taik,. 
the trader. The -present plaintiff entreated the Court to defer the 
payment until the result of his appeal should be known. The Extra. 
Assistant Commissioner is sued because he did not comply with this 
prayer. The suit against the Judge was successful, and the appeal. 
made by the Judge was dismissed. 

The only material averment in the plaint brought against the Judge 
is that he “ if not deliberately, yet negligently and. wrongfully, paid 
“away the said sum of Rs.150 to trader Maung Taik, who had noclaim 
“ whatsoever to the money, which_in point of fact, law, and equity 
“belonged to the plaintiff.” - ie 

_» This plaint disclosed no cause of action and ought not to have been 
accepted. When plaintiff entreated that the Rs. 150 should be paid. 
over to hin or detained pending the appeal, he had no docus standz. 


There was a judicial decree in force denying the validity of his origi-. 
nal claim. ‘To the judicial decree and not to the discredited state-. 


ments of a disappointed suitor, the Judge was bound to look, 

The plaintiff, moreover, was not a party to the proceedings of Maung 
‘Taik in.execution of decree and had no J/ocus standi in that matter. 
The Judge was bound to treat him accordingly and to pass order in 


the execution matter quite irrespective, of plaintiff’s entreaty. The. 


plaintiff therefore was not injured by the act of the Judge, and on this 
ground it must be held that he had no cause of action. The suit 
ought to have been dismissed on this ground without inquiry as to the 


good faith or negligence of the Judge. The negligence, if any, had no. 


‘consequence in which the plaintiff was concerned. 


: ‘There is no suggestion in the plaint that the Judge acted without 
jurisdiction. Act XVIII of 1850 therefore constituted an express: 
‘bar to the suit... It enacts that no Judge shallbe liable to be sued in - 


~iny ‘Civil.Court for any act done or ordered to be done by. him in the 
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discharge of his official. duty, whether or not within the limits of his 
jurisdiction, provided that he at the time in good. faith’ believed 
himself.to have jurisdiction to do or order the act complained of. ‘The 


' case R. Ragunada Rauv. Nathamuni Thathamayyangar (6 Mad, 


p: 423) shows that wuere a Magistrate or Judge acts wholly without © 
jurisdiction, the grossness of the blunder will be considered in forming 
an opinion as:to his good faith: and the same test is applied ‘in. 
Tavraknath v. Collector of Hooghly (4 B.L.R., p. 37, A. C.J), ‘both. 
the suits having reference to orders about supposed nuisances, These 
cases ate, however, not relevant to the present suit, but the ruling of 
the Bombay High Court in the argued case of Pralhad v. A.C. Watt 
{10 Bom. R,, p..346) is distinctly in point. The plaint there set forth 


‘that the. Assistant Judge “knowingly and maliciously issued illegal. 


orders.’ ‘The Court in the. following words held that the plaint | 
disclosed no cause of action: ‘If the order had been one beyond his 
“jurisdiction, it would still have been recessary to aver’ that. there. 
“was no reasonable and probable cause for the Assistant: Judge’s. 


- “supposing after due inquiry that he had jurisdiction ‘to issue the 


“order, (Act XVIII of 1850); but, whether he had reasonable and ° 
“probable cause or not, cannct be a material question where, by 
“the absence of any allegation to the contrary, it is admitted that 
“he had jurisdiction, and, in the exercise of it, did the act complained — 
“of’' The Judges went on to say that a Judge knowingly pronounc- 
ing illegal orders is responsible to the State only, and cannot be 
sued so long as he keeps within his jurisdiction, though he may in: 
certain cases and by a particular precedure Le held criminally’ re- 


_ sponsible. They pointed out that a- contrary system would produce 


great inconvenience by allowing “every losing party of whom there 


~ must be one in every suit, bringing an action against the Judge, 


“ and of the Judge in his turn, if unsuccessful, suing the other Judge 
who had pronounced against him.” S 
The result-of my finding is that the two questions referred must for 
the purposes of this case be answered in the negative, and the lower 


Court in disposing of the case, by throwing out the claim, ought to. 


-order the plaintiff to pay costs throughout, as there was no cause of 


action. 
Before F. Fardine, Esg. 
_ +. QUEEN-EMPRESS v. NGA PAN HLA anD oTHERS, © 
Contract Act—Civil. and Criminal Courts—-Thief, innocent purchaser and . real 


-  owner— Views of the Léegislature—Cattle-stealing in India— Precautions. taken 
_ » by people before purchasing cattle. — 2 a 


. "The law does nct vary with the tribunal: the Criminal Courts are as much bound. 


t@.act upon it.as the Civil Courts; .and the real owner of stolen property, when. | 
recovered, ‘is €ntitled to get it back at the earliest opportunity without gomg-to a’ 
Civil Court. Re : sa aa shal at Ae aa = 


THE ptivciple stated in illustration (@) to section 108 of the Indian. . 


Contract Act, IX- of 1872, applies to orders of Criminal as well. as. 


 Givil Courts, ‘Where a Crinfnal Court is satisfied -that. ‘the property: 


produced before it-has beén stolen. from:€, it must,. sinder section 4a: 
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of Act X of 1872, restore the property to C, because he is the real 
owner. It cannot return it to an innocent purchaser, because, as the 
‘thief could confer no title, the purchaser has no right against the real 
‘owner. ‘ 
The ruling of the Judicial Commissioner, British Burma, on the point 
is as follows :— ~ oe 
In the case of the Empress v. Pan Hla and others some stolen’ 
Cattle were produced before the Court. The Deputy Commissioner 
‘of Bassein found that the offence of theft had been committed as 
regards the cattle. Under section 418 of Act X of 1872 he had juris- 
‘diction at the conclusion of the trial ‘to make such order as appears 
_right for the disposal of the property.’ The facts, as found by the 
Deputy Commissioner, are the same as in the illustration (a) to section 
108 of the Contract Act, IX of 1872, which is ‘A buys from B in good 
faith a cow which B had stolen from C. The property in the cow 
is not transferred to A.” —-The Deputy Commissioner handed over 
the cattle to the innocent purchaser, and is of opinion that this order 
was right and that the true owner should be left to a second proceed-. 
ing, namely, suit in a Civil Court for the recovery of his property. 
This opinion is wrong on ‘principlé. It cannot be right to hand 
‘over to a person who has no property in them those goods which _ 
belong to another. It cannot be right in such a state of facts to 
impose on the real owner the burden of bringing a suit against a person 
.who has no ownership. The illustration above quoted is a clear 
‘declaration of what’ the Legislature considers to be right: and the... 
‘Magistrate as much as a Civil Court is bound to follow the views of . 
“the Legislature in any given instance. es 
The whole subject was fully considered by the Legislature when 
the Contcact Act was passed (see page 538, Supplement to Gazette 
-.of India, May 4th, 1872). The Commissioners in England had 
advised that the draft Bill should be altered in favour of the bond fide 
purchaser. They were answered by Sir F. Stephen by the following 
among other arguments in which the Legislature concurred: “A 
: “ person who has been robbed by force or fraud suffers a greater injury 
““‘than a person who has been over-reached in a bargain. To give 
“thieves the legal power of effecting a change in property against the 
“will of the true owner, recognizes and favours crime. The proposed 
“change would favour receivers of stolen goods. Ifthe dond fides of 
“the purchaser is to be the test of the validity of the transfer, it will 
“become necessary to decide as a fact, in each particular case, whether 
“the purchaser acted in good faith or not. This inquiry is more 
. “difficult than an inquiry as to the real owner. The universal practice 
“ of India is that the loss in case of theft should fall on purchaser.” 
Another cogent reason applicable to Burma as well as to India is 
also ‘set forth. I will quote the passage in full:—“The proposed 
_ “enactment would remove one of the greatest of the existing motives 
“for the detection of crime. If a man who had lost bis propérty by 
-“@ theft was: not fo recover it, unless he could prove bad faith on the 
sate part of the purchaser, he would not care to prosecute the thief. In 
.““many parts of India cattle are thé most important kind of property, 
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and cattle-stealing is the commonest of offences. As matters now 
“stand, cattle are systematically tracked for hundreds of miles, and for 


as weeks or months together. When discovered the owner retakes 
“them. So well is this system established that there are persons who: 


“make it their profession to track:stolen cattle, and that buyers take: 
“security from sellers to indemnify them if the cattle should bave to be 
“given up to their true owners. This constitutes a considerable 
oe against cattle-thefts but the whole system would come to an 


“end if the owner could not recover his cattle without proving bad faith 
“in the purchaser.”’ 


The same objections occur to a great degree to forcing the true - 


- owner, .after. all his expenses in tracking and prosecuting, to go to a. 
. Civil Court before he can get back his own property. 


The law does not vary with the tribunal: the Criminal Courts are. 


as much bound to. act upon it as the Civil Courts ; and the real owner - 


. is entitled to get back his property at the earliest opportunity. 
Under section 419 of Act X of 1872 I now nee a the: property 


. he handed over to the real owner. 


Before F. Fardine, Esq, 


ali Wertetett _ QUEEN-EMPRESS v. NGA TU anp oruers. __ 
1378 “ Warrant of arvest—Search warrant—Magistrate and oe alamamer ed of the 
September - subject—The spirit of the Criminal Law, 
. 28 _. The Gambling Act, III cf 1867, must.be strictly construed, and a awiauats. : 


i the police to determine whether it shall be executed. 

THE warrant was a warrant for the arrest of a certain person. 
for a criminal offence and, of course, no Magistrate can issue such a 
warrant unless he believes that the offence has occurred. The form 
is prescribed by section 159 of Act X of 1872. The Magistrate. 
cannot depart from that form, and the police officer cannot delay 
execution of the command. As he may be punished for negligence,, 
so section 23 of Act V of 1861 makes it the policeman’s duty promptly 
to obey and execute all orders and warrants lawfully: issued to him. 


by any competent‘authority, The Magistrate cannot insert into a. 


warrant for the arrest of a criminal that he is not to be arrested until 
a certain day, nor can he give oral directions to that effect. The 
péliceman may .not.take on himself to consider whether it is advis- 
able to delay obedience. 
With regard to warrants to search houses, walled enclosures, rooms: 
or places. used as. common gaming-houses issued under section 5 of 
. Act III of 1867, the Magistrate cannot issue such a warrant with the 
vague intention. that it shall not be executed unless. some event 
happen in the future. He may not sign his warrant and hand it over to: 
..a policeman, ‘leaving it to the discretion of the policeman whether he 
_ will execute it or not. He can only issue warrant when, on credible 


2 


information and after such inquiry as he may think necessary, he has. 


-.reason to believe that the house i is a common gaming-house. He may 


cannot issue a warrant of search under section .5, leaving it to the discreticn ee 
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‘have reason to believe this, say, in January, but if he goes away for a 
month and makes no further inquiry, he cannot be said to have any 
reason to believe it in March. The tenants..of the house may have 
changed in the interval, or the gaming may have been given up. To 
leave the matter to the discretion of the constable is to turn the 
constable into a Magistrate, which certainly was not the intention of 
the statute: as it is clear that the police are not to act until, firstly, 
the Magistrate has satisfied himself.on the facts, and, secondly, 
deputed his powers so acquired to the policeman. This Gambling Act 
must be construed strictly because it interferes with the liberty of 
the subject (Bows v. Fenwick, 9 L.R.C.P. 339, per Lord Coleridge), 
and because it changes the burden of proof in a criminal case (Per 
Byles, J., in Clarke v. Crowder, 4 L.R.C.P. 643). The public are 
entitled to look to the Magistrate for protection against the improper 
use of such extraordinary powers as section 5 confers of entering 
people’s houses by night or day to search for gaming instruments, 
especially as the proof of the search having been made on the informa- 
tion and in the manner provided throws the burden of proving 
innocence on the accused. To transfer such enormous powers to 
the police is contrary to the whole spirit of our criminal law and 
procedure, and fraught with the most dangerous consequences, and 
especially where. the informers have a pecuniary interest in getting 
men convicted, as the informers are often rewarded with a portion of 
the fine. 





Before F. Fardine, Esq. 
QUEEN-EMPRESS v, MI LAN. _ Criminal Revision 
Criminal Procedure. Code—Act XXXVI of 1858—~Lunacy—Wandering lunatics No. 208; 
and criminal lunatics—Duty of Magistrates—Illegal confinement—Safeguards 1878. 
against designing people, ay November 
A Magistrate cannot consign a lunatic to an asylum or a jail on his own mere eee 
unprofessional opinion. -He must have before him the deliberate statements of a > 
. Medical Officer reduced into writing. 
FROM inquiries'made at my late visitation of the prison at Henzada 
this woman’s case came under my notice. The record shows that 
she .was brought before the Deputy Commissioner of Henzada on 
the r1th July last on a charge of theft and was reported by the police 
to be idiotic. 
The Deputy Commissioner issued the following warrant on the 
same day :— 
“TO THE JAILOR OF HENZADA. 
“Whereas Mi Lan of Shweku quarter (Henzada) is charged 
under section 4 of Act XXXVI of 1858, and has been committed to 
take her trial, after she is perfectly cured and certified by the 
Medical Officer to that effect at Henzada, you are hereby required to 
receive the said Mi Lan into your custody to produce her before 
the said Court when so required.” 
_, HENZADA: | J. K. MACRAE, 
The 11th Fuly 1878. } ce Deputy Commissioner. 
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On the 28th September the Superintendent of the ‘Prison wrote | 
a letter to. the Deputy Commissioner saying that the woman was in 
a fit state to undergo her trial. 


On-the 2qth October she ‘was tried by the Assistant Commissioner. __ 


in charge, and acquitted on the ground that she was of unsound 
mind at the time she committed the act charged. Mr. Weidemann 
reported the.result to the local Government as required by law.. 

“If the Magistrate who issued the warrant. considered, as he evi-: 
dently did, that. the charge of theft should be inquired into, he should 
have proceeded under the Criminal Procedure Code and not under 
Act XXXVI of 1858. Under the last named Act the Magistrate’s 
jurisdiction is generally confined to two classes of lunatics; namely, 
* persons found wandering at large within his district who are deemed 
to be lunatics, and’ all persons believed to be dangerous -by reason 
of lunacy.” The Magistrate may also interfere on inforniation of a 
lunatic not being-properly cared for, or being under cruel treatment 
or néglect. Under all these circumstances there is good.reason for 
eiiabling the Magistrate to interfere; but when none of these enier- 
gencies exist, the jurisdiction lies with the Civil Court. ae 
_* But even when the Magistrate has a jurisdiction over non-criminal 
lunatics, he cannot exercise it as he has done in the present case, ° 
Hc is bound, with the assistauce of a Medical Officer, to exarine the — 
- supposed lunatic; he cannot confine him unless-and until a Medical 
Officer has signed a certificate stating that he has personally examined 
the man, and that he believes him not only to be of unsound mind, 
“put also that he should be kept under care and treatment, and the 
Medical Officer must also write down the reasons for this opinion. 
This certificate does not relieve the Magistrate from responsibility : 
he has next to be “satisfied on personal examination or other proof 
“that such person is a lunatic and a proper person to be detained under 
“ care and treatment.” When he has.:in this manner come to that 
opinion, hé may commit the lunatic to alunatic asylum or to the care of 
a friend or relative if he think fit. The Magistrate may not commit a 
non«criminal lunatic to a jail for obvious reasons. ° 5 ge 


In the present case the Magistrate’s duty was defined in the clearest 
language by section 423 of the Criminal Procedure Code. If. he 
believed the woman incapable. of making a defence, he was not 
competent on his own mere opinion to shut her up for an indefinite time 
ina jail. The law says: “Such Magistrate shall institute an inquiry 

' “tg ascertain the fact of such unsoundness of mind, and shall cause 
“the accused person to be examined by the Civil Surgeon. of the 
district, or some other Medical Officer, and thereupon shall examine 
such Civil Surgeon or other Medical Officer as.a witness, and shall 
reduce the examination into writing.’ These careful and plain 


provisions were not regarded by the Magistrate, He stayed proceed-. 


ings,: but instead of reporting the matter to the local Government 
under whose protection the woman should have come, he committed 
her to the prison and thts deprived her of the usual medical treat< 
. meént and the'special protection provided by the law. *- 
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' She has thus been kept in illegal confinement for more than three 
months. 

It is not right that the personal liberty of the very people who are 
least able to take care of themselves should be endangered without 
any certain means of enforcing the law in their favour: and_ there 
are some safeguards which ought to be efficacious. The Jailor or 
Superintendent of a prison who ‘has doubts about the legality of a 
warrant can inquire of the Deputy Commissioner or Commissioner 
sitting asa High Court. In the present case the Jailor has under- 
taken a responsibility which did not belong to that department, in 
the absence of an order passed after consideration of the case by the 
Chief Commissioner. > . 

A case like the present has a general importance. The law refuses 
to allow a Magistrate to consign a lunaticto an asylum or a jail on 
his own mere unprofessional opinion. He must have before him the 
deliberate statements of a Medical Officer. Even then he has to form 
his own judicial opinion on the question of lunacy: and if he commits, 
the lunatic comes at once into a custody superintended by the Chief 
Commissioner. <A long experience hasshow8 that if these safeguards 
are lost sight of, designing or careless people will use the Court’s 
process against the alleged lunatic for nefarious purposes. In the case 
of females the hardship and danger are more to be feared than in the 
“case of men. 
; For these reasons, while returning the proceedings, the Court will 

certify a copy of this judgment to the Inspector-General of Prisons. 





Before R. F. Crosthwatte, Esq. 


QUEEN-EMPRESS v, LU MAUNG.. Criminal Revision 
Rashness or negligence-—s. 304A of the Indian Penal Code—Death caused by "No. 3t 6. 
vashness or negligence in the doing of an act—Murder—Culpable homicide not | —- 1879. 
amounting to murder—Homicide by misadventure, Fuly 


T4. 


When a person deliberately throws a stone at another with the intention of 
killing him and causing him hurt, the act is an offence of itself, and rashness and 
negligence are in no way constituents of the offence ; and the accused, if liable to 
‘be punished for causing the death of the deceased, should have been committed 
for trial to the Court of Sessions on a charge of culpable homicide. 

' THE Extra Assistant Commissioner found that in the course of a 
‘quarrel the accused picked up a piece of brick and threw it at 
‘deceased, hitting: him on the abdomen. The blow ruptured the peri- 
toneum and caused the deceased’s death. He sentenced the accused 
under section 304A to receive ten stripes. The Magistrate has 
quite misunderstood the provisions of section 304A. ‘That section is 
intended to provide for cases where death is caused by rashness or 
_ negligence in the doing of an act, and where the person doing the act 

is culpable in so far as it relates to the causing of death only by reason 

of his rashness or negligence. Thus a person who drives furiously 

through a cr wd in order to catch a train must know that he will by 

such act be likely to cause death, and if he tuns over any one and 
_ kills him, he would be guilty of culpable hotnicide, while a petson who 
“drives quietly through’a.town, but so -négligéntly as to. run. over. an 
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kill another, might be found guilty under section 304A. So again in 
acase where a person drives rashly and furiously on a road where 
few people are in the‘habit of travelling, and by so doing kills another, 
he might not know that his act was so imminently dangerous that it 
must in all probability cause death or such bodily injury as would be 
. likely to cause death. The act by which he causéd death would not 
amount therefore to murder, but if he knew that by driving furiously 
along that road he would be likely to cause death, he would be guilty 
‘of culpable homicide ; again, if from the circumstances of the case. no. 
such knowledge on his part could be presumed, he. would still be 
guilty of having caused death by his rash or negligent act, and he 
would be punishable under section 304A. The provisions then of 
that section are intended to meet the case of where a person, while 
doing or attempting to do another act, causes the death of another by 
his rashness or. carelessness. Thus, to take the example commonly 
given, if a workman throw stones or rubbish, etc., from a house and 
thereby kill a person passing underneath it, it is murder, culpable 
homicide not amounting to murder, causing death by rash or negli- 
gent act, or homicide by misadventure, according to the degree of 
precaution taken by him that no person should be injured by them 
and of the necessity of such precaution. If he did it withcut previ- 
ously warning the persons beneath and at a time when it was likely 
that any persons were passing, it would be culpable homicide not | 
amounting to murder. If it was extremely improbable. that any one 
would be passing, it might be causing death by a rash or negligent 
act. If, again, he threw the stone, etc., down in a retired place where 
no persons were in.the habit of passing, and where there was no 
probability of their passing, it would be misadventure merely. But 
when a person deliberately throws a stone at another with the inten- 
tion of killing him, and causing him hurt, that is an offence of itself, 
and rashness and negligence are in no way constituents of that . 
offence. So in the examples of furious driving I have given above, 
the causing death by driving furiously and recklessly, through a crowd 
isan offence, not on account of any rashness or negligence in the 
doihg of it, but because the offender knew that he was likely by such 
act to cause death. In the case now before me the accused must 
have known that throwing a stone or brick at such close quarters was 
an act that was imminently dangerous, and that he was likely by. such 
act to cause death: and he was therefore guilty of culpable homicide, 
unless the stone was so, small and the chance of its causing death: so 
“remote as to preclude the presumption of the knowledge on the part 
of the accused that he was likely by throwing the stone to cause 
death. If liable to be punished for causing the death of the deceased, 
he could only be convicted of culpable- homicide, for death in that 
case must be held to have been caused by his deliberately striking 
‘the deceased with a. stone. Rashness or negligence were. not ingre- 
dients of the act done by him at all, no more than they are of. the act 
of a man who deliberately fires a loaded gun into a crowd of people. 
If he was not guilty of-culpable homicide, then he may have been 
guilty of voluntarily causing hurt. The conviction under section 304A 
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is quite erroneous, and the Magistrate should have committed the 
accused for trial to the Court of Sessions. The offender in the case 
was a lad of twelve years of age, and I think he has been sufficiently 
punished. by the sentence passed upon him, and which he has under- 
gone. It will therefore be unnecessary in the interests of justice for 
me to interfere, and the record may be returned with these remarks. 





Before R. F. Crosthwatte, Esq. 
QUEEN-EMPRESS v. NGA THA Ku:* 

Doing an act which ts in ctself lawful, in a rash or negligent manner— Throwing 
stones at a wedding-house~—Rashness and negligence contradistinguished from 
reckless indifference. ‘ 

In otder to convict a person under section 336 of the Indian Penal Code 
the ‘prosecution must prove rashness or negligence on the part of the accused, 
- and also that by such rashness or negligence human life or the personal safety of 
others was actually endangered. Also that the mere throwing of stones on the 
roof of a person’s house does not necessarily amount to a criminal offence, unless 
= oer rashly or negligently so as to endanger human life or the personal safety 

oi others, 5 

THE evidence only goes to show that the accused threw a stone or 
stones on to the roof of the complainant’s house. What sort of stone 
it was and whether any damage was caused or was likely to be caused 
by it there is nothing to show. The accused has been convicted 

. under section 336 and in default to undergo one month’s simple im- 
prisoriment, ‘Ihe provisions of section 336 are intended to meet 
cases where acts which are in themselves lawful are done so rashly 
or negligently as to endanger human life or the personal safety of 
. others. To throw stones on the top of a house ata wedding is not 
to do an act rashly or negligently. The act may have been in itself 
a dangerous one, but the person committing the act may very well 
have thrown the stones with great care and skill and without any 
rashness or negligence. The Magistrate seems to have taken for 
granted that the accused threw the stones rashly or negligently. To 
throw stones at a person would be an assault, and so to throw stones 
at a person’s house in such a way as to cause that person to appre- 
hend that a stone would hit him might amount to an assault. “But 
merely to throw stones on to the roof of a person’s house would not 
necessarily amount to a criminal offence. There is no evidence that 
the-stones were of a large size or were likely to cause danger to any 
one. They might merely have fallen on the house and rolled off, 
causing annoyance, but no danger or injury. In order to convict a 
person under section. 336 the prosecution must prove rashness or 
negligence on the part of the accused, and also that by such rashness 
or negligence human life or the personal safety of others was actually 
endangered.- In.the case before me there is not the slightest 
‘ attempt to prove either of these necessary constituents of the offence : 
as I. have already pointed out, deliberately throwing a-stone on to the 

‘ roof of a house is not an act into which the élements of rashness or 

- hegligence can enter. The person throwing the stone would be held 
to intend-or to cause voluntarily all those consequences of his -act 





_ * Dissented from in Queen-Empress v.. Myat Thin, P.J.L.B. 426, - 


Criminal Revision 
No. 74, 
1879, 
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which he knew at the time, or had. reason to believe, would be likely 
to result from it. y aos 
Thus, if he threw a large stone on the roof of a house and the stone 
-rolled down into a verandah where a number of people were. sitting, 
and whom accused knew would be likely to be sitting there, and 
caused hurt to one of them, the accused would be guilty of voluntarily 
causing hurt, for he knew when he threw the stone that he was likely 
thereby to cause hurt. Here there would be no rashness or negli- 
gence, though there would be. a reckless indifference as to the conse« 
quences which the offender knew. would ‘be likely to result from the 
aet, and which state of mind the law considers equivalent to a deli- 
berate intent. So whena man throws a large stone from a house 
into a crowd of people whom he sees standing below and strikes a 
person, he does not do a rash or negligent act in the eye of the law, 
but he is held to cause voluntarily the hurt which he knew that by so 
throwing the stone he was likely. to cause. I must set aside the 
conviction and sentence and direct that the fine, if paid, be refunded. 


Before R. F. Crosthwaite, Esq, 


‘Criminal Revision ~ - QUEEN-EMPRESS ». NGA SHWE U anp 14 OTHERS, 
Mes 2 Section 3 of Act XIII of 1877—ss. 188 and 187 of the Indian Penal Code, 
0, 


Section 188 of the Indian Penal Code does not embrace cases of disobédience 
of. orders. issued under-the Embankment Act, and that the Embankment Act 
provides no penalty for refusal of labours : 


May 
106 





I CALLED for this case ona perusal of the monthly statement of 
offences, The accused were convicted under section 188, Indian Penal 
Code, of disobeyiny the order of a public servant and were sentenced 
to pay a fire of two rupees each. The order disobeyed was an order 
requiring them to execute a work in connection with an embankment 
purporting to have been issued under section 3, Act XIII of 1877, the 
Embankment Act, - 

The facts necessary to show that the accused were bound to give ~ 
their labour under that section were not proved at the trial, and I have 
had to make several enquiries, andthe disposal of the case has been 
consequently delayed. Ihave also heard the Government Advocate 

‘in support of th+ conviction, as the due enforcement of the compulsory 
labour law. contained in the Embankment Act is most important to the 
public. I am of opinion that the convictions are illegal. Section’ 3 of 
the Act provides as follows: .‘‘ Whenever the embankment officer has 
“reason to bclieve that unless some work is quickly executed in con- 
“nection with an embankment, loss of life or extensive damage to pro- 
‘perty will en-ue, and that the labourers or materials required for the 
“execution of sich work cannot be obtained in the ordinary course in 
“time to enable him to execute such work with.the expedition neces- 
“sary in order to avert such loss or damage, he may, by order under 
“ his hand, direct that the provisions of this Act shall be put into oper- 
‘Cation for the execution of such work ; and thereupon (a) every able- 
«bodied person who resides in the neighbourhood of such embankment, 
“and whose name appears in the list hereinafter mentioned, shall, if 
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“* required to-do so by such officer or by any person authorized by him. 
“in this behalf, be bound to assist in the execution of such work by: 
“labouring thereon, as.such officer, or any person authorized by him: 
“in this behalf, may direct.” a 

Before, then, anyone can be required to labour under clause {a), the. 
embankment officer must direct, by order under his hand, that the: 
provisions of the Act shall be put into operation for the execution of 
the work which is described in the preceding paragraph. In this case: 
I find that it has never been proved that any such order was issued.. - 

In answer, to my inquiries the Deputy Commissioner has sent me- 

- copies of two letters signed by the embankment officer informing him 
that the Embankment Act has been put in force in the Ngawoon 
embankment and on the Irrawaddy ; neither of these letters fulfil the- 
requirement of the Act, for they are not orders, neither do they specify: 
any particular work for the execution of which the operations of the 
Act were put in force. 

But even supposing that everything had been done that ought to- 
have been dene by the embankment officer, still the conviction is. 
illegal. The Act provides no penalty for refusing to labour, and it is. 
plain that such refusal cannot render a person liable to punishment. 
under section 188, Indian Penal Code, for the section only meets the 
cases of disobedience of orders of a particular class, namely, those: 
directing a person to abstain from a certain act or to take certain 
order with certain property in his possession or.under his management,. 
_and the order in question cannot fall under either of these classes. 
It has been suggested that the accused might have been convicted 
under secton 187 of the Penal Code for omitting to assist a public: 
servant when bound by law to give assistance. I was at first dis~ 
posed to. hold that the section would not meet this case, but it is un- 
necessary to decide whether it does or not. I may, however, observe- 

- that the Act requires the person called out to assist in the execution 
of.the work, and if the execution of the work is the public duty of 
the embankment officer, then such person is bcund to assist the em- 

 bankment officer in the discharge of his public duty. The Act defines: 
embankment officer, and declares some of his duties and powers, and 
among these the duty of repairing an embankment is not mentioned.. 
Evidence should have been taken to show that it was his duty. It 
also appears in this case that what the accused were punished for was. 
not altogether omitting to give assistance, but coming late to work.. 
I do not think that this was necessarily an omission to give assistance.. 
In cases*where the~danger is imminent and the embankment officer’ 
directs immediate opérations, a neglect to attend at once may be an 
omission to assist within the meaning of the section. It is not shown. 
that the embankment officer issued any directions of the kind in this 
case, and therefore it can hard!y be said that the accused were bound 
to give their assistance at any precise time. Pa eee : 

The convictions then are altogether bad, but as the atcused sere 


-only fined Rs.-2 each and have not asked this Court to interfere, Ido’ 
“not think that it is necessary or expedient to order a refund of the- 
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fines. It would probably not be worth while for the persons fined to 
obtain the refund if I ordered it. If there are any more prosecutions 
for refusing to labour on these embankments, the Magistrate of the 
district should either try the accused himself or direct one of his 
senior assistants to try them. Compulsory labour is an infringement 
. of liberty which is only justifiable on the ground of urgent necessity; . 
and it is most important that the District Magistrate should narrowly 
watch the working of the compulsory labour law and make it as little 
irksome and oppressive to the people as possible. 





Before R. F. Crosthwaite, Esq. 


“Criminal Revision QUEEN-EMPRESS v. PAUNG THA RI. 

. No, 12 : : ; 

1880.” Perversion of the criminal law through ignorance—~Selling fish on or neara 
May. public road— Mistaken seal. : 
api Selling fish on or near a public road is not a public nuisance: there must be evi- 


dence to show that annoyance had been caused to the public or to the’ people in 
general dwelling in the neighbourhood, or tv persons who had to use the road, 
THE Sessions Judge has very rightly sent up this case as it is one 
in which the Subordinate, Magistrate has been ignorantly pervert- 
ing the criminal law and using it as a means of forcing the people | 
within his jurisdiction to sell their goods in a Government bazaar. 
There is no evidence that the accused caused any annoyance to the 
public’ or to the people in general who dwelt or occupied property in 
the vicinity, or who had occasion’ to pass along the public road on’ 
which he exposed fish for sale, and the Judge has rightly held that it 
must not be assumed, as the Magistrate of the district suggests, that 
‘annoyance was caused. Infact, the yery reverse of this may have 
been the case and the people may have preferred to buy their fish in 
the road to purchasing itin the Government bazaar. The conviction 
therefore for committing a public nuisance is undoubtedly bad. I fear 
it is true, as stated by the Magistrate of the district, that the Myodk 
has, with a view to filling the Government bazaar, been fining people 
for selling their goods outside the bazaar. I can scarcely condemn 
such a perversion of the criminal law too strongly, and I regret to see 
that the Magistrate of the district has recommended that the convic- 
tion should be allowed to stand. To use the criminal law in this way 
to make a Government bazaar pay, not only oppresses the people, but 
brings the law into disrepute, removes the stigma of disgrace which: 
should attach to those who are convicted of criminal offences, and 
enlists the sympathies of the people on the side of the offenders and 
against the law. I am_,willing to make allowances for ignorance and 
mistaken zeal on the part of. the Subordinate Magistrate, Myat Tha . 
Dun, but the Judge should admonish him to be more carefyl to 
administer justice, and. hereafter, if -such cases are again brought 
before me, # shall be compelled to take very sericus notice of the con+ 
duct of the convicting Magistrate. I quash the conviction and ‘set 
aside the sentence, and direct that the fine, if paid, -be refunded, and. 


that the refund, when made, be duly notified to this Court. 
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{SPECIAL COURT.] 
Before C. ¥. Wilkinson, Esg., and R. $. Crosthwaite, Esq. 


MA BWIN (orremnan Derenpantr)— App ELLANT v. MA YIN (orrernan 
PLAINTIFF)-~RESPONDENT. 
Buddhist Law-—Succession— Distributive shares amongst widows—Alienation of 
_- property by a Buddhist before death—Distribution vy Bdudhist law of the estate 
of a deceased Buddhist in certain fixed shares. ~ 


A Buddhist cannot dispose of his property by Will. 

THE Judgment of the Court was delivered by— 

_CrostHwaité, J.—This is a suit brought by the junior widow of a 
~ deceased Buddhist against his senior widow to compel her as ad-- 
- Ministratrix to the estate of the late Ko Shwe Dék, her husband, to 


_ furnish an account of the property left by the deceased, and for the. 


recovery of the plaintiff's share in that property in accordance with the 
Buddhist law relating to succession. cae 

Ke. Shwe Dok, it appears, died in 1873 leaving two children by his 
'. first wife (who pre-deceased him), a widow’ Ma Bwin, the defeadant, 
_ and a junior widow Ma Yin, the plaintiff. 


The defendant in answer to the suit pleads that Ko Shwe Dék,: 


by a Will proved in the Court of Moulmein in 1873, disposed of his 


property, and that therefore the plaintiff could not claim a share in his. 


estate in accordance with the rules laid down by the Buddhist law of 
succession. ; ' 
It appea-s that by the Will the testator left Rs. 10,000 to charitable. 


uses, Rs, 1,000 to each of his two children, the same to the plaintiff,» 
and Rs. 2,000 together with a house, saw-pits, and the timber therein ~ 
to the defendant. It was admitted that the Will did not dispose of the:. 


whole of the property of the testator, and therefore as to the portion 
not disposed of Ko Shwe Ddk died intestate, and it follows that the 
plaintiff is entitled to her distributive share therein. 


The principal issue raised in the suit was as to the power of a 


Buddhist to dispose of his property by Will, and the learned Judge held 
that a Buddhist had this power, but {as I understand his judgment) 
‘that he could not devise his property otherwise than in accordance 
with the Buddhist law of succession, and that therefore the Will of Ko 


» Shwe Dok, inasmuch as it transgressed that law, was void. He also 
found that'as Ko Shwe D8k could only have alienated his acquired 


property during his life with the consent of all concerned, and as the 


plaintiff was never consulted about the disposal of that property by . 


~ Will, the Will was void as against her. He further was of opinion 
that the Will was bad inasmuch as “ it did not make mention of all the 


“ property existing at the time of. its execution and of which the. 


“ deceased must have been aware,’ and that the large bequest to chari- 
table uses was also invalid. , 


I do not agree with these conclusions. If a man can only dispose 
of his property by Will according to rules which wili govern the.. 
devolution of his property in the event of his dying intestate, he has no.. 


power of. testamentary disposition at-all.. The finding that a Buddhist. 


‘can make a Will, but can by that Will only dispose of his property: . 


\ 
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according to the law of succession. is contradictory, and if it means 

- anything at all, it means that a Buddhist has no power of disposing of 
- his property by testament. of 
. - Then as to the disposal.of acquired property it is not in my opinion - 
correct to say that a man cannot dispose of his acquired property with- 
out the consent of those concerned, for if the property was acquired by: 
himself alone it woud be his absolute property, and if acquired during 
marriage he would have a sole right to half of it. Again the result of 
the omission of a testator to dispose of the whole of his property in his. 
Will is not to invalidate the whole Will ; but with regard:to the portion 
left undisposed of the testator would die intestate and the succession 
thereto would be regulated by the Succession Law. 

The first question we have to consider is whether a Burman can by . 

. Will dispose of his  roperty after his death, and before answering this 
question it will be well to.see whence the power of making a Will is 
derived. This power, I think, is a power. granted by the Legislature 
and is not inherent in the right ‘of. property. The right to own. any- 

“thing as private property involves the right to disp ose of that thing 
in any way in which the owner pleases during his lifetime. It does 
not, however, involve the right to dispose of that property after death 
because the right to dispose of property only exists with the owner- 
ship. When the ownership determines, the right of disposition also 
determines. Nor can an owner of property escape the consequences 
of this rule by making the gift during his lifctime to take effect on his 
death, because the gift in that case, that is, the actual disposition of 
the property, is not made till after the owner is dea d, that is to say, not 
till after he has lost the power.of making such disposition, the acqui-~ 
sition of property by. gift consisting in natural law in the tradition of 

the property and not in the expression of the intention of the donor 
alone. In primitive societies | doubt if such a thing as disposing of 
property after death by Will was ever hears of. In his Ancient Law 
(pp. 176-7:; Sir Henry Maine, after noticing that ‘‘ most persons who. 
“affirm that the testamentary power is of natural law may be taken to ° 
“imply either that, as a matter of fact, it is universal, or that nations. 
“fare prompted to sanction it by an original. instinct and impulse,” 

- remarks as follows :- “ To the second assertion we must object that it. 
‘is contrary to the best ascertained facts in the early history of law, 
“and I venture to affirm generally that in all indigenous societies a. 
condition of jurisprudence in which testamentary privileges are not . 
« allowed, or rather not contemplated, has preceded that later stage of 

_ egal development in which the mere Will of the proprietor is. per 
‘¢ mitted under more or less of restriction to override the claims of his. © 
‘ {indred in blood.” : ae 

Again, on page 195 he says: “When the phenomena of primitive. _ 
© societies emerges -into light, it seems impossible to dispute a pro- 
“position which the jurists of the seventeenth century considered 
«doubtful, that intestate inheritance is a more ancient institution than 
“testamentary succession,” So, though according to Mr. Sanders 
(Institutes, p. 245) we cannot say that there'was any definite period of 
Roman ‘History when a man could not make a Will, yet we may 
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conclude from the law of the Twelve Tables, Paterfamzlias uti de 
pecunia tutelave ret sue legassit ita jus esto, that there were some 
restrictions on that power, and that it was necessary to legalize it. 

In Mr. Stephen’s Blackstone, 4th Edition, Volume I, page 163, it — 
is said that, “while property continued only for life, testaments were. 
“useless and unknown, and when it became’inheritable, the inheritance 
“ was long indefeasible.” Then, it is said, the power of disposing of pro- 
perty in whole or in part by Will was “introduced, and again on page 
164 the learned author says: ‘“ Wills and testaments are obviously in 
“their nature of date posterior to the formation of civil society, and 
“must be considered as the mere creature of the Municipal law.” 
Then (page 590) “ This variety (z.e., as to the power of making Wills) 
€ may serve to evince that the right of making Wills and disposing of 
“ property after death is merely a creature of the civil state, which has 
“permitted it in some countries and denied it in others.” : 

So also in Kumara Asitma Krishna Debv. Kumara Kumara 
Krishna Deb (UB. L.R., O. C., p. 11) Mr. Justice Norman remarked : 
‘“Whether property exists as of natural right or by the assent of so- 
ciety, it is certain that the power to transfer property by Will is the 
creation of the Municipal law.” 

When the question ef the right of a Hindu to dispose of his property 
by Will was first under discussion, it seems to have been generally - 
thought that the right of disposing of property after death was a 
natural right inherent in every owner of. property, and that the right 
of alienation in lifetime carried with it the right of alienation by tes- 
tament. Thus in 1812 Mr. Colebrooke said: ‘“ After much consider- 
“ ation of the question, when agitated here some years ago, it was* 
“settled that a Will must be held valid in the case of a Hindu, being in 
“fact a gift made‘in contemplation of death, which the Hindu law, if it 
“ does not directly sanction, contains at least nothing to prohibit.” The 

‘remarks of Markby, J., on this reasoning in his judgment in the case 
above quoted are, in my opinion, conclusive. He says that the argu- 
ment that a man can do by testament that which he can do by alien- 
ation in his lifetime is a ‘vicious’? one, and then continues: ‘ Most 
‘societies which have allowed alienation at all have ultimately sanc- 
“tioned testamentary alienation to some extent, but in nearly all where 
“the law has followed an independent course of development, a period 

“has existed during which the right of alienation by living persons is 
“fully established, but testamentary alienation has not yet been 
“thought of. The error of the reasoning of Colebrooke and of the 
‘‘ Judges who adopted his opinion consisted in considering two things 
“which their experience had always found co-existent as necessarily 
* connected,” 

Again it has been argued before us that thetestamentary disposition | 
of property is nowhere expressly prohibited in Buddhist laws, and . 
that therefore it is lugal, and to this argument I cannot reply better 
than in the words of the same learned Judge. He says: “ It-seems 
“to me that such an argument on such a poirt is worth nothing. Who 
“ ever heard that the measure of law inany country is express command 
“or express prohibition?” In considering therefore the- question of 
whether a Buddhist can dispose of his property by Will, I start with 

a 
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this principle, that the power of making a testamentary alienation of 
. property is not a natural right possessed by owners of property, but is'a 
creation of the Legislature, and that if the law does not confer that right 
- on. owners of property, they cannot exercise it. Especially when the 
"law declares who shall be a man’s heirs and in what order they are to 
‘inherit, the power of alienation during lifetime cannot enable the 
_ owner of property to defeat the legal claims of his heir by-a testament- . 
vary disposition. While the heir has an indisputable legal title the 
‘claimant under the Will has nothing to rely on but an inchoate gift, 
or rather a promise to give on the happening of a certain event, which 
event has not only réndered the giving impossible by the death of the 
intended donor, but has also transferred to the heir the property pro- 
posed to be given.» Now the Buddhist law, while it. provides for'the 
succession to property and gives rules for inheritance, says nothing 
about testamentary alienation. We are therefore nearly in the: same’ 
position as the Indian Courts were when the question of the validity 
ofa Hindu Will first had to be decided. The Buddhist law on the 
death of a person distributes his estate among certain persons in cer- 
tain fixed shares, and, like the Hindu law, it nowhere gives the 
owner of property the power to disappoint the heirs by disposing of 
- his property by Will. I therefore hold that, unless it can be shown 
that the power of testamentary alienation has been enjoyed and recog- 
nized for so long as to become .an established usage and a part: of 
Buddhist law, the Will of a,Buddhist cannot be maintained. 

Now as to the question of usage we have had further enquiry mate 

and the result is that, though there can be no doubt that Buddhists 

‘have for some years been disposing of their property by Will, yet 
there is no ‘evidence of such long-established usage as would justify 
the conclusion that the power of t testamentary alicnation has become 
a recognized part of Buddhist law. 

The earliest Will of which probate was granted i is of the year 1864, 
and. the only case. which has been discovered in which the question 
was authoritatively decided by a superior Court was one decided a 
few years ago before the Judicial Commissioner, in which he held that 
a Buddhist could not dispose of his property by Will, and in so doing 
concurred in the opinion expressed by the Judge of the Court of first 
instance and the Buddhist assessors who sat with him, 

There was also another case * in 1875 in which the Judicial Com- 
missioner expressed an opinion that no Buddhist Will can cause the 
devolution of property contrary tothe law of inheritance. The ques- 
tion therefore of the validity of a Buddhist Will has only recently come 
before the Courts and there is no evidence of long established usage. 
It follows therefore that the right to make a testamentary disposition 
of property has not become by usage a part of Buddhist law, and as 
Buddhist law does not confer that right, ] am of opinion that a Burman 
Buddhist cannot exercise it. 

The argument that the Buddhist law does not probibit testament- 
ary alienation and that. therefore property can be so disposed of, I 

have I think sufficiently answered already in the words of Mr. Justice 





* Nga Son Yun v. Nga Myat Thin, Selected J udgments, p. 46. 
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Markby, and in the view which I take ofthe basis of the testa- 
mentary right and which I think is supported by the best authority, a 
mere non-prohibition is of no avail. There is no natural right of testa- 
mentary alienation, and therefore unless that right be conferred by the 
legislature, the heir cannot be deprived of tle succession by the 
testamentary disposition of his ancestor. I prefer to answer the argu- 
ment in this way because the Buddhist law is so intricate and obscure, 
but I may say, that passages have been cited before us which go to 
show that testamentary alienation to the injury of the heirs was 
prohibited. ~ 

Thus in section 344 of the Manu Wunnana Dhammathat it is 
said: “ When parents are lying or stricken down never to rise again, 
“while on their death-bed, if either of them give their property to 
« another person, sucha gift of the property is invalid, and it shall be 
“divided and shared as inheritance.” 

So again in section 199, page 128, of the Manu Wunnana: “ When 
“parents desire that any of their children should possess property, the 
“giving away of,such property to a large extent cannot be called ¢hin- 
“the (separate property). Let the property so given away be also 
“ divided and shared as inheritance.” 

These passages, however, it may be said, do not prohibit testa- 
mentary alienation, but only limit its extent. They, however, serve to 
show that it is not certain that Buddhist law does not prohibit testa- 
mentary alienation. j 

For these reasons 1 am of opinion then that a Buddhist cannot 
dispose of his property by Will. 

The result is that I hold with the Court of first instance that the 
plaintiff is entitled to her share in the property of the deceased Ko Shwe 
Dok. ‘his share the learned Judge has taken with consent of the 
parties as three-tenths. - There is no evidence to show what property 
was acquired by Ko Shwe Dok before his marriage with Ma Bwin, his 
first wife, in which property Ma Yin would be entitled to an equal share 
with Ma Bwin. We must therefore take Ma Yin’s share as three- 
tenths of the property left by her husband. ae 

One lage item in the property consisted of timber which had not 
been paid for at the time of Ko Shwe Dok’s death. The lower Court, 
however, calculated the plaintiffs share on the gross value of this 
timber, a calculation which is obviously wrong. To avoid further ex- 
pense and delay the parties have consented that, in order -to ascertain 
the net value of the timber, a sum of Rs. 51,200 should be deducted 
from the gross value. This deduction will reduce the value of the 
estate from Rs. 1,11,424, at which it was estimated in the lower Court, 
to Rs, 60,224. The lower Court has charged the defendant with costs 
but I think that we should not depart from the customary. practice of 
the Courts in cases of this description. 1 would, therefore, modify the 
decree of the lower Court and direct that the costs of both sides be first 
deducted from the assets of the estate and that the plaintiff be decreed 
three-tenths of the balance, and that the amount be ascertained by the | 
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. [SPECIAL COURT. ] 
Before C. F. Wilkinson, Esq., and R. F. Crosthwaite, Esq. 


. MA BWIN 2. MA YIN. 
Messrs. Porter and Aubray for Mr. Vertannes for respondent. 
appellant. 

Buddhist Law—Adopticn. ‘a ; 
A Buddhist can adopt a child, he having a child of hisown at thetime. = 


THE Judgment of the Court was delivered by— 


’ WILKINSON, J.—Thisis an appeal from the judgment and decree of 
the Court of the Judge of the town of Moulmein upon the following 
grounds, namely, that it has not been proved that Ma Yin (the plaintiff 
in the original suit) was the adopted daughter of Ko Ték Gyi, in 
respect of whose estate she sued for her share. 

Second, that the lower Court erred in refusing to put in issue 
whether Ma Yin was the adopted daughter of Ko Ték Gyi. 

The. third and fourth grounds are in respect to the Commissioner’s 
report that the lower Court erred in accepting it as it was not sustained. 
by evidence. We do not think it necessary to go through the: several 
stages in which this appeal has come before us on previous Occasions, 
but it may be remarked that when it first came on it was sent back ‘to _ 
the lower Court to find whether Ma Yin was the adopted daughter of 
-Ko Ték Gyi, which the learned Judge did not consider it necessary at 
the trial to decide, inasmuch as he was of opinion that it had already © 
been decided by this Court. - This was a misapprehension on his part 
of what was said bythis Court. We only held that there was sufficient 
evidence to show that Ma Yin was an adopted. daughter, and that he 
should have framed an issue on that point and decided it. The lower 
Court was also at the same time directed to take evidence as to whe- 
ther a Buddhist can adopt a child, he having a child of his own at the 
time. It appears that no contention was offered to contradict this in 
the lower Court, and as far as the Dhammathat goes it shows that there 
is no objection, as there is amongst Hindus, to persons adopting a child 
whilst they have one of their own living. Consequently the learned 
Judge found that the Buddhist can adopt under the circumstances, _ 
‘and that Ma Yin is the adopted daughter of Ko Ték Gyi, in which 
finding we entirely concur. As regards the adoption there is very 
clear evidence even setting aside what Ma Yin herself stated. There 
is independent and satisfactory evidence that Ko Ték Gyi recog 
nized and spoke of her as his adopted daughter. Dr. Slym’s evidence 
goes to show that he was frequently at Ko Ték Gyi’s house and that 
he had been told by him that Ma Yin was his ‘adopted daughter and. 
that he saw her in the house, though it would appear that she did not 


enjoy the same favouts as Ma Bwin. This would be natural, or at any . 


rate not remarkable, as Ma Bwin was then grown-up ‘and was his own 
daughter. Taking this into consideration it does not lessen the evi- 
dence that Ma Yin did occupy the position and status alleged by her. 
Besides Dr. Slym there are other witnesses, old residents of the quarter, ' 
who. gave evidence’ that Ko Ték Gyi did recognize Ma Yin as. 
his adopted daughter. Another circumstance is that. when the two 
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lived amicably together Ma Bwin recognized and spoke of Ma Yin as 
her sister, and one witness says they addressed each other as sister. 
For these reasons we hold that the respondent Ma Yinis the adopted 
daughter of Ko Ték Gyi. . 

The only two other objections taken in this appeal refer to the Com- 
missioner’s report, that is to say, in respect tc 166 logs of timber and 
the sum of Rs, 6,881 said to be paid to Ismailjee Ibramjee on certain 

romissory notes. As regards.the 166 logs of timber it was for the 
appellant to show that although they bore the mark of Ko Ték Gyi, 
they were not his. There is no evidence of any kind to support the 
statement that the timber was Ma Bwin’s and her husband’s beyond 
Ma Bwin’s own statement. 

The presumption is that timber coming down from the forests be- 
longs to the persons whose marks they bear ; and the only conclusion 
the Commissioner could have come to in the absence 6f any evidence 
to corroborate Ma Bwin is that the timber did belong to Ko Ték 
Gyi. This objection therefore fails. There is no dispute as to the 
value fixed. , 

As regards the Rs. 6,881 paid to Ismailjee Ibramjee, which the 
appellant said she paid within a few daysof Ko Ték Gyi’s death as a 
debt due by him, but which notes she says she made whilst his body 
was lying in the house, she has failed to show that this was a debt 
payable by the estate andthe documents themselves contradict her. ~ 

These are dated April, whereas Ko Ték Gyi died in February. The 
other objection taken in the lower Court to the Commissioner's 
report was withdrawn by appellant’s counsel. 

We therefore confirm the judgment and decree of the lower Court, 
but we see no reason to depart from the usual practice of ordering the 
costs to be paid out-of the estate. 


ee 


Before R.F. Crosthwatte, Esg. 
MI KE (orrernaL PLainTirr)—ApPELLanT v. (1) MI MIN THWE, (2) NGA 

RAING, (3) NGA ON THI (ortervat Devenpants)—RESPONDENTS. 

’ Mr. Hare for appellant. | Mr. Sen for respondents. 
Burden of proof. 

As the defendant stated that after the land had been mortgaged it was sold to 
him, he was bound to prove the sale. 

I AM of opinion that the Deputy Commissioner has not given 
sufficient reasons for reversing the judgment of the Court of first 
instance. That judgment is certainly not supported by sound argu- 
ments, but it goes-mainly onthe opinion of the Extra Assistant Com- 
missioner; that the defendants’ witnesses were untrustworthy and 
the plaintiffs worthy of credit. I do not .think that any of the 
remarks of.the Deputy Commissioner show that this opinion of the 
Extra Assistant Commissioner was wrong. But besides, the burden 
‘of proof, in my'opinion, lay on the defendant, for the first mortgage 
was admitted, and as the defendant stated that after the land ‘had 
been mortgaged it was sold:to him, he was boand to prove the sale, 


His evidence was insufficient to prove the sale, and the judgment. 
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therefore of the Court of first instance was right, and is restored. 


with costs in this Court and the lower Appellate Court. _ 


Before R. F. Crosthwatte, Esg. 
*NGA KYAW ZAN (orrernar Derenpawr)— Arrertant v. NGA SHWE 
Ve ZAN (orrGinaL. PLAINTITF)—REsP ONDENT: 
Maung Tun Aung for appellant. 
é Burden of proof—Evidence Act. ; 

According to the Evidence Act the burden of proof lieson the party who. is’ out. 
of possession . . Wak 

In this case the respondent sued to redeem 17 acres of land 
which the defendant alleged was his own property. The defendant 
(appellant) admitted that 6 acres 4 annas of this land were sold to 
him by the plaintiff, but asserted that he had got pattas for the rest 
of the land from Government. The Courtof first instance dismissed. 
the suit, but the lower Appellate Court gave the plaintiff (present. 
respondent) a decree for the redemption of the above 6 acres. 

From the record it appears that the only evidence of mortgage is 
the bare statement of the plaintiff to the effect that he had mortgaged , 
the whole 17 acres to the defendant, while for the defendant there is | 
good evidence, especially that of the thugyi, to prove the sale. 
The burden of proof by the Evidence Act lay on the plaintiff, who. 
was out of possession; and the evidence was against .him, and was 
taken by the Court of first instance to be so, and as the Deputy Com- 
missioner did not believe the statement of plaintiff that he had mort- 
gaged the whole 17 acres to the defendant, he had almost no evi- 
dence to rely onin support of his decree in favour of the. plaintiff. 
The judgment is only to be justified if the burden of proof were held 
to be on the defendant. Theruling in the case of Nea Shwe Ku 
v. Nga Kyaw Gwe (p. 78 ante) might from the abstract give one 
to understand thatthe learned Judicial Commissioner’ decided that. 
in all suits forredemption when the defendant pleaded. a sale, the 
burden of proof lay on the defendant. {I do not. however think 
this is what is meant. The Evidence Act plainly lays down that the 
burden of proof lies on the party who is out of possession, and we 
must follow the rule or the result would-be that no title by purchase. 
would be safe without a registered deed. In the above case the , 
lower Appellate Court held that the weight of the evidence was in| 
favour of the plaintiff the mortgagor, the. only eye-witness of the 
transaction having supported his claim. What Ithink was meant 
by the ruling of this Court was that where the evidence as to whether 
a transaction is a sale of a mortgage is conflicting, the Court will 
usually-accept the evidence of the mortgage inasmuch as by the 
custom of the country where land is transferred in payment of a~ 
debt the transferror retains an option of repurchase. The case never 
in my opinion was intended.to rule that the burden of proof in cases 
of this kind lay. on the defendant, so that ifa man came into Court 
and claimed a right to redeem land without producing any evidence, 
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the defendant alleging a sale would be bound to give conclusive 
evidence of the sale, and in default of doing so would lose his land. 
Ireverse the judgment of the lower Appellate Court and restore 
that of the Court of first instance with costs in both Courts. 


[SPECIAL COURT.] 
Before C.F. Wilkinson, Esq., and F. Fardine, Esq. — 
MA IN THAN (Ptarntier)—APeELLANT c. MAUNG SAW HLA (Dezrenp- 
; 7 ANT)—REsPONDENT. 
Maung Tun Aung for appellant. |. Mr. Porter for respondent. 
-- Buddhist law—Divorce—Second marriage — Polygamy. 

At Buddhist law, where no special custom exists, a husband who in the lifetime 
of his first wife marries a second wife without the first wife’s consent does not there- 
by commit a fault against the first wife, Such a second marriage does not in 
itself constitute in Lower Burma a ground for divorce. 

THE Judgment of the Court was delivered by— 

JARDINE, J.—Plaintiff averred that defendant married her in 1877 
according to Burmese custom, both parties being Burman Buddhists, 
and that three months before suit defendant married another woman, 
and that defendant refused to divorce this second wife, or grant 
plaintiff a divorce, wherefore the plaintiff prayed the Recorder of 
Rangoon to grant her a divorce, and to decree payment of what’ she 
might be entitled to and to order defendant to pay debts contracted 
by both parties and costs. 

Defendant submitted to be divorced, and stated that he had no 
property, and that plaintiff brought none, He afterwards said he was 
unwilling to be divorced and the suit was allowed to go on as if hé 
were unwilling. s 

Plaintiff on being examined said : “ He has not ill-treated me, and I 
“ only, wish a divorce on account of his second marriage.” The plaint 
averred that defendant had left her and had not sent money for’ her 
subsistence. 

On these pleadings and evidence the learned Recorder submitted a 
reference to this Court to ascertain the rights of a wife as regards 
property when the husband without her consent marries a second wife. 
The question argued before us was whether a second marriage con- 
tracted by the husband without the consent of the first wife amounts 
to faulty conduct on the husband’s part under the Buddhist law of 
separation of property on a dissolution of marriage between the 
husband and the first wife, the latter seeking divorce and the husband 
not wishing it. In this judgment therefore I shall consider this question 
without reference to desertion or other ill-treatment. 

The law to be administered is laid down in the following words of 
section 4 of the Burma Courts Act :—_ 

' “Where in any suit or proceeding it is necessary for any Court 
under this Act to decide any, question regarding succession, inheri- 
tance, marriage or caste, or any religious usage or institution, “the 
Buddhist law in cases ‘ where the parties are Buddhists,’ the Maaome- 
dan law in cases ‘ wheré the parties are. Mahomedans,’ and the Hindu 
_ law in‘ cases where the parties are Hindus,’ shall form the rule of 
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decision, except in so faras such law has by legislative enactment 
been altered or abolished, or is opposed to any custom having the 
force of law in British Burma. ee me Ty 
“In cases not provided for by the former part of this section, or by 
any other law for the time being in force, the Court shall act accord- 
ing to justice, equity, and good conscience.” Bes 
When this section was enacted the Legislature was: well aware of 
- the custom of polygamy and of its recognition by the Courts ; in one 
of the illustrations to section 56 of the Indian Contract Act the custom 
is distinctly recognized. Weare therefore .precluded as Judges from 
taking any abstract ‘objections tothe custom. Its existence among’ 
the Buddhists of British Burma is. beyond dispute: and there are 
plenty of judicial decisions which follow the religious law of the Manu 
Dhammathat in recognising it asa custom having the force of law, :: 
In my own Court I need only refer to the cases at pages 13, 14, 23, 
and 30 of Mr: Sandford’s printed decisions (1). Ido not understand 
plaintiff's advocate to go so far as to deny the legal force-of a. custom © 
so general and so recognized ; but he quotes some texts of the 
' religious law to show:that that law regards it as a wrong in itselfjand as — 
‘tortious in respect of the first married wife. But he has not: shown 
us that this doctrine has ever been popularly accepted so as to extin- 
guish the custom, or that it has ever been endorsed by judicial 
‘decision, or that the present suit has any precedent. . a 
Now, as Custom is often a better guide than religious law books, I 
am of opinion that it lay on the plaintiff’s advocate to show ‘unmis- 
takably that the religious law prohibited the custom, or that the custom. 
was recent or limited in its application, and that neither has been 
' shown us, It also behoved the plaintifi’s advocate to show us that the 
religious law looked on the custom which it recognizes and treats as part 
of ordinary life, as tortious in any particular instance like the present. 
‘Even if the religious law were expressly opposed to polygamy, I 
would hesitate to suppress by judicial decision an institution which 
the legislature recognizes as consistent with good policy, and which 
is part of the life of the people. Any such general abrogation of 
polygamy should, if deemed expedient, be done by the Legislature, as 
was done in respect of the Parsees by the Act of 1868. A whole 
series of enactments has in. India made custom superior to the reli- 
gious law. Much of the text of the latter is inapplicable to the present 
age, and.perhaps was “never Jaw at all. Sir Sumner Mayne, in his 
“ Ancient Law,” gives us a learned caution as regards these compi- 
lations of the religious oligarchies : ‘‘ Their complete monopoly of legal 
‘knowledge appéars to-have enabled them to put off on the world 
' “collections, not so much of the rules actually observed, as of the rules 
_‘ which the priestly order. considered proper to be observed. The 


“ Hindu Code, called the laws of AZanu, which is certainly a Brahmin ~ 
“ compilation, undoubtedly enshrines many genuine observances of the 
“ Hindu racé, but the opinion of the best contemporary orientalists is 
“that it doesnot, as a whole, represent a set of rules ever actually 
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“administered in Hindustan. It is in great part anideal picture of that 
‘which, in the view of the Brahmins, ought to be the law.” It would be 
dangerous then to give weight to a written law where it is. opposed 
to the general custom, and unsanctioned by previous decisions of 
Judges. But asI shall presently endeavour to- show, the written 
religious law of the Buddhists here is in accordance with the general 
custom’on this matter ;the Dhammathat continually recognizes the 
custom of polygamy and assumes the existence of a society in which 


it isso common as to require definite regulation. The society dis- ° 


’ played in this book is archaic and peculiar ; and many of its circum- 
stances seem to resemble those of the nation for whom the Mosaiclaw 
- wasframed. There was not only plurality of wives, but concubinage 
also existed; slaves were taken in war and for the payment of debts; 
there is also provision for a wife purchasing a husband aswell as for 
a husband purchasing a wife; when a husband went away on some 
trading voyage, the wife sometimes married some one else; facile 
rules are laid down for both divorce and reclamation. The seizure of 
wives at the sack of towns and when hiding from the enemy in the 
jungle is also contemplated: men grew enamoured of their slave 
girls, and sometimes wives were given them by the king. I shall 
presently quote texts bearing on the point to be decided by us: they 


show sufficiently that any prohibition of polygamy would be’ as~ 


incongruous and unexpected in sucha code as any other precept 
embodying a rule contrary to the general usages of society. It may 
‘well be thatin those days, or more probably in a later time, there were 
people who disapproved of such customs, and we have seen in our own 
day polygamy abolished among the Parsees, It may well be that a 
compiler of the religious law interpolated or coloured a passage so as 
to give authority to his advanced views: and I admit that the extracts 
quoted by Maung Tun Aung (section 267 of the Maha Yazathat, 
Volume 8, question 2; section 132 of the Manu Wunnana Dhamma- 
that) are strongly opposed to polygamy. In the first extract the 
taking of an inferior wife is treated as equal in blame to adultery com- 
mitted by the wife. The passage says the faulty husband is to pay the 
‘debts and a fine of the property. in the second extract the case is 
assumed of a woman who marries a man already married, she being 
ignorant of the first marriage. This woman is not to be allowed to 
cohabit unless the first wife makes over the husband to the parents of 
the second. This ruling seems to me more expressly.to protect the 
‘second wife, who has been married under false pretences, than to 
‘deal with the general subject. j 

While I admit that these texts are distinctly in favour of plaintiff's 
contention, I find them as distinctly opposed to the whole spirit of the 
Buddhist religious law’as displayed in Richardson’s translation of the 
Manu Kyé Dhammathat. 1 do not think we. ought, by giving weight 
to isolated texts extracted from other manuscripts (however valuable 
these manuscripts may be as guides), to alter the custom of the country 


when that custom is quite in accordance with the general tenor of the _ 


religious law. I.gather the general tenor from numerous instances 
which I proceed to quotes 
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In section 46'at page 93 of Richardson’s Dhammathat (and edition) 
the case of a husband with greater and lesser wives and several 
concubines is-discussed. In section 48, page 94, the case appéars of a 
husband having five wives of the royal; Brahman, wealthy, mercantile,. 
and poor classes respectively; and again of these five dwelling in 
. Separate villages or separate houses in the same village. At page. 
135, section 11, seven kinds of wives are described, those respectively 
-. like mothers, slaves, sisters, friends, masters, thieves, and enemies. 
- At page 146, section 24, after an-account of the immodest husband and 
the insolent, undutiful wife, who may be called “a brute of a man or 
woman,” the right of the one who is well behaved to demand sepa- 
ration from the ill-conditioned partner is declared. Then follows this 
sentence: [tis not only when the one has takena paramour or the 
“other a lesser wife or uses violence to the other that there is a right 
“to separate : and though the person whose habits are-bad should say 
“he does not wish to separate, it shall be considered as a separation by 
“ mutual consent: and let all the property common to both be divided 
“equally between them, and let them’ have the right to separate.” 
The rule here declared applies directly to ill-conditioned people ;.. 
whether it is to be éxtended by inference to the husband who takes a. 
lesser wife is a matter of argument. At page 159, section 16, which 
deals with iepudiations, occurs the following: “If parents shall 
“‘betroth one daughter, and under favour of the night send another into. 
“the bridal chamber, let the man have the daughter he thus sleeps with. 
‘and also the one. to whom he was betrothed.” Here we have a . 
suggestion of what happened to Jacob with Leah (Genesis xxix, 23) and 
a similar disposal. Says the Dhammathat “ Let him have both. Why: 
is this? Because a deceit was practised onhim.” At page 161 occurs. 
the case of aman serving for years for love of his master’s daughter.. 
This case of a man marrying two sisters is comtemplated as equi- 
table. Here thé Buddhist scripture differs from the Levitical law 
(Leviticus xviii, 18), which in the wife’s lifetime prohibited a second 
marriage with her sister, because of it being vexatious to the first 
married.. At page 286, section 37 of the Dkammathat we find the. 
case of a Brahman with four wives. I quote the section in full, 

“A (Brahman) husband having four wives of the four classes, the 
two laws for the partition of his property at his death are these : when. 
aman has built separate houses for his wives, eats out of the same 
dish with them, and makes presents to them separately, if they do not 
come and eat at each other's houses, the property of one shall not go. 
to the others; let each keep what she has, but no one shall claim the, 
property of the husband’s parents, because it was in her house (at his 
death). They are called great or lesser wives, according to the 
priority of their marriage, but it is only a name; let her restore the 

~ property of the husband’s parents. If they have-sons; let-him~ whois: 
best qualified and known to the chiefs and nobles take his father’s 

. place and bear the relative proportion of his debts. Thus the lord. 
hermit said.” — ' ey: : 

In the next section 38 appears the case of “(a husband with many: 
wives who eat out of the same dish” and live in the.same house... 
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They are spoken of as first, second, and third wives; but if any son is 
“remarkable ” above his brothers, this son is to take the father’s place, 
whichever wife his mother may be. 

. If one wife dies without issue, her property goes to the husband, 
and failing him is to be divided among the other wives and their: 
children. So the other wife may contingently be benefited by a 
second wife being married. At page 288 and elsewhere: the law’ 
' discusses with equanimity the case of a man with a head wife and six 
concubines of different sorts. 

At page 343 occurs the following passage, important .because it 
deals distinctly with a wife’s right to aseparation and with the ensuing 
disposal of property :— 

“Tf under the same circumstances the husband having taken a lesser 
wife shall abuse and beat his first, and it be proved that he has in any 
way oppressed her, let them go together again and live on good terms. 
If, after having gone together again, the husband shall behave in the 
same way, let him leave the house with only one cloth, and let him pay 
all the debts; wise Judges may decide thus. But if the wife say she 
does not wish to remain with him any longer, that she wishes to sepa- 
rate, let them do so; let the property belonging to both be equally 
divided between them ; and though the husband declare his unwilling- 
ness to separate, let the divorce be made as if both were consenting. 
Thus Manu said.” ; 

In placing a meaning on the passage at page 146, which Maung 
Tun Aung has much relied on, we cannot ignore the much fuller rule 
at page 343. In my opinion the only proper way of reconciling the 
two passages is by holding that the taking of a lesser wife does not 
by itself constitute legal cruelty or give the first wife any additional 
rights; but if he abuses and beats the first, and it be proved that he 
has in any way oppressed her, then she may be entitled to further 
relief. ‘The section appears to mean that there should even be some 
continuance of the ill-treatment to justify a resort to the Judges; and 
that a passing quarrel is not enough, but this point is not before us 
for decision. 

- At page 348 rules are laid down for wives captured at the sack of 
atown. The writer deals as follows with the rights of the head wife 
who objects to the introduction of the stranger into the house: “If 
‘Cit be the head wife who wishes to separate, in the same way let the 
“husband have all the property and let her pay all the debts.” 

’ J would therefore answer the question of the learned Recorder as 
follows. ; 

At Buddhist law where no special custom exists, a husband who in 
the lifetime of his first wife marries a second wife, without the first 
wife’s consent, does not thereby commit a fault against the first wife. 

Wicxinson, J.—I concur in the judgment just delivered by my 
learned: colleague, and as he has so fully referred to the authorities 
and argued the question, it is unnecessary for me to go over-the-same_ 
ground, I may say that the authorities he has quoted have also been 
my guide in similar cases which have come before me as Recorder,: 
My reason however for referring the question- was because some- 
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doubts have been thrown on the authorities by persons with .whom 
I have held conversations on Burmese law, whose opinions thereon are 
entitled to respect, and their referring me to texts on certain Dham- 
mathats which show that there is no right in a Burman to take a 
second wife during the lifetime of his first wife ; and I was given 
to understand that the late King of Burma, a Prince well. versed in 
the Burmese law, held and had issued an edict declaring that it, was 
unlawlul to take a second wife during the lifetime of the first, imposing 
. pains and penalties on those who did so; but whatever may be the 
state of the law in Upper Burma as regards second marriages and 
however certain ancient writers may condemn it, it is béyond :doubt 
that:by the Manu Kyé Dhammathat it is well recognized ; and that the 
custom in Lower Burma at any rate -has prevailed so universally and 
for so long a time that it has acquired the force of law which our 
Courts are bound to recognize. 


Before $. Fardine, Esq. 


“GigE Ra ence NGA SHWE YO (Derewpawr)—Arreriant v. MISAN BYU amp oTHERS 


1880. (PLAINTIFES)—-RESPONDENTS.. : 
oe Mr. Sex for appellant. | ‘Mr. Murray. for respondents. 
1881. : 


September Buddhist Law—Widow’s right of disposal of property. -_ 
306 By Buddhist law children have rights. in their father’s property. as well as the 
— widow, who may use it for necessary subsistence, but cannot, except for their benefit, 
dispose of it otherwise. In case of sale by her the burden of proving necessity for 
the sale would rest on the purchaser, 4, a gir SAE Weel 
Suit for recovery of acres 11 annas 11-2 of paddy land marked’oo, 
in respect of which a lease was granted, and whichis valued at 
Rs. 102-5-6, being five times the amount of yearly taxes, Rs.-20-7-6, by. 
payment of Rs. 120, at which price the land was originally sold. - 
‘It is undisputed that the land in suit was first acquired by clearing 
from the jungle, by one Nga Shwe Hmun, deceased, who was father of 
plaintiffs, and by his wife Ma Taung, defendant in the original suit. 
Shwe Hmun and Ma Taung thus acquired it jointly, =. = 
The plaint says that Shwe Hmun died in 1236 and this statement | 
is not disputed. - any See we 
In 1239. Ma Taung parted with the land to defendant Nga Shwe. 
Yo for Rs. 120. The ttansaction is said’ to have been a sale. But 
there is evidence that there was sume talk about the right to redeem 
at afuture time. It is proved also that on the very.same day Ma 
Taung wanted her land back, and offered to return the: Rs. 120, which 
Shwe Yo refused. If I had been in the place of the. Extra ‘Assistant 
Commissioner, I would have made more: inquiry as to whether -the’ sale 
was really intended to be a mortgage, and whether any advantage had 
‘been taken of Ma Taung’s necessity or poverty. 
When: her children, the ‘plaintiffs, sued for delivery of the land on 
payment to Shwe Yo of Rs. 120, :they based thei claim‘on -an alle- 
gation that they had never consented to the sale by Ma Taung, and. 
that as she had no power to sell without their consent, the transfer to. 
Shwe Yo was invalid. =. cae 
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The Extra Assistant Commissioner, Maung Shwe Yi, treated the 
suit asa claim to redeem, and dismissed it on the ground that the 
land had been absolutely sold by the owners, the parents of plaintiffs. 
_ |. The Deputy Commissioner, Major Spearman, after referring to this 

Court the question whether the case came within the rulings of Sand- 
ford, J., in cases Nga Myaing v. Mt Baw and others and. Mt Té and 
another v. Po Maung and others{t) and being answered in the affirma- 
tive, reversed the criginal décree and decided in favour of the plaintiffs. 


After hearing Counsel and on consideration of the importance of . 
the subjéct and the ambiguity of the Dhammathat, I called as asses- 
sorstwo Burmese gentlemen, Maung On, C.1E., late 2nd Judge of the 
Small Cause Court at Rangoon, and Maung Ba Wa, an Extra Assist- 
ant Commissioner.. The case was again argued and their opinions 
given on the questions whether the widow had power. to sell, and if 
not, whether the plaintiffs could sue the purchaser before the death 
of the widow. ‘The first assessor held that the widow had the same 
power to sell as the parents had, z.e., as her husband and herself had 

_ possessed before her husband died: and that plaintiffs could not 
recover the land. The second assessor, on the authority of the Dham-. - 
~ mathat and principles of equity, held directly the opposite opinion. 
I have since consulted other native Judges, but without success, as. 
such a case had never occurred within-their Courts or among their 
_ acquaintance. Having exhausted every reasonable means of enlighten- 
_ment, I must now deliver my own judgment. 

. (1) I rely on section 5 of the roth Book of the Dhammathat © 
"(page 272 of Richardson’s Translation) as showing that on the death 
” of the father the children take an interest in the property. The rule . 
is thus laid down: ‘Let the eldest son have the riding horse, . 
_ ‘elephant, goblet, betel apparatus, sword, clothes and ornaments, and 

‘of the slaves the betel-carrier and two water-carriers; and- let the 

- “mother-have her clothes and ornaments, goblet, betel apparatus, and 
‘all the female slaves. Let the residue be divided into four parts, of 
‘which let the éldest son have one, and the mother. and younger 
children three. This is the law when the mother does not marry 
“again. If the mother uses the property for necessary subsistence 

- “let her have the right to do so.” 

In section 11,'which Mr. Richardson notes as_inconsistent with 
section 5, the rule is that the division of the residue is. postponed till 
the widow dies, , “8 

But: the only way to reconcile the rules is by holding that the 
_ children have rights in the property as well as the widow. If the 

children are young and she undertakes to manage for them, she does 

this under the responsibilities of a trustee. She may use the property 
for necessary subsistence, but ought not, except for their benefit, to 

dispose of it otherwise. ‘ : ; , 
- (2) This ruling is consistent with the general spirit of the Dham- 

mathat, which makes the property toa certain extent. respoasible for 

_ debts incurred by the deceased and for maintenance. “ 


(1) Selected Judgments, pp. 39 and 41. 
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(3) It is also consistent with those texts in Book 7, section 36, and 
Book 8, section 1, quoted by Sandford, J., in Nga Myaing v. Mi Baw 
and others. These texts show that the intention of the law maker 
was to keep property in families ; so that where an outsider has bought 
land, if he wishes to sell it again, he must first offer it.to the heirs of 
the original owner. Mr. Sandford’s two judgments refer to ancestral 


undivided estate; but the rule in section 1 of Book 8 which he quotes 
applies ‘to the property called. myayshin, in which land obtained by 


clearing the jungle is included. 
(4) The policy of the Dhammathat as evinced in these passages 


- would be defeated if a widow could without some family necessity 


sell the land in which her children had a right to share, 

If however there was family necessity to sell, the sale. might be 
valid as ‘against the children ; but it would lie on the purchaser to 
prove the necessity, and in my opinion it has not been proved. 


‘I{ the children were old enough to understand the transaction and 
to give an intelligent consent, the sale might be valid ; but on. the 
evidence I find that one of them was not: present at all, and that Mi | 
Thin was then only a girl of 14 years of age: and I do not think it 
would be safe to assume from her mere presence that she gave any 
consent. ee rns * 

The opinions which Ihave expressed on the law of the Dhamma- 
that are toa great extent those expressed by the assessor Maung 
Ba Wa. It was not argued and there was no evidence of any general 
custom opposed to the Buddhist law. 

I consider therefore that plaintifis are entitled to recover the land 
on payment of Rs. 120 to defendant’ Nga Shwe Yo, and therefore 
I confirm the Deputy Commissioner's decree so far as regards deli- 
very of the land, and modify it by inserting Rs. 120 as the amount 
to be paid by plaintiffs, and by ordering that defendant Nga Shwe Yo 
pay ‘his own and all the plaintiffs’ costs. 





Before F. fardine, Esq. 
MAUNG SHWE NGON (REPRESENTATIVE or MA THIN, DECEASED) 
ORIGINAL Piarntirr v» MA MIN DWE (orterat Derenpant). 
Me, Sen for appellant. . | Mr. Gillbanks for respondent. 
Buddhist Law—Step-daughter—Step-mother—Hnapazon—Foint property. 


Property inherited by a father from his ancestor during marriage is not hnapa- 
gon ot joint property of the husband and wife. On his death, leaving a daughter 


by a previous marriage and a widow, the daughter is entitled to one-half and the 


idow to an equal share. In deciding such a case the Court must be guided by 
po th cage the rule prescribed by the Dhammathat for the division between 


“q daughter-and her-step-father-of property: inherited.during-coverture by-the- mother- ~ 


from-her ancestors.” 
TuIS suit relates toa house and some gardens. With regard to the 
house I see no reason to question the soundness of the finding of the 
Deputy Commissioner, who rejected the claim made to it by plaintiff, 
With regard to the gardens the learned Counsel both admit that 
they were inherited by, Maung Ne Dun from his ancestor during his 
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coverture with the defendant Ma Min Dwe, who was his second wife, 
and that Ma Thin, the plaintiff, was his (Maung Ne Dun’s) daughter by 
.aformer marriage. .Maung Ne Dun died shortly before this suit was 
filed, 

Ma Thin sued for the whole estate which Maung Ne Dun inherited 
from his ancestor. Maung Hlaing, Extra Assistant Commissioner at 
Prome, awarded the whole of the gardens, saying that “they were 
* perpetual inheritance, and plaintiff's father Maung Ne Dun and Ma 
“Min Dwe had been married people already before they married each 
“ other.” The judgment contains no reference to the Dhammathat and 
does not deal with the questions of law raised in the case, except in 
this one sentence. 

Major Alexander, the Deputy Commissioner, heard the appeal; and 
finding that the gardens were Anapazon Jlettetpwa, or joint pro- 
perty acquired during the marriage, as described at page 344 in the 
‘second edition of Richardson’s Dhammathat, he held that the.case 
was exactly similar to that of Vga Po Thit v. Mi. Thaing (1). Being 
bound by that ruling, he awarded the plaintiff only one-eighth share 
of the property. 

The Counsel for the appellant argues that the property in suit does: ’ 
not come within the definition of property jointly acquired during 
marriage ; as such a ruling would be inconsistent with the rule of 
partition at page 273, section 8, of Richardson’s Dhammathat. That 
tule draws a distinction between property inherited by a wife from 

cher parents during coverture, and property otherwise acquired. Of 
the inherited acquisition, the wife’s son by a former marriage is to” 
get half and the husband’s right of succession is limited to the other 
half, whereas out of the othet acquisition, the step-son is to have only 
one-sixth. Mr. Sen wishes me to follow Mr, Justice Sandford’s 
example and apply analogy so as to make the rule at page 273 applicable 
to the present case. Wa 

My opinion as to the application of the definition in page 344 to 
the present ‘case is as follows: The definition of jointly acquired 
property in that section is not made for the purpose of the law of 
inheritance ; it appears to me to relate only to the law of divorce, and 
partition following divorce. The rules about partition and inherit- 
ance on the death of a relation make frequent and plain distinc- 
tions between ordinary joint acquisitions made by skill, science, 
thrift or trade, and the suécession of the husband or wife to his 
or her relations’ property. I instance section 6 at page 272, section. 
8 at page 273, mentioned by Mr. Sen, sections 15 and 16 at page 276, 
as to children surviving parents, which parents have not received 
a share, section 38 at page 286, where the ancestral property 
inherited by a husband is expressly said to be his and thus liable to 
equal disposal among wives, and section 66, where the distinction is 
most plainly drawn. I hold therefore that the property in the present 

"suit is not. acgutred property within the meaning of section Io, on 
which Mr. Sandford’s judgment is based, and that the two cases are. 





Ga Selected Judgments, Pp, 18. 
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quite distinct. The Dhammathat does not expressly decide the pro- 
portions in which the property in the pf€sent case should be divided. 
The case of a step‘daughter claiming the father’s ancestral property 
from the .step-mother is not put in the Dhammathat. The Extra 
Assistant Commissioner who tried this case has not quoted either law 
or custom as his reason for decision; and where the Burman Judge 
_thus avoids the question, it is peculiarly difficult for a European Judge 
to be certain of the law he must apply. Before being guided by analogy 
it is reasonable to see what principles underlie the Buddhist law of par- 
tition. There is a rule mentioned by Mr. Gillbanks, which says (subject 
to particular qualifications) that husband and wife inherit from each 
other as in section 8 at page 273, and section 66 at page 301. But 
in section 8 this conjugal right is expressly limited, and in section 66. 
the same reason limits the right derived from the parent by the child 
in these sections, and ina great many more the test applied among 
rival wives and families by different parents is, who brought. the pro- 
perty or its chief part into the family. In section 7 this test is very: 
strikingly applied as follows: “If the father had property at the time 
“of his marriage and the second wife none, and if nove has been 
“acquired during their marriage, let the property be divided into four 
“ shares : let the son of the first marriage have three and the son of 
“the second one share. If the father had no property and the second 
.“ wife had, let the son of the first marriage have one share and the son - 
“ of the second three.” : 

The first principle of mutual right of inheritance of husband and 
wife resembles that of joint property of husband and wife, which 
idea Sandford, J., in the case of Maung Kyin v. Ma Saung (1) says must 
have arisen from the fact of the husband and wife living together and 
managing their concerns together. A particular application of, the 
principle willbe found in sections 66 and 67, where it is laid down that 
‘ of the property that was acquired during the time of any particular 
‘ husband, his children shall have two shares because it was obtained 
‘at the time when both their parents were living together.” Thesame: 
rule applies to the family of the particular wife. The Buddhist law 
presumes, from the close intimacy existing between husband and 
wife, that whatever profits they make are the results of their joint 
care and thrift. In section 7 the sons of the different wives are dealt 
with in such a way asto preserve tothe children of the first wife 
the results obtained from her careful management of the original 
capital during a series of years. The children of the-second family 
only participate in the profits accruing since the second marriage, 
which is the time of their mother entering into the matrimonial 

ale] ae OE ee ne A ee eee Ee Bein OR or 

These two principles must~be borne in mind in adjudicating the 
case according to the spirit of the Buddhist law : the wife is entitled 
to some share because, while she lives with hei husband, she has a 
joint interest in all the household concerns ; and although the property 

- may have descended from the husband’s ancestor, it might be wasted. 


— 
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or become profitless if the wife did not do her share in taking care of 

it. But at the same time the surviving husband or wife is jealously 

excluded from complete appropriation of what property came direct 

to one or other, from his or her own family; such property is not to’ 

be diverted in its entirety from the whole blocd to the half blood, or 
_ to the step-parent’s own family, who are nut even blood relations. 


These rules are both observed in the decision of the Dhammathat 
between a daughter anda step-father of some property inherited by 
the mother from her ancestors during the coverture. The step-father 
gets half because’ of his position and duty as husband and partner of 
deceased; the daughter gets the other half because the property 
came from her mother’s family. I see no difficulty in applying a 
similar rule where the parties are a daughter and a step-mother. 
This is the analogy which Mr. Sen wished me to apply; and it is the 
rule-by which the Deputy Commissioner would have guided himself, if 
he had'not thought Mr. Sandford’s decisicn applied to the case. 

Ido not think the opinion to which I have come is inconsistent 
with equity or former decisions, or unsuited to the present state of 
Burmese society in which the wife takes a considerable part in trans-° 
actions of the family. 

-I may add that the word Jetée¢fwa—translated as “ acquired” in | 
the sixth line of section 10 at page 274—is said by Major Sparks, at — 
page 210 of his Code, to mean “ obtained since marriage,” but to be 
more restricted in meaning than the word. hnapazon, which he 
translates as “‘‘joint.”’ These words, he says, are used indiscrim- 
inately in the Dhammathat through the inaccuracy of the translator, . 
and are not so used in the original Sanscrit. The same confusion: 
occurs between ¢hinthi or “separate” and payin or “ originally: 

belonging.” Major Sparks classifies property of the kind claimed in 
this suit as thinth?, or separate property of a husband or wife, 
namely, ‘what has come into the possession of either by inheritance 
“from his or her own family since marriage.” He restricts knapazon 
.Or joint property of a husband and wife to two kinds :— 


(x) All profits or interests arising since marriage from the 
'-employment or investment of the separate property of 
either. 


“(2) All property acquired vy their mutual skill and indus- 
tr ” 


It appears to me that these indications of his opinion are agree- 
able to and confirm the opinion to which I come after independent 
examination of the Dhammathat, and though his authority was not 
quoted at the argument, I attached great weight to it. 
~ For the above reasons I modify tke decree of the Deputy Com- 
missioner so as to award to plaintiff one-half share instead of one- 
eighth, as awarded ‘n the decree. oe aes 
_ _ And as plaintiff originally claimed all, instead of agreeing to state 
a case, which being one of law might have been determined without 
much expense, and as the two appellate Courts hold she had no right 
to the’ house, I order her to pay the costs‘in all Courts. 5 
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With reference to Mr. Gillbanks’ contention add that I find no. 
‘authority in the Dhammathat, nor reasons in equity, for holding that 
plaintiff, Who is adult, has no right to present relief, but ought to wait 
till her ‘step-mother’s death. 


[SPECIAL COURT] 
Batis C.F. Wilkinson, Esq., and F. fardine, Eig: 
“Civil Appeal ae MAUNG KIN (Areettanr) v. MA HNIN YI (RESPONDENT). 
No. 19, _ Mr. Gilltanks for appellant. - | Mr. Sen for a aes 
Soca Buddhist Law-—Husband and wife—Maintenance of children. 
14. When'a wife chooses to live separate from her husband she-is not entitled te 
"ic claim from him maintenance forthe children. So long as the marriage-bond sub- 
sists the wife is required to do her part in contributing to the lpia comfort ane 
well-being.” 
THE Judgment of the Court was delivered by— 
- JARDINE, Jlt is unnecessary for us to determine whether the 
Buddhist law imposes on a parent a civil duty of maintaining his 
child, or wether. a claim of that sort is to be determined -by the. 
Buddhist law.. We can decide this appeal on a more ordinary ground. 
The plaintiff has not shown any fault on the part of her husband. 
It is plain that he left gold with her to maintain the children, ‘and it 
doesnot. appear that she ‘has made any attempt to resume cohabit- 
"ation. with him. So long as the martiage-bond subsists the wife is at 
Buddhist law required to do her part in contributing. to the joint” 
comfort and well-being; as shown in such texts as section 13 of the 
5th Book. of the M/anu Kyé and in other. texts. Desertion ofa 
liusband seems once to have: been punishable (see s. 30, 6th Bk., 
p.170). We would also draw the Judge’s attention to the decision 
rf the Special Court in Civil. Reference No. 1 of 1880 (1), to the< 
_ effect that the taking of a second wife is not by itself a fault against 
the first wife. 
As the plaintiff chose to live separate from her husband: and made 
her own arrangements, she was not entitled to claim maintenance of 
the children, and we therefore reverse the decree and’dismiss the . 
suit with costs on plaintiff of both the suit and appeal. 








Before F. Fardine, Esg. 
MI KIN + NGA MYIN GYL 

No. 100 Mr, Burz for appellant. 
ry " Budlahist Law—Burma Courts Atl Sepiuction EP vepti ih aifen- Daman: 

October : -A woman cannot claim damages for seduction merely on the ground of preg= - 
"Tg. “nancy having resulted from cohabitation, She. is not specially entitled , under. the. 
nee Burma Courts Act to have the Buddhist law applied. 

“THE: plaint-alleged-a- promise of marriage and intercourse: of-defend-- 
ant:.with plaintiff” for above .a year. Plaintiff says she. is pregnant. 
The original Court did not pass a finding of the issue about a promise 

of marriages. The lower Court on Appeal, for apparently good reason, — 


held. that tone was 's proved. I assume then that the ony youndatton 
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for the action is that plaintiff by her own consent cohabited with 
defendant and so became pregnant. Before admitting an appeal 
I ask by what law can sucha suit be maintained ? 

Ido not see that it raises any question regarding marriage, and 
therefore the plaintiff is not specially entitled under section 4 of the 
Burma Courts Act to have the Buddhist !aw applied. The circum. 
stances of the present case seem also different to those of sections 
22 and 26 of the 6th Volume of the Manu Kye Dhammathat. 

The case must then be decided according to justice, equity, and 
good conscience. | fail entirely to see how the alleged pregnancy can 
be considered as acause of action. The plaintiff must have known 
that it was the probable result of the cohabitation and must be taken 
to have consented to it. Besides this an award. of damages would 
encourage immorality. For these reasons I confirm the Depyty Commis- 

_ sioner’s decision, dismissing the claim without calling on respondent 


he ee 


Before F. Fardine, Esq. 
' MISAUNG anp two oraers v, MI KUN anp AwoTuHEr. 
Messrs, Gillbanks and Sen for | ‘Mr. Vertannes for respondents. 
appellants. 
Buddhist Law—Succession—Mother and children, 
By Buddhist law on the death of their father no child other than the eldest can 


claim a share of the inheritance from the surviving mother. ‘The position of children 
in relation to their parents discussed. The correctness of section 68 of Sparks’ 


Code questioned. : 
THE plaintiffs are sisters of Mi Saung, the first defendant. The 
second defendant is daughter of the first defendant, and the third 
defendant is widov: of Maung Paw La, who was brother of the plaintiffs 
and the first defendant. Their mother Mi Tu is still alive and is not 
a party to this case. The suit was brought for a half share in 62 
acres I4annas and 4 pies of land. The plaint says this land is in 
possession of second defendant, for which reason she is made a defend- 
ant. The ground of claim is stated to be that the land is ancestral 
and that the plaintiffs are heirs. The plaint further states that in 
1877 the mother Mi Tu without consulting the children sold 26 acres 
7 annas of land to one Nga San E for Rs. 110, and that in Civil 
Case 14 of the 3rd quarter of 1877 in the Court of the Extra Assist- 
ant Commissioner of Myoma, the present defendants sued Mi Tu and 
San E and obtained a decree for the said land on payment of 
Rs.t1o. The plaintiffs offer to pay their share of this amount. The 
plaint shows no ground for claiming a half in any but the 26 acres 
J annas of land. = - : , 
Defendant Mi Sa answered that the land had been acquired’ under 
the decree of 1877, and since then the defendants had extended the 
‘cultivation beyond the 26 acres so received: that plaintiffs knew that 
Mi Tu had first mortgaged and then sold to San E, and that they 
“were.aware of the facts and did not.object. 
The other two defendants answered to the same effect, averring 
that Mi Sa hal borne the expenses of the suit of 1877, in which suit 
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the plaintiffs had refused to join, and that they now sued. because’ the 
‘land had been improved and the cultivation extended, They urged that’ 
the mother Mi Tu being alive, plaintiffs might sue her, but not'them. 
The Extra Assistant Commissioner of Myoma found that plaintiffs. 
‘had declined to join ir the suit of 1877, and were precluded by Bud: 
‘dhist' law from suing the defendants as the land had been recovered 
* from thé person ‘to: whom the mother sold it: and that as the mother 
is alive and the children cannot sue for partition until the parents are 
dead, the present suit will not lie. He further found that the excess. - 
‘over "26 acres was the recent acquisition of the defendants. He dis- 
missed the suit with costs. 
TheDeputy Croninitseiones of Toungoo, Major Strover, siti on 
the, texts quoted by Sandford, J., in Nga Myaing v. Mi Baw. (r),. 
- held that’a suit for partition may be brought after the parents’ death 
and that the plaintiffs were entitled to a declaration of right. But 
the decree went further and awarded them half of the land Paned for 
on payment of half of the Rs, 110, and half of the expenses of the . 
suit of 1877. He records that it was admitted: that Mi Tu owned 
62 acres 14 annas and 4 pies of land. This point was however 
contested and made a formal issue in the original Court and — is a 
ground of appeal here. 
The judgment of the Extra Assistant Competence: of Myoma in it . 
suit of 1877 shows that the present three defendants there sued Mi 
Tu and San E for 26 acres and 7 annas. MiTu said she had sold 
to San E, who said he had bought it from her. The Extra Assistant 
Commissioner treated this sale as a mere mortgage and his judgment — 
contains the following assertions: ‘The land belongs to’Mi Tu; on: 
“her death the present three defendants inherit. Immoveable pro- 
 perty cannot be sold without the consent of the caildren (véde page 
“181 of the Manu Kyé Dhammathat). The children may mortgage 
“it for charitable purposes, If it were necessary to sell the land for 
1, necessary. subsistence, the mother must, before selling to a stranger, 
“give the daughters an option of buying it.” 
The issues requiring distinct findings appear to me to be -the 
‘following: — 
(1) Did the plaints refuse to join the defendants i in bringing 
the suit of 187.7? 
{2) If so, are the plaiatifis thereby estopped feotit bringing ie 
present suit ? 
' (3) Have the plaintiffs proved that the part of the 62 acres Ig 
annas 4 ples in excess of the 26 acres 7 annas awarded 
in 1877 belonged to Mi Tu? — 
(4) Have the plaintiffs proved ony right to any land except 
: the 26 acres 7.annas.?. to 
&) “Are daughters entitled to sue ‘for a share of the “property 
of their parents‘on‘the death of the ‘ tather, or must they ~ 
wait till the mother is dead- also? 
{6) Are plaintiffs entitled to any relief in the present suit, and, 
if so, to what relief ? i 
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On the first issue I am of opinion that the plaintiffs did in 1877 
decline to join in the suit brought by the three defendants to recover 
the 26 acres 7 annas from San -E, The witnesses of both sides 
say so: the plaintiffs said they did not wish to sue, the reason being 
apparently that they did not wish to sue their mother. On the third 
and fourth issues I find that plaintiffs have not proved that any land in. 
excess of 26 acres 7 annas belonged to Mi Tu or was ancestral, and. 
that plaintiffs have not proved any right whatever to any land in 
excess of that quantity. Defendants being in possession, it was for the 
plaintiffs to prove any rights they possess: but they did not even aver 
such rights in their plaint, and when.on defendants’ denial a distinct 
issue was raised, they produced no evidence except the very vaguest. 
Defendants have produced more circumstantial . evidence to show that 
the excess over the 26 acres 7 annas is their own acquisition since 
the decree of 1877. ' I believe this evidence and find against plaintiffs . 
and for defendants as regards the excess.. I concur with the original 
Court and the opinion of the assessor Maung Shwe Waing, the other 
assessor having given no opinion. ; 

On the second issue my opinion is that there was nothing in-the 
circumstances of: plaintiffs’ refusal to join in the suitof 1877 which 
would at Buddhist law or in equity preclude them from suing now. 
The evidence does not convince me that they gave up to defendants 
without consideration such rights as plaintiffs possessed in the land. 

-They merely refused to join in that suit. If estopped at all, it is by 
limitation ; and in the present appeal I need not consider that point. 
Tf at Buddhist law the widow hada right to make an absolute sale, 
the plaintiffs cannot bring this suit. If she had a life-interest only, 
neither she nor the defendants who have recovered the land from her 
vendee can be sued during her lifetime, as it is not said that she is 
imbecile, as there is no contention that the widow forfeits at Buddhist 
law her rights when she makes an illegal sale, and as there is no 
question raised in this case about the eldest son or the eldest daughter 
not having on the death of the father received the share to which he or 
she was entitled when that event occurred. I note this last fact to dis- 
tinguish the present case from that of Vga Shwe Yo v. Mi San Byu (1). 

The judgment there perhaps conveys the impression that any of 
the children has an immediate right to sue on the death of either parent. 
But the opinion of the assessor Maung Ba Wa in that appeal was 
based on the fact of the eldest child having a right at Buddhist law 
to demand a share which, he assumed, had not been given him 
before the sale by the widow; and in the argument, the question of 
the particular kind of relief to be given was not discussed whether as 
claimed by recovery of the land or, as might have been argued, by a 
fresh suit for a declaratory decree under the 43rd section of the 
Specific Relief Act. The point really decided by that judgment was- 
that without some. family necessity the widow’ could not effect an 
absolute sale of property which she and ,her husband had jointly. 
acquired; unless the children gave consent to such sale, It was on this 





(x) Selected Judgments, p. 108.. 


“418 ‘SELECTED. JUDGMENTS AND RULINGS, -. ‘ 


broad question that the assessors: Maung On and Maung Ba Wa 

differed. : 

"> In the present appeal Maung Kyaw Dun’s opinion seems to be male 
that the land was wrongly recovered from San E, and must now be 
treated as forming part of the undivided inheritance: in which the. 
‘daughters of, "Mi “Tu have rights.’ But at the same time he is of. 
opinion that the daughters cannot claim a division from the mother, 
and I fail to see how’any but a declaratory suit can be brought during 
‘Mi Tu’s lifetime. The cases of Nga Myaing and of Mi Te decided by 
Sandford, J. (1). are quite different from the present : and those careful 
judgments, though valuable aids to consideration of the apa of the - 
Buddhist law, seem to me not otherwise in point. 

On the fifth issue my finding is that younger “daughters are not - 
entitled to sue the mother fora share of the property on the death of the 
father, but must’ wait until the mother is dead also before they can 
claim their shares. 

In dealing with this ‘question I have been led to “eperee what the 
Buddhist law ordains as to the status of the children before the father 
dies, so that its general ‘spirit: shall not be ignored in deciding this 
particular point. As Sandford, J.’s rulings show, the present pos- 
sessor of property has sometimes large powers of sale, and a the 
relations of theseller may insist on pre-emption from the purchaser in 

case the latter wishes to sell again. The 1oth Book of the Manu 
Kyé caretully secures the child’s share of property against a step- 
parent in certain cases, and yet leaves large powers over the residue : 
and it is not easy at once to say under such a law: when the right of © 
bringing suit arises. On this fifth issue, which is of general impor- 
tance to the Buddhist community, no decision of either this Court 
or the Recorder’s Court has been shown me either on the interpreta- 
tion of the written law or on the custom ofthe people. In Nga Shwe 
Yo’s case the assessors held different opinions; Maung On, a former 
Judge of the Small Cause Court at Rangoon, holding that the widow 
- had the right to make an absolute sale, and that the Taw which invali- 

_ dates the sale of ancestral property and which Sandford, J.’s decisions 
declare is inapplicable to the case. Maung-On held that the widow 
had as much power of absolute sale as she and her husband had jointly 
possessed during the husband’s lifetime, and seems to have held | 
that she became ‘absolute owner of all but the portion of the ‘eldest 
son or the eldest daughter, and could dispose of all but such portion as 
‘she chose, irrespective: of family necessity or the interests of the - 
children, and that the purchaser got by such sale a valid title so as to 
~ preclude the children, whether: they had consented or not, from ever 
contesting the vendee’s rights. 

In. the present appeal the Counsel agreed. that’ "it was. vain to expect _ 
any clear evidefice about established custom: and as no issue about 
custom’ was demanded, and asin Nga Shwe Yo'scase I had ascertained 
fron: different native "Judges that they had’ never personally known 
-of cases of aren eeonit sales by. widows without_consent of the heirs, 
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I thought it unnecessary to frame any issue on which evidence of 
custom should be taken. In the absence of decisions, of translations 
of any Dhammathats except the Manu Kyé,and on consideration of 
‘the obscurity of the Burmese phraseology, | was averse to deciding a 
doubtful question of the law of inheritance without native assistance ; 
and I accordingly: selected as assessors in the present appeal, Maung 
Kyaw Dun and Maung Shwe Waing. The former was for years an 
Extra Assistant Commissioner and has made a study of the Dhamma- 
thats: the latter is an Extra Assistan Commissioner. Maung Shwe 
Waing agrees with Maung Kyaw Dun in holding that the children, 
other than the eldest son or eldest daughter, may not demand their 
shares of the inheritance until both parents aredead. But he appears 
to me to hold that the widow’s power.of absolute sale is limited 
to circumstances of family necessity, and that she only takes a life 
interest in the residue of the property, and that her children on her death 
may demand the property sold to the purchaser. The Extra Assistant 
Commissioner of Myoma in the suit of 1877 was of different opinion, 
as he reversed the sale of the land by the widow during the widow’s: 
lifetime, Where Burmese Judges differ so much in their interpreta- 
_ tion of the written law, it isnot easy for meto give judgment without 
feeling the danger of mistake occurring. I notice the fact that both 
the present assessors say that widows very seldom sell the inheritance 
“where no family necessity exists, unless the children first consent, 
without a remonstrance from the children if they are old enough to 
temonstrate. "Two'instarices of successful remonstrance, namely, the 
. case of 1877 and Shwe Yo’s case, are on record. These facts must be 
remembered in an inquiry into the general spirit of the Buddhist law 
as it would be unsafe to ignore that in the construction of one or two 
doubtful sentences relating to a particular point. In interpreting 
Buddhist law thére is greater difficulty than at Hindu law because the 
Buddhist civil law of inheritance is not so closely connected with 
religious ideas. 1n some places the connection is more visible than in 
others, but we have at-present no means of determining the relative age 
of different parts of the Dhammathats. 

In several places the children are treated as owned by the parents, 
and this doctrine pervades much of the law of marriage, e.¢, Book 6, 
sections 21 and 23 of the Manu Kye. Itis also stated in section 80 
of Book 10, In Book 3 the sale of children is allowed, and elsewhere 
the division of children between the parents of divorce is provided 
for. “The goth section of the 6th Book punishes desertion of 
parents : and in Book 12, section 47, the doctrine is Jaid down that 
an utterly incorrigible child may be driven away and disinherited. 
The first assumption is, I think, that parents and children live 
together ; the children may marry with consent of parents, and with 
this consent or acquiescence a sort of emancipation may be: made 
by a.grown-up son or daughter taking some of the property and’ 
‘setting up a separate establishment (Book 10, sections 22 to. 24, 
26 to 32): In Book 3, sections 33 to 37, the separation and division 
during the parents’ lifetime is mentioned : the children living Separate 
are compared to fruit and blossom which have fallen from the tree 


at 
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_ In Me Pyu's case the application to the state of things of the law 
laid down in section 30 of Book 6 will be found. “The parent some- 
times after the. children had separated went to live with a son. or 

- daughter; and..a child sometimes after the children’ had separated . 
-went.to. live with a son or daughter; and a child sometimes returned 

. to the-parental house. All these. circumstances admit of: natural 

explanations. - I.adduce them to avoid expressing a general proposi- 

~ tion without the right limitations, There can be no doubt that living 
together is a.great fact in Buddhist law: and that the’ children are to 

-be subordinate to the parents until they obtain a more or less indepen- 
‘dent position. ia ta 

But the. position of the eldest son, the auvatha or thagy? as he is. 

“called, is superior to that of the others. In the list of children in 
section 81 of Book 10 it is said that the auratha only has a ‘perfect 
right to the property. of his parents. Other children cannot demand. . 
property from the surviving parent on the ground that the deceased 
patent had promised it... In the division under section 50 the auratha’ 
has the first choice. At sections 15, 22, and elsewhere ‘it is said he 
takes the father’s place : this may be when the father is dead or when 
both.parents-are dead. He is superseded if deaf or blind by a younger ~ 
brother under section 36; and possibly section 35 imposes on the 
auratha the burden of maintaining a brother helpless from disease. 
He has a duty to perform, but whether this duty is a mere moral obli« 
gation or canbe enforced at law is at present undetermined so far as- 
decisions go. The Manu Wunnana, section 10, and Manu Shwe Myin, 
section 12, describe this duty as the taking up of the father’s burden 
or responsibility ; and it is when this burden is assumed that the eldest 
son is to get the elephant, horse, sword, goblet, betel-box, and other 
articles used by his father. Under certain circumstances the eldest 
daughter, at least when there isno son competent to assume the 
parental duty, takes the paraphernalia of the deceased mother, as at 
section 3 of Book 10 of the Manu Kyé, where she takes her mother’s 
ornaments, clothes, and the slaves who cooked herrice. These rights 
to paraphernalia, though expressly stated in the three Dhammathats 
above quoted, are not even mentioned in Sparks’ Code. They are 
rights additional to the fractional share of the inheritance, which on | 
the death of one parent the eldest son or eldest daughter is entitled to 
demand from the surviving parent. ; 

During the life of parents the children have some rights of user, at © 
least while they live with the parents, but without the parents’ consent © 
they cannot waste or give away the property.. See Book 6, section 

43, and. Book 8, section 3, about gifts. The wife and the scholar are 

., placed under the same restrictions. But at page 239 of Richardson’s 
. Manu Kyé occurs a passage which shows how closely the Buddhist 

__Jaw fits with the ordinary circumstances. of life ; how.the-same-neces-~-- 
. sity created the same equitable doctrine in England and Burma; how: 

_ careful a foreign Judge should be in stating exceptions whenever he 

_. deals with a general rule laid down for the first time. If the parents 

have become silly from old age,*and without thechildren’s consent give 

_~vaway the property, the receiver must give it back if the children demand 
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it. A definite and reasonable ruling like this seems to me to throw great 
doubt on the rigid rule stated on the Bench by Maung Kyaw Dun, 
namely, that the surviving parent may, if she pleases, sell the land and 
throw the price into the sea, and that the heirs have no right to 
object. The more I study the Buddhist law the more it seems to me 
to accord with the life of the people and the usual facts: and I incline 
to think it important in interpretation to: give the same recognition 
to moral duty and to equitable doctrines as is given by the Dhamma-. 
thats. Otherwise we shall divorce law from morality and equity, and 
be forced to such conclusions as the absurdity above stated. The notion 
of the Buddhist law is that the family lives together and that the children - 
are subordinate to the parents ; the rule of the road given at section 22 
of Book 7 has a general reason, a scholar must yield to his teacher, 
children to their. parents, the young brother to the elder, one with a | 
light burden to one with a heavy one. Butas we haveseen, the parents 
often let the children set up separate houses, and the aged parent or 
grand-parent sometimes wishes to spend the- closing years of life 
under the guardianship of a child. So that the general rules of subor- 

. dination cease to apply where all the. circumstances have changed. 

- Having now considered how the children stood in relation to 
parents and to each other, we can consider whether there is reason 
to suppose that any child can on the death of the father demand a 
share of the:inheritance from the surviving mother. The subordination 
is,due to parents, the word being plural. 

The 68th section of Sparks’ Cole gives some apparent sanction for 
such claims. It is as follows: “In the division of an estate be- 
“tween the surviving husband or wife and children, the widow or 
“ widower shall take the dwelling-house and the three-fourths of the 

“estates; and the children divide the remaining one-fourth equally 
“among them.” 

The two assessors are distinctly of opinion that this is bad law: 
they say they never heard of the younger children sharing in the one- 
quarter share given to the eldest son, or of this share being charge- 
able with the maintenance of the younger children. They say that 
where the Dhammathat awards an eldest son a quarter share, he takes 
it absolutely and is not entitled afterwards to share with the other 
brothers and sisters in the other three-quarters on the death of the 
surviving parent.. The only text to support Major Sparks’ view 
quoted in this argument is section 2 of Kyaw Din’s reduction of the 
Winetksaya Pakathant, of which the translation is as follows :— 

“2, After the death of the father (the inheritance) shall be divided 
between the mother and sons in the following manner. The mother 
to take-all the female slaves; and the things used by the father, such 
as his riding horse, da, &c., shall be given only to the son. After 
thus dividing, the remaining property shall be divided into four equal 
parts, one-quarter given to the son and three-quarters to the mother. _ 

. If there are sons of the same parents, the quarters shall be divided 

between them in the following manner: The said property quarter 

shall be divided. into ten parts and two-tenths shall be given to. the 

“eldest son. “The balance shall then be again divided into ten parts. 
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_ and the elder son shall get one-and-half parts, the balance shall. then 
be again divided into ten parts and one part given to the son next to- 

- the second. The balance shall then be again divided into ten parts 
and half of one part given to the youngest son; and the balance after 
such division shall be equally divided among all the. brothers.” Thus 

in this manner division (of property) shall be made among children of 
the same parents.” : 

I have already mentioned that in Shwe Yo’s case the assessor 
Maung Ba Wa took the view expressed by Major Sparks. But it 
does not appear distinctly stated anywhere in the Manu Kye. 
In section 5 of Book 10 the rule of division between the mother and 
sons on the death of the father is thus stated: “ Let the residue be 

. “divided into four parts, of which let the eldest son have one and the 
“younger daughters with the mother have three.” So in section 3, 
where the father and daughter- divide on the death of the mother, it 
is said: “Let the residuebe divided into four shares, let the daughter 

_ have one and the father three.” It is difficult to understand why the 
maintenance of the younger children should, when the surviving 
parent does not marry again, be transferred from that parent who | 
keeps the bulk of the property and be imposed on the eldest:son or 
eldest daughter. Inthe Wunnana, section to, the rule of division 

between mother and sons makes no mention of younger children, the 
mother gets three shares and the eldest son one share. It is the 
same in section 12 of the Shwe Myin. \tis not necessary to go fur- 
ther into the law on this subject, as the suit is not brought fora share_ 
in the peculium of the eldest child.” 1 have had to ‘consider it 
because if the law was correctly stated by Maung Ba Wa, and if the 
younger children are entitled to share in that portion, the suit should 
have been brought for partition of the share of the eldest child and not 
for a half share of the estate during the ‘mother’s 1ifetime. We have 

. tried to put some reasonable meaning on sections 11 and. 12 of Book 
to of Richardson’s Manu Kyé about partition of a fourth share 

“among relations on the death of the surviving parent, but without 
success. It is however unnecessary to deal with these sections as the 
mother is still alive. | a 
. In section 13 the rule is laid down for partition when both parents 
are dead, leaving,only daughters: and in section 14 when only sons 

- are left, and when both sons and daughters are left. But no rule has 
been shown either in the Manu Kyé or any other Dhammathat allow-. 
ing any but an eldest. son or eldest daughter to claim a share until 

- both parents are dead. The Manu Kyé, asalready noticed, awards. 
three-quarters to the mother with the younger daughters on the death 

- Of the father: the other Dkammathats quoted do not mention the- 

ounger daughter. Any ambiguity that remains appears cieared up. 
by section 9 of the Wunnana and section 25 of the ‘sre Mytin, witich 
expressly mention the death of both parents as precedent to the 
general right to claim a share in the inheritance. I note that the words 
translated by. Dr. Richardson as parents usually mean father and 
mother inthe Burmese language; and very often the words twa - 
persons are found in the Burmese text. Bee 
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On the sixth issue I am of opinion that the plaintiffs are not 
entitled to any relief in this suit. There is no claim as eldest daughter. 
The mother has not been made a party. There is no prayer for a 
declaratory decree. There is nothing to my knowledge in the circum- 
stances of the case: to entitle to other. relief at Buddhist law in the 
present suit, Itis thus unnecessary to discuss further whether the 
widow takes a life interest, with a power ‘of sale only in case of 
necessitous circumstances or otherwise. On this point the assessors 
differ; and the Wunnana in section 11 gives greater power to waste | 

. the property to a widow who marries again than is given by the 
Manu Kyé, which looks on second marriages as common, and on step- 
parents with a natural jealousy. 

I append to this judgment the opinions of the two assessors and 
their statements to the Court, and translation of the following texts: 
Manu Wunnana, sections Q, 10, 11, and17, Manu Shwe Myin, 
sections 12 and 25. 

There is less difference of opinion on the fifth issue than might 
have been expected, and fewer differences in the texts than might 
have been looked for when we remember that until 1848 the law was 
only to be found on palm-leaf manuscripts and had to be interpreted 
without the aid of earlier judicial decisions. Possibly the reason 
why none can be found is that the proposition is too clear, and the 
law too well known. In fact, Mr. Vertannes has not seriously con- 
tested Mr. Gillbanks’ argument that the general partition cannot be 
claimed tntil both the parents are dead. _ 

I now reverse the Deputy Commissioner’s decree and ‘restore the 
original decree, the respondents to pay costs of both appeals. 





The opinion of Assessor. Maung Kyaw Dun. 


In this suit one Mi Saung, together with her daughter MiSa and her brother’s 
wife Mé San Thu, sues her mother Mi Tu and Nga San E, the buyer of the 
land in dispute, to redeem the Said land, which the plaintiffs allege was sold with- 

_-out their knowledge or permission to the said Nga San E, who is a stranger. On 
weighing the whole of the matters of fact contained in the plaint, the written state- 
ments and the evidence given for both sides, I find that the plaintiffs. have no right 

‘.to redeem the land in dispute. This opinion. is grounded on the following points of 
law : Monu Kye Dhammathat, Book 10, section 4, says that on the death of the 
father, the mother shall give one #é of paddy land and a share of cattle to her 
daughter. But Manu Wunnana, section 11, and other Dhammathats amended this 
clause about land and distinctly-say that the mother has aright to dispose of not 
only the said pé of land, but also the whole cf the property. The land in question 
is not to be deemed ancestral property as the defendant Mi Tu, who is the mother, 
is still living, and until her death it cannot be regarded as such. : cd 

’.2. In support of my opinion another quotation may be made: Wineiksaya Paka- 
thazni, which is in universal use among the Judges, Kéns (Cadis), Advocates, &c;, 
of Burma, says : “ The daughter has a right to keep in her possess‘on such property 
* given to her during the lifetime of her father and mother as dowry, gold earnings, — 
“ gold necklace, bodkins, &c.”” As this section does not contemplate the giving and 

_ receiving of any land, | do not hold that the plaintiffs Mi Saung, Mi Sa, and Mi 
‘San Thu have a legal right to claim the land now in dispute. The plaintifis can- 
not claim and receive any land unless it was positively given them by their ‘father - 
during his. lifetime. sto ; “3 

3. The Manu Wunnana Dhammathat, Winetksaya Dhammathat,. and Baung- 

. gydk palm-leaf manuscript. Diammathat, -collections of Burmese law which are 
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. generally referred to by the Burmese Judges anid Kéuns, go toshow that the daughter 
has a legal right to keep in -possession such. property as was given her in: the 
presence of the mother by her father during his lifetime. 

There is not one passage in the above-cited Dhammathats showing that the 
daughter is legally entitled to the remaining property in- her mother’s possession, 
Therefore the plaintiffs have no right to claim the land now in dispute. pine 

4. The defendant Mi Tr had a.son called Nga Paw La. This Nga.Paw La, 
after his marriage and before he died, never did take possession of any portion of 
the land in dispute and work it, although he had a ‘right to claim and _ receive -one- 
fourth of it from his mother. And as this son died leaving no children who could 
claim his inheritance, the land in question should be left in Mi Tu’s possession. - 

After the decision of this case Mi Kun. and Mi Pyu brought a suit against 
the said Mi Saung and Mi San Thu, claiming'to be admitted into the possession of 
that land in dispute after giving their share of money, as thé parties are sisters and 
co-heirs. With teference to this point at issue various Dhammathats state that as 
there are seven kinds of ancestral property, and as the defendants who are co-heirs 
have been keeping the land in question in their possession and enjoying its pro- 
duce, the ancestral land should not be divided, but the parties according to their 
Priority of birth, z.e., eldest, elder, younger children, should be admitted into the 
possession of the land now in dispute. 


The opinion of Maung Shwe Waing, Extra Assistant Commissioner. 
The principal points which require to be considered here in this case are — 


(1) Whether an inheritance can be divided in the lifetime of one of the 
parents. 

(2) Whether a surviving parent has a right to sell the whole or a portion of 
such undivided. inheritance without the knowledge cr consent of the 
children, 

(3) Whether, when -the inheritance which has been absolutely sold by. the 
surviving parent being redeemed by some of its heirs, the other 
children who did not join in recovering such property could claim 
shares, : ; 


According to the Buddhist law and to the general custom the partition of inherit: 
ance cannot be made in the lifetime of surviving parents. (Ch. 1,.s. 25, Manu 
Thara, and Vol. 10, s. 11, Manu Kyé.) : 

Under sections 4 and §, Volume to of Manu Kyé, and sections 12.and 13 of Manu 
Thara, an eldest son or an eldest daughter, on the death of. the father, is entitled to 
his or her share of certain property, such as an elephant, horse, slave, &c., and the 
mother and younger children take all the residue.of the property, animate and 
inanimate. But if the eldest child be a son and demands one-fourth of such 
residue, it will go to-him, and threé-fourths to the mother and younger children., 

The younger children have no right over such residue during the lifetime of the 
surviving parents, who can sell the whole or a portion of such property for neces- 
sary subsistence (Vol. 10, ss. 4 and 5, Manu Kye). But asa general custom such 
property should only be sold to a stranger when other heirs to the property are 
not willing to accept the bargain. ‘ 

When property is sold toa stranger by a surviving parent and is afterwards 
redeemed by some of the heirs, they hold the said property as purchasers ,by pre-~ 
empti¢n and not as sharers ; therefore the other heirs who did not join or contribute 

. anything towards its redemption can claim no shares in that property. ple 

in this case it appears that Mi Kun and Mi Pyu first instituted a suit in the 

Myodk’s Court at Toungoo against Mi Saung and two others to recover 31 acres 
7 annas and i pie of land, valued at Rs. 300, as their share of inheritance. 5 

The Myodk after enquiry dismissed their claim on the grounds that their mother 
is still living and the land in question is ane redeemed by means of an action after .. 
it had been absolutely sold by their mother. But this decision. was reversed in 
appeal by the District Court of Toungoo, and it decreed that the appellants were 
entitled to acres 31-7-1 of the land-in question on payment.of Rs. 55, and half the 
expenses of the suit in which respondents redeemed the land from one San E, : 

j : A sl 
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It was alleged that the land originally sold toSan E by their mother was only 
26 acres, which increased to an extent of acres 26 annas 14 and pies 4 in five years” 
time, after it had been recovered from the possession of San E by gradual extension 
of cultivation on adjoining waste lands. I am therefore of opinion that the actual 
increment of land brought under cultivation by respondents, namely, acres 36 annas 
14 and pies 4, should not be taken as ancestral property, and the original land which 
has been redeemed by them from San E should be treated as their own private 
‘property upon which their other sisters have no claim for shares. 





Maxu Wowwana DeaMMATHAT. 
Translated by H. MacDonald and S. Minus, 


9. If there be many slaves and property which should be called inheritance, 
they shall not be divided during the lifetime of the father and mother, i.e., two 
individuals. : 

10., There are seven ways of demanding inheritance from the father and mothe: 
as mentioned in the begir:ning, and of these seven ways the following shall be con- 

- sidered as the rule of inheritance between the mother and sons. After the father’s. 
death, if the son bears the father’s responsibility, such eldest son gets the lance 
used by the father, and also all such articles of use, and elephant, betel-box, tea~ 
pot, cups used in betel-boxes, sword-bearer, umbrella-holder, and cther followers 
‘being animate and. inanimate things always used (by the father).° He shall also in 
the first‘ instance get the riding horse and ass, and also the vegetable garden, paddy 
land, house and land separately. Noson shall forcibly take the waistband, earrings, 
hair-pin, bracelets, ring, &c., palanquin, cymbals, as are given to wear and use 
during the father’s lifetime. Ofthe bullocks, buffaloes, goats, pigs, and paddy land 
being property other than those @lescribed above, the mother shall get three shares 
‘and the son oneshare. Beside these the remaining inanimate property, namely, gold 
and silver, shall be divided in the same manner. The son was unable to give any 
assistance at the time the property was acquired, and the father did not take care 
of the property that was acquired, and for this reason the mother is entitled to get 
three shares, and if the son takes his father’s place, he gets one share. As the 
-mother had been looking after and feeding them she shall get three of the male 
slaves and the son one. The mother shall get all the female slaves. Even if there 
be to sons it shall be-the same. If there be female slaves only, the mother shall 
divide them and give an appropriate number to the son. This relates only to le¢- 
“tet-pwa* property and slaves, If there be ary slaves brought by the father; they 
shall be divided equally with the mother. The division between the daughter and 
father, as far ag it relates.to slaves, shall be the same as this. : , 

11. Bracelets, rings, earrings, necklaces, given to the daughter by her parents 
during the lifetime of the father shall be given to the daughter alone. The 
family of slaves, cows, and buffaloes by pairs shall also be divided. Indian-corn, 
peas, and paddy ghall be given to the daughter as much as she deserves, and the 
balance to the mother. If the daughter be married and lives in a separate house, 
she alone is entitled to all things given her by her parents at the time of her mar- 
riage. . If the daughter be one who eats and lives together with her parents, though 
she be from a respectable family, the mother being with her, has the control over 
all the property. The mother of such daughter can make use of the property, can 
feed a second husband and can make offerings, and even if the whole property 
become exhausted she cannot be blamed. If asked why the girl who is from a 
respectable family should hot get any property by her being together with her 
parent, the reply is that the mother has control over her daughter. If the mothér 
during her lifetime makes use of all the property and the property becomes 
vexhausted, let it be so, but if any property be left, the daughter alone takes possession 
of the said. property. Therefore she who lives with her parent has to remain 
without anything before. ; a . 

17. The following is the way of dividing the ancestral property among the 
‘thildren born’ of the same parents : After their (mi-pa) parents’ death the eldest 
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son shall receive two shares, the elder one-and-a-half shares, the youngest one share. 
The shares of the eldest, elder, and youngest daughters shall be in the. same 
proportion as those of the eldest, elder, and youngest son. The eldest son and the 


eldest daughter shall-receive their sharé’of cattle in thesame proportion. Thislaw . 


‘of division.applies to unmarried children. : 
Manu Taara SHwE Mytw DHAMMATHAT. 
Translated by H, MacDonald. a 


12, Of these seven kinds the following is the division (of inheritance) between 
mother and sons on the death of the father. If the son happens to bear the 
father’s responsibility, such son shall first get the lance uséd by his father and also 
the elephant (always used by his father), likewise horse, the slave who carries:‘the 
betel-box, paddy land, house and plantation, as also a paso and a jacket. The 
mother shall get three-quarters of cows, buffaloes, goats, Burmese goats, native 
fowls, pigs, and such like, and the son quarter. No son shall forcibly take the 


waistband, earrings, bracelets, anklets, cymbals, palanquin as are given to wear 


and use during the lifetime of the father. Of the gold, silver, copper, iron, paddy, | 
Indian-corn, gram, cotton, and sessamum seeds, &c., being other than those 
described above, the mother shall get three shares and the son one share. The 
son was not born at the time the property was acquired and the father was unable’ 


‘to give any assistance in looking after the said property, and therefore the mother 


is entitled to get three shares, and as the son takes his father’s place he gets one 
share. As the mother had been looking after and feeding them he shall get three 
‘of the male slaves and the son one. The mother alone is entitled to get the female 
slaves, and not the son. - Even if there be ten sons, it shall be the saine. ; 

_ 25. If the father and mother are alive* (not dealt), the sons and daughters shall 
not enjoy the inheritance. Such sons and daughters shall get and enjoy the inherit- 
ance only on the death of the father and mother. : 








Before F. Fardine, Esq. 
_ NGA KAN ZA (AprELLant) v. MI LE (Responpent). 
Maung San for appellant. | | Maung Pe for respondent. 
Buddhist Law—Husband and Wife—Wife’s duty. 

So long as the marriage bond subsists the wife is required by Buddhist law to do 
her part in contributing to the joint comfort and well-being. She cannot claim 
exclusive possession of the husband’s property or the joint property. ae 

I HAVE heard this appeal here (Thayetmyo) and allowed 3rd class 
Advocates to appear as the parties wished it to save time and money 
tothem. The suit was for divorce and half of Rs. goo, property of 


' Nga Kan Za, the husband of Mi Le, the plaintiff. 


_ The original Judge, Maung Waik, fixed no issue about whether the 
plaintiff.was entitled to divorce, and he did not decree divorce, being 
of opinion that the parties should live together, in which case defendant 
‘was to deliver Rs. 300 to his wife presumably for their joint’ use, 
otherwise he was to pay her Rs.150. The wife’s Advocate contends 
that a divorce was decreed in the alternative, and the Deputy Com- 
missioner understood the judgment in that sense; but this’ construc- 
tion appears to me incorrect. I therefore assume that no divorce 
was decreed, more especially as there was no issue about the right to 
divorce. a: ae AE ye pth 

As regards this, the evidence shows no continued or deliberate 
cruelty. It.is admitted that Mi Le lost some gold beads belonging to. 
Nga Kan Za before marriage, and. about this some words ensued 
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-and’ he pushed her, and her father turned him out of the house. 
Afterwards some attempt was made at his house to divide the pro- . 
perty, and he pushed her down the stairs in a quarrel. But she has 
deposed that she had refused to live in a house he was about to build 
unless he gave her the Rs. 300. She appears to me to have failed in 
her matrimonial duty. “So long as the marriage-bond subsists the 
‘wife is, at Buddhist law, required to do her part. in contributing to — 
“the joint comfort and well- -being.” [Special Court judgment in 
Civil. Appeal No. 10 of 1882 (1).] . The husband is lord of the wife. 


As to the failure to maintain her J do not think this is shown on 
the evidence.’ He says he is poor, he has accounted for what money 
he says he possessed, and is to some extent corroborated, as also in 
his Statements about his having paid Rs. 40 to his wife out of 
earnings. There is no proof of the existence of property worth | 
Rs. 300. 

> It appears to me that cruelty, or desertion, or ill-treatment are not 
‘proved, and therefore that the spirit or letter of such passages as that 
at the end of page 343 of Richardson’s Dhammathat, Book 12, 
section 3, do not apply, as hinted by Mi Le’s Advocate, nor do section 
24 of the 5th volume of the Manu Kyé, or section 54 of the Winetk= 
saya Pakathani, to which I have referred, help her case. But I do 
not think it necessary to decide on the right to divorce, as Mi Le has 
not appealed from the original decree. 
' The part of the decree which ordered the husband to give the 
whole Rs. goo to the wife is improper, as no such. relief was asked. 
~The order is also completely opposed to the spirit of the Buddhist 
law (whether as regards separate or joint property) as declared by 
the Special Court in Maung Ko’s case(2). There is no authority for 
the proposition that while the marriage subsists the wife is to have 
exclusive possession of the husband's property or the joint pro- 
_perty. There is no allegation that defendant is wasting the joint 
“property. 

No authority in any Dhammathat has been shown for the pro- 
sposition that the wife may demand maintenance from the husband or 
division of propert¥ while the marriage-bond exists, and neither of 
the lower Courts has- discussed such texts as the 16th section of the 
5th book of the; Manu Kyé. But as I do not think any sufficient 
scause has been * shown to justify the claim, there being evidence to 
‘show that the husband has refused to maintain his wife and some 
reason to believe that she was perverse in refusing to agree to live 
with him, I do not decide this point of law. The limited relief- - 
afforded in certain circumstances by section 536 of the Criminal Pro- 
cedure Code is a different thing. — 

With reference'to what is Just and equitable I would point out to 
the lower Courts that the law of the parties must be considered. 

For these reasons I reverse the decrees of the lower Courts and 
dismiss the claim, the plaintiff to pay all costs in all Courts. 





(1) Selected Judgments, P. 114. 1 @® Selected J udgments, “ps 19. 
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Before F. Fardine, Esq: . 
, MA TU wv NGA SHWE YAUNG. 
Mr, Hare for appellant. © | .Mr. Benemy for respondent. 
Contract—Public policy—Wagering agreement. 

Held that where a, plaintiff had ‘pledged to the managers of a gambling concern 
a diamond ring as security for an advaice of money wherewith to gamble, he 
‘could recover the ring on payment of the money advanced and the contract was 
not void as a wagering agreement. : : 

THE finding of both Courts below is that plaintiff, wishing to stake 
money at the gambling game called azidaung, and having no. money 
with her, induced defendant, one of the managers of this gambling, 
to advance her up to Rs. 120 on the pledge of a diamond ring which 
plaintiff wore on her finger. The original Court found that the‘ring 
was worth Rs. 500 and ordered defendant to return iton payment 
of Rs. 50 still due to him, or to pay plaintiff Rs. 450 and to pay costs. 

The Deputy Commissioner reversed this decree on the. ground that 


_the suit was barred under section.-30 of the Contract Act as a 


wagering suit. 

But neither Court found that. there was any wager or stake of this 
ring, though that was a point contested: it is clear that the ring was 
only deposited as a security for money advanced by defendant as the 
gambling went on. : 

I am of opinion therefore that:the case does not come. within 
section 30 of the Contract Act. The question of public policy has 
been argued. Mr. Justice Story is inclined to think that. when by 
means of a contract like the present one. man takes advantage -of 
another’s want of caution, equity ought to give relief: -In the excite- 
ment of gambling it is likely enough that the gamblers may unthink- 
ingly hand over very valuable articles in order tc get an advance of 
moncy from the cooler-headed keeper of the gambling establishment. 
But why should the latter be allowed to keep the valuables he gets 
in this way? The effect of the Deputy Commissioner’s decree in 
this case is to allow the lottery-keeper to pocket by an iniquitous 
breach of contract Rs. 450 which are ‘not owed him. This might 
lead’ to encouragement of such transactions. Public policy as well 
as equity seem to me to require that the trickster Should be made 
to refund. - ve tiees 

A similar question arose in Beeston v. Beeston (L.R. 1 Ex. 13), 
where. plaintiff found money for defendant to bet with, the winnings 
to be divided. Defendant paid -plaintiff’s share by cheque and then 
refused ‘to disburse the cash. The Judges held that the case was not. 
brought on a wagering contract and that the defence was bad. Baron 
Cleasby said: “It is impossible to argue that betting on horse-races 
“(is illegal in the sense of tainting any transaction connectcd with it. 
“By the statute certain contracts or agreements are made void, but not 
“illegal.. Now the cause of action here, whether on the cheque or 
“accounts stated, is that the defendant has received money for which 
“he ought to account because he has agreed to do so. Why is he not 
-*Bound to account?” . Barons Pollock and Amphlett were of the same 
opinion. These words are pérfectly applicable to the present case. 
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1 find then on considerations of equity and public policy, and on 
authority, that the present suit is maintainable. I therefore reverse 
the decree of the Deputy Commissioner and restore that of the Extra 
Assistant Commissioner ; defendant to pay costs of.both appeals. 





Before J. Fardine, Esq. * Secinal. Aiieal 
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AMEER AHMED any NGA PO MIN v. QUEEN-EMPRESS. . 
- ’ Nos. 184 & 186, | 
Mr. Benemy for appellants. 1881. 
Criminal proccduve—False evidence—Right of accused to-be tried separately. "December 


- Where several persons accused of giving false evidence in a. judicial proceeding 19 
‘had been jointly tried, each. ought to have been separately tried and had a right, a 
to call the other accused persons as witnesses, 

I mentioned to-day that I was of opinion, on the authority of 

decided cases, that each of the prisoners had a right at the ‘trial to 
call the others as witnesses, (See 7 #.L.R., Ap. 60; 3 Mad. H.C.R., 
Ap. 22; 5 Bom., 55.) Inthe Madras case the Judges say the prac- 
tice of trying persons together for false evidence is open to abuse, 
besides which it is doubtful whether prisoners so tried together will 
clearly understand that they are entitled to call one another as 
witnesses in their defence. The same view was taken in the Bombay 
case, and the Judges in preference to annulling the trial and ordering a 
fresh trial reversed the conviction. In the case at page 66 of 9 Calcutta 
Weekly Report the prejudice to the prisoner is pointed out by Mr.. 
Justice Phear: each prisoner is obliged to listen to the evidence 
against the others, as well as against himself, and then mentally to 
separate the part that does not apply to himself; and it is crvel and 
unfair to force these mental efforts upon a man already suffering 
great anxiety. The Magistrate himself is likely to be. bewildered, 
and to forget the singlenéss of the issue he has to try as regards each 
person. Unless the different prisoners are also made witnesses (in 
‘itself a bewildering procedure) the trial may often be altogether one- 
sided, all the witnesses who depose to a particular circums:ance being’ 
made prisoners, and all those on the opposite side being called for 
the prosecution. This fact makes it more difficult for the accused to 
get other witnesses, as people dislike to depose what some Magistrate 
has held to be false, and fear that a sanction for prosecution may be 
given against them. In the present case I think these evils have 
happened. . The present appellants.could have given most important | 
evidence for each other: and that evidence has not been taken... 
Where two Magistrates of competent experience have taken such 
different views of the honesty of the witnesses, this irregularity is very’ 
material as the best evidence for the accused has been . virtually - 
excluded. 

Iam therefore of opinion that I should annul the convictions and. 
sentences passed on the. ‘two appellants, and allow’a new trial to take" 
place if, on full ‘consideration, the Deputy Commissioner thinks it. 
advisable.” Ee Pe re 

Ce tiie “as tek + igen prea ape meine vy a ethan 
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(SPECIAL COURT] 
Before C.F. Wilkinson, Esq. and F. Jardine, Esp. 
Subay EMPRESS v. ‘NGA PO TWE.* : 





' Criminal Reference 


No. 7," Tadion Penal. Code, S. 406—Criminal breach of-trust— Wagering fransnctéon;. 
r&8r. _A stake-holder1 receiving money under an agreement to pay it to the winner of: 
March |. -avacecannot..be prosecuted. for criminal breach of trust on refusal-to pay it, but. 
‘1 @ 4. the person. depositing. the money can recover it at any time before itis paid tothe : 
ne winner. e 


THE Judgment of the Court was delivered by-- - i. 

JARDINE, J.—-The Magistrate, Mr. Sankey, “found on the bids 
that accused Nga Po Twe was guilty of criminal breach of trust ‘under 
section 405 of the Penal Code, he having received as stake-holder: on 
a certain boat-race two sums of Rs. 120 and Rs. 150 deposited by 
two Karens, who each had a bet with some other ‘persons against 

whom they laid odds, the other two persons laying Rs. 80 against the 
Rs. 120 and Rs.100 against the Rs. 150 respectively ; and. all four 
sums having been received by accused. The defence, ‘that accused | 
had never received these two sums, the Magistrate found to be false. 
It appeared from the evidence that those two Kare ns .each won his 
bet, and’after the event demanded the whole winning in each case. 
‘The Magistrate directed that the sums they had deposited with. 
accused, namely, Rs. 120 and Rs. 150, should be paid to them out ‘of 
the fine, inflicted on accused. 

“Section 308 of the Criminal Procedure Code allows a Magistrate to 
make an order for ‘compensation “for the offence complained of, 

_“ where suchoffence can, in the opinion of the Court, be compensated 

“by money.” 

‘The law Iooks: on betting transactions as opposed to, public policy, 
and section 30 of the Indian Contract Act is as follows :— 

“ Agreements by way of wager are void ; and no suit shallbe brought for recovers 
ing anything alleged to be won on any wager, or entrusted to any person to abide . 
the result of any game or other uncertain event on which any wager is made. 

‘ This sect on shall not be deemed to render unlawful a subscription or contri- 
bution, or agreement to subscribe or contribute, made or entered into for or towards 
any plate, prize, or sum of money, of the value or amount of Rs. 509 or upwards, 
to he awarded to the winner or winners of any horse-race. 

- © Nothing in this section shall be deemed to legalize any transaction connected 
with horse-racing to which the provisions of ‘section 204A ofthe Indian Penal 
’ Code.apply.” 

The Judicial Commissioner; not finding any clear decision as to 
whether, under the circumstances of this case, the two Karens had a 

right’ to sue in -a Civil Cotirt, doubted whether the Magistrate had 
properly exercised this discretion, and accordingly referred the point to - 
the Special. Court along with the w vhole case, which was. before him i in 
Yevisionary jurisdiction. 

‘At the hearing we raised further question wheter the facts 
disclosed constituted the offence of criminal breach of trust as defined 

_in section 405 of the.Penal Coce, and at our suggestion. Mr. Allen was 
good enough to argue in support of the conviction, and Mr. Gillbanks 
to show cause on the other side. 








* Overruled in part by Nga Te v. King-Emperor, 2L. BR, 216, 
on : z te eS : : 
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The 30th section of the Contract Act is very similar to the 18th 
section of the English Statute 8 and g Victoria, Chapter 10g, and the 
decisions on the latter are substantial guides to the interpretation of the 
fo-mer. 4 

The most recent case shown us (Digele v. Higgs, 2 Ex. D., 422 L.R.) 
is of great authority, Lord Cairns, L-C., Cockburn, C.T., and Bramwell, 
L.T., having held that the loser of a bet was entitled to recover his 
deposit, which he had demanded from a stake-holder who had not as 
yet paid it over to the winner. They were clearly of opinion that 
the Statute prevented the winner from suing either the stake-holder or 
the loser of the wager for his winnings: and Cockburn, C.T., thought. 
that it way intended to prevent a depositor getting back his own stake 
from a stake-holder, but as the contrary opinion had been held by two 
Courts, he would not disturb the law so settled. ® 

In Hampden v. Walsh (1Q.B., 189 L.R.) the whole subject had 
already been considered : the Chief Justice, Cockburn, holding that the 

suit against the stake-holder. for the deposit not already paid away 
» would lie as settled in Varney v. Hickman (5 C.B., 271) and Martin 
v. Hewson (24 L.J., Ex. 174). In Varney v. Hickman (5 C.B., 271) 
Maule, J., held that “a depositor repudiating the wager could sue for 
“his own stake, sucha suit not being one brought on the event of a 
“wager nor for winnings.” Here he said :“ The money is not claimed 
“on that ground. Quite the reverse. The plaintiff insists that the 
“sum he seeks to recover is money which belongs to him, and which 
“the defendant has no right to keep, and which he is under no legal 
“or moral obligation to pay to anybody else. As soon as the 
“ defendant received notice from the plaintiff that he declined to abide 
“by the wager, the money ceased to be money deposited in the hand 
“of the former to abide the event, and became money of the plaintiff 
_“‘in his hands without any good reason for detaining it. It was said 
“in the course of the argument that the general scope of the Act is 
“to prohibit gaming and wagering, and that this object would be best 
“attained by holding money deposited with stake-holders not to be 
“vecoverable in this way. But I see no pretence for construing the 
“ Act to mean anything so penal without express words.” 

The general principle is stated by Pollock en Contracts, page 330, 
2nd edition: “ Where money has been paid under an unlawful agree- 
“ment, but nothing else done in performance of it, the money may be 
‘recovered back.” 

In Savage v. Madder (L.J., 36., N. S.C. L. 180), decided in 1867 
after the passing of the Statute, it was pleaded that the plaintiff, 
having never repudiated the wager, but demanded the whole winnings, 
was, as remarked in Hampden v. Walsh, defeated by the.effect of the 
‘Statute, and got nothing, not even the stake he had himself deposited. 
This is a plain case and like the present, which we think should be 
governed by it. In the other cases cited above there had beena repu- 
diation’ of the wager, and on that ground rélief was given. In the 
present case it is in evidence that the two Karen winners, to whom the 
Magisirate has refunded their own stakes, had demanded the whole 
winnings from accuséd, and had.never repudiated.the wager. Under 
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tese circumstances, on the authority of the English cases, a Civil 


Court would have quoted section 30 of the Contract Act and refused. 
to entertain the suit. A Sortiori, a Criminal Court would have refused 
any compensation. 


We think therefore the Magistrate’s order about compensation; should. 
be quashed. - It is open to-any person, who has won or lost'a bet, to.’ 


repudiate at'any time before the money is paid over by the stake- 


holder ; and on the bettor so repudiating the w ager, the stake-holder 
will be bound to pay back the stake. This ruling is in our opinion in 
accordance with the intention of the law as to discouraging gambling. — 
We think ‘also that on this view of the relations of the parties, there 
being no legal contract to pay over'to the winners, the Criminal Court. 


‘was precluded from treating the case as criminal breach of trust ; and 


we therefore quash the convictioa and direct the return of the fine. 
It is unnecessary to consider whether any offence has been committed 
under ary other section, as the imprisonment to which the prisoner 
has been sentenced has already expired. 


Before F. Jardine, Esq. 
MAUNG MYAT E ». AH DAIN SHOK. 
Contract Act, s. 23~—Void agreement. 


An agreement by Ato pay B incase of success Rs 30 in consideration of his 


'. moving a higher Court to revise a fine imposed. by a Magistrate is not void as 


immoral or opposed to public policy. 

THE Deputy. Commissioner of Thayetmyo referred, under section 25 
of the Courts Act, a point of law for my decision in the following: 
terms :—— 

“A ig fined Rs. 100 by a Criminal Court. B offers to move the Appellate Court 
to revise this decision, provided that if A’s fine is refunded, ne is to give B Rs. 30. 
A agrees. The finé is refunded. B sues A forthe Rs. gc. Is such an agreement. 
void on the ground that the consideration ought to be regarded as immoral or 
opposed to ‘public policy P? 

It appears from the record that the fine was imposed in a gambling 
case, and refunded by order of this Court on the ground that it was 
illegally imposed. 
~The question is whether such an agreement is to*be depantad as: 
contrary to public policy ; and on this point section 23 of the Contract 
Act throws no particular light. 
It is very plainly the polity of the law that as many illegal sentences” 
and orders. as happen to be passed in the Criminal Courts should be 


- brought to the knowledge of the High Courts, so that the errors may. 


be corrected. Sections 294, 395, 296 and: 297. of the Criminal 
. Procedure Code give. the High Court, the Sessions Coutts, and’. the: 


- District Magistrates very considerable powers and duties with a view to: 


getting illegal orders annulled. Sections 297 especially gives extra~~ 


ordinary powers to the High Court in this. jurisdiction. The High” 
' Court may have to revise a case, not only when reported for orders, 
: or celled for by itself, or 8n application of the party, but even whenit - 


‘comes: to its knowledge” in some other way. If, then, it’ was the 


- act of the plaintiff which 1 brought the illegal fine to the notice.of .the 


Judicial Commissioner sitting as a High Court, he has done not what 
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the law is opposed to, but what the law endeavours by many contri- 
vances to effect, namely, the reversal of an illegal sentence. _It is not, 
as the Deputy Commissioner inclines to think, the interest of the com- 
monwealth to prevent applications of this sort. The State is made 
up of individuals, and every individual is endangered if any person 
is. legally punished. 

Even in civil cases this view has been taxen by the Judicial Com- 
mittee of the Privy Council, whose decisions bind this Court. The 
whole subject of champerty was discussed in Ram Coomar Coondoo 
v. Chundar Canto Mookerjee (L. R. and I. A. 23). After reviewing 
other decisions, ‘‘their Lordships think it may properly be inferred 
““from the decisions above referred to, and specially of this tribunal, 
“that a fair agreement to supply funds to carry on a suit in consider- 
“ation of having a share of the property, if recovered, ought not to be 
“‘ regarded as being, per se, opposed to public policy. Indeed, cases 
“‘ may be easily supposed in which it would be in furtherance of right 
“and justice, and necessary to resist oppression, that a suitor who 
‘had a just title to property, and no means except the property itself, 
“ should be assisted in this manner.” 

What their Lordships say next is of general importance, though 
not applicable, so far as the record shows, to the present suit. They 
add as follows: “But agreements of this kind ought to be carefully 
“ watched, and when found to be extortionate and unconscionable, so 
“as to be inequitable against the party: or to be made, not with the 
“bond fide object of assisting a claim believed to be just, and of ob- 
“taining a reasonable recompense therefor, but for improper objects, 
“as for the purpose of gambling in litigation, or of injuring or oppress- 
“ing others by abetting and encouraging ‘unrighteous suits, so as to 
“be contrary to public policy ; effect ought not to be given to them.” 

On authority as well as principle I answer the question referred by 
thé Deputy Commissioner in the negative. 


. Before F. Fardine, Esq. 
NGA SHWE YON anp MA THEv. NGA KAING anD NGA PYA, 
Mr. Hare for appellants. 


. Possession —Sule—~ Mortgage—Burden of proof—Evidence—Unvregistercd 
document. 


Possession is primd facie proof of ownership. Therefore a person alleging 
that the holder of land is not the owner, but a mortgagee, must prove his 


allegation. Where the document containing the transaction is inadmissible for want 


of registration, no other evidence of the terms of the contract can be received. 

BY section 110 of the Evidence Act the burden of proving that the 
person in possession is not the owner is thrown on the party who affirms 
that the possessor is not the owner. Defendants’ possession being 
proved, the burden lay on plaintiffs. ; 

Both parties admit that defendants’ possession arose under a written 
contract ; but this document is inadmissible as evidence for want of 
registration, this suit being for the land which was the subject of 
the contract: and no other evidence of the terms of the contract is 
admissible under section 91 of the Evidence Act. 


Civil Appeal 
No. tp 
1881. 


Fuly 
8. 


— 


134 “SELECTED JUDGMENTS AND RULINGS, 





The issue in this case was whether the contract was one of sale or 
- mortgage. : Fy 
As plaintiffs. are precluded from proving the mortgage,. they must 
fail under -sections 101 and 102 of the Evidence Act. 
After hearing the learned Counsél I see no reason to suppose that 
the Deputy Commissioner’s decree could be altered in appeal. There- 
fore without calling on respondents | confirm that decree. with costs. 


Before F. Fardine, Esq. 


Criminal Appeal’ QUEEN-EMPRESS v. NGA PO KYWE.: 
: ey Criminal procedure—Evidence Act, s. 33—Sessions Court. . 
1881, 


Fe Evidence of an absent witness taken in the Magistrate’s Court cannot be 
GOrUary, received in the Sessions Court under section 33 of the Evidence: Act without 
ear proof of the circumstances rendering it admissible. : om 

: THE appellant was sentenced to transportation for life ty the Ses- 

. sions Judge of Pegu under section 394 of the Penal Code for robbery. 
with hurt. S eee a: 

Tha Ku and two other witnesses, who were in the boat when the 
robbery occurred, did not appear at the Sessions Court, and the. . 

- Judge i used as evidence their depositions: made before the Magis. . 
‘trate. Under the circumstances described in section 33 of the: Indian | 
Evidence Act this course is permitted, but I think such circumstances’ 

. should be proved like any other fact by the evidence of witnesses, and - 
. that a mere report that a witness is dead‘or absent is not sufficient. - 
The Sessions: Judge will find the reasons for this cautious procedure | 
stated in a Calcutta case—The Queen v. Mowjan (20 W. R,; p. 69, 
C.R.). In regard to Tha Ku the Judge has taken evidence to the 
effect that he has gone away beyond the jurisdiction of British Indian | 
Courts: and as this statement is not d‘sputed, I cannot say that the 
Judge was wrong in treating as evidence the dep~sition taken by the 
Magistrate. As ‘to the other absentees I am of opinion that their 
depositions must be excluded, 

I think, however, that the convictions can be sustained on the remain- 
ing evidence. Nga Pya was present’ when the robbery occurred and 
identifies the property. The gaung San La proves the discovery of 
it.. I concur in the Sessions Judge’s reasoning as to the effect of this: 
evidence, especially as to the key that fitted Tha Ku’s box; and being 

of opinion that the prisoner was rightly convicted I confirm the ‘con-- 
viction and sentence. gay 


; [SPECIAL COURT.] el a 
| Before C.F. Wilkinson, Esq., and F. Fardine, Esq. - 
QUEEN-EMPRESS ». MI ON. as 


Cc viminel Reference 
me No ‘ : The Government Advocate for the Crown. — , 
» 188r. Indian Penal Code, s. 285—Negligent conduct with respect to fire. 
: uly .. The-owner of a house in which a, fire breaks out cannot be convicted under: 
nes sectior 285, Indian Penal Code, without proof of actual carelessnéss or am 





‘illegal omission from which rashness or negligence can be inferred. 
THE Judgment of the Court was delivered by— 
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enn, 





WILKINSON, J.—This is a reference by the learned Judicial Commis- 
sioner to this Court as to whether Magistrates are justified in assuming 
that a person whois in charge of a house in which a fire takes place is 
rash or negligent and punishable under section 285 of the Penal Code. 
‘In the case in which this reference arose there is not a scintilla of evi- 
dence against the accused. All the evidence there is, is that a fire 
was discovered in the accused’s house, but it does not appear how it 
originated. Magistrates are no more justified in assuming raslness or | 
negligence merely because a fire breaks out than in assuming the guilt 
of an accused person upon any other charge. It must be proved as in 

‘all other casts. There may be conduct either by act or omission from 
which rashness or negligence may be inferred, which would require the 
accused to rebut it by evidence; but merely because a fire breaks out 
and destroys property or occasions risk to life or property, evidence’ 
of actual carelessness or of an illegal omission to take order with it 
must generally te shown before the party by or through whom a 
fire is said'to be occasioned can be-convicted. Asthere was an absence 
of any such evidence in this case, we therefore quash the conviction 
and order the return of the fine, if paid, to the accused. 


[SPECIAL COURT.] 
Before C. F. Wilkinson, Esg.. and F. Fardine, Esq. 
“HONG KU awn HOCK KUNG (Appr.tanrs) v. MA THIN (ResPonpen'), 
Mr. Dawson for appellants, | Mr. Gilléanks for respondent, 
Chinese law—Succession—Buddhist law not applicable to Gonfucians and Taoists— 

. Indian Succession Act, $. 331. 

. Buddhist law as administered in Burma_is not usually applicable to Chinese 
residents. C:nfucians and Ta‘ists are not Buddhists, and are therefore not exempted 
by section 331 from the provisions of the Indian Succession Act, 1865. 

THE Judgment of the Court was delivered by— 

JARDINE, J.—It is admitted that on the qth August ‘1873 plaintiffs’ 
vendor obtained probate in the Moulmein Court of a Will of the 
deceased owner, dated 21st February 1872. 

The deceased may have been of one of the classes excepted from 
the Succession Act of 1865, or he may not. On the latter supposition 
the plaintiffs who bought from the executor would be entitled to the _ 
‘property. On the former supposition the grant of probate has, since 
the suit was decided, been made valid by section 155 of Act V of 
1881, under section 4 of which the property of deceased vests in the 
executor, 

It occutred to us that under these circumstances the defence which 
contests the validity of the probate was an invalid defence in this suit, 
being barred by section 41 of the Evidence Act. Mr. Gillbanks has 
however argued that this section does not apply, the District Court of 
Moulmein net having been competent to grant the probate as the 
deceased was, as he argues, a Buddhist, and so within the exceptions to 
the Succéssion Act of 1865. This was the law before the passing of 
the Act of 1881 as laid down by this Court in Miscellaneous Appeal 
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.No. 2 of 1878 aid in Civil Appeal No. 5 of 187¢. Mr. Gillbanks’ argu- 
-‘mént is that, although the District Court was competent to grant-pro- 
_bates, the probate may be assailed by showing that it was granted 
«without jurisdiction. as in the supposed case of a probate of a Will.ofa - 
-person still. alive, which in Adlexv. Dundas (3 Durndford and: East) 
‘the Judges distinguished from the case of probate of a forged Will. 
In the present appeal it is unnecessary to determine this question. 
‘Before it arises.it must be proved that the testator was a. Buddhist ; 
it lay on defendant to prove this. She has called no. witnesses-and 
the plaintiffs have-ooly produced one witness, and his statement.is, in 
. MY opinion, too vague, too imperfect, and,too unlearned for us to. con- 
clude what the testator’s religion was. His deposition is as follows :— — 


““T was born in China. . 1 am a™ son-in-law of lyan Sh6ék. I was of the. same - 
religion as he was. I believe in Keng Choo Kong, also called Tsin Yin. Helived 
on the earth as Gautama did. I don’t know who Gautamais. I don’t know who 
Buddha is: I don’t know who Kokee is. Kong Choo Kong is the gcd 1 worship. 
- L also worship nats. We have pictures of Quanta Kwin inthe fire-houses, He is 
‘anat. Tyan Shék worshipped -according to Chinese customs, I never saw him 
. goto Burmese kyaungs or pagodas. Ma Ba is my mother-in-law. She is from. 
Penang and follows the Chinese religion. ; 


'“ Ma Ba was the daughter of a Chinaman and a Malay woman. Ma, Waing, 
was Iyan Shék’s first wife, I don’t know if she had issue. I don’t know defend- 
_ant’s mother Ma Bu.. I know Ma Bu Si. |! know Shwe Yan, her child. I don’t 
‘know if Tyan Shék hada wife, Ma Gyan. Hong [Xoo is my sister-in-law. The - 
. pongyis were invited to the funeral of Lyan Shdk, but were not brought into the 
house. They. accompanied the funeral processions. Yellow robes. were presented 
by Ma Ba. - I don’t remember ‘if the péngyis were invited to the house after Tyan 
-Shok's death. The body was kept two months. .Ma Ba died nearly two years ago. 
The pdngyis accompanied.her funeral. I don’t: know’ if they were invited to the 
house. Both were_buried in the Chinese burial-ground. There is no particular 
ceremony when a Chinaman marries a Burman: woman; if he marries'a Chinese 
wife he marries according to the Chinese ceremonies. There is cnly one religion in 
China. There are different dialects. I came over here when I was 19 and have not 
been to China since. I come from ‘ Emoy’ in China. Our book of religion is called 
Choo Chawa, known to literary men as Ban See and Lip See. Oneof the three 
pictures we worship represents an ancient learned accountant called Quanta Kwin ; 
the traders worship him. The other two pictures are his subordinates, 
“ Chinese ceremonies (Shin Shoo) were performed after yan Sh3k’s death. 
“Ran Kan Sin was the first deity ; after him I:think therewere three or four others 
- and.then Kong Choo Kong. There is no‘other deity to come later. Kong, Choe 
IXong was not a king’s son, but he obtained the office of Sin Yin after he showed his 
wisdom. He.thought it was wrong to take life. I believe ina hell. I do. believe... 
in the transmigration cf souls,”’ 
_.The Judge of Moulmein expresses his opinion in the following .. 
‘terins :— ae. 
“Itis admitted in the first place that the deceased Lyan Shdk was domiciled in 
British Burma. The property in dispute, z.e., a house situate in Moulmein, is 
_ immoveable property in. British’ India, and the. succession to that property Is 
regulated by.the law of British India. under section 5 of the. Succession -Act. 
: Section 331 of that Act provides that the provisions of that Act do, not apply..to 
intestaté or testamentary success cn to the property of any. Hindu, Mahomedan, 
or Buddhist. .A question of fact therefore arises as to whether the deceased lyan | 
Sh6ék was a: Buddhist. The only evidence. given’on this point: is that. of the 


witness.Gwin Chan, the son-in-law of the deceased. The witness states that the” 


. deceased was of the same religion as. himself. He states that he worships one 
Kong Choo.Kong:; whether or not this is the same as the idol Kwan Shee Yin. 
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mentioned in Davis’s work on China* I am unable to say, but I think it is clear 
from the evidence of this witness that the decedsed professed a form of Bud- 
‘dhism. The tenets of the transmigration of souls and the sanctity of animal-life 
are characteristic of Buddhism, and it would appear that Kong Choo Kong 
‘was the name given by the witness to the Chinese Buddha. The'worship of nats 
is not inconsistent with. the profession of Buddhism any more thana belief in 
ghosts is a superstition inconsistent with Christianity. The péngyis were invited 
‘to the funeral of the deceased, and four of his wives were Burmese Buddhists. 
Even if the deceased were Confucian or Rationalist he might still hold a religious 
belief in Buddha, for both the sects of Fo and Tao appear rather tobe systems of 
“philosophy than what we understand by the terni religion. In the words of Mr, 
Davis, formerly His Majesty’s Chief Commissioner in China, whatever the other 
opinions or faith of a Chinese may be, he takes good care to treat Confucius with 
respect, and as we have before cbserved that Confucianism is rather a philosophy 
than a religion, it can scarcely be said to come into direct collisicn with religious 
persuasions. ‘Ihe Catholics got on very well until they meddled with the civil and 
social institutions of China.” é 

. © therefore find that the deceased [yan Shok was a Buddhist and that his form 
cf religion was not essentially different from that of the Burmese.”’ 


This reasoning is, in my humble opinion, speculative and based on 
too slender a st of facts. The invitation of the péngyis to the funeral, 
was not given by the deceased, and is explainable by the circumstances 

that four of his wives were Burmese Buddhists. According to his 
son-in-law, deceased worshipped according to Chinese customs; and 
the witness had never seen him go to Burmese monasteries or pagodas. 
However, he says deceasec was of the same religion as himself, and so - 
‘we must try to make out whether the witness is a Buddhist. ..-The 
learned Judge tries to get over the difficulty by excluding the systems 
known under the names of Confucius and Tao from the definition of 
religion. He quotes from the 13th Chapter of Governor Dayis’s 
_ Sketches of China. Following the example of Chief Justice Westropp 
in the Jain case, Bhaguandas v. Rajmal (10 Bom. R., 241), we arethen 
obliged to form some opinion after consulting learned authors as to 
whether Chinamen can properly be described as Buddhists generally, 
- particularly when they are followers of the Confucian or Taoist system. 
We will begin with the religion of Confucius, whese doctrines at the 
present time, according to Davis, form the basis of the whole system 
of Government: “ Being the son of a statesman, the Chief Minister of 
his native kingdom, he employed himself entirely on moral and politi- 
cal science, and neither investigated any of the branches of natural 
knowledge nor meddled with the common _ superstitions ‘of his 
‘country. His doctrines therefore constitute rather a’ system of 
philosophy in the department of morals and politics than any parti- 
cular religious persuasion. It was tle chief endeavour of the sage’ 
to correct the vices which had crept into the State, and to restore 
the influence of those maxims which had been derived from the ancient 
_ kings. He spread his principles among the different kings with 
whom he came incontact and had 3,000 disciples, of whom 72 were 
particularly devoted to him. He was now sought after by the rulers 
‘of the several States, and employed in high offices tending to mature 


* «The Chinese,” by John Francis Davis, late His Majesty’s Chief -Cominis- 
sioner in China. . ie. Pate 
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his knowledge and experience; but at length retired-to his chosen 
“disciples to study philosophy and compose or compile those celebrated 
-works which have handed down his reputation to after ages and 
‘begun.the sacred books of China. Among the moral doctrines of 
:this: great Oriental teacher might be noticed’ some ‘which’ have 
‘obtained -in the universal assent of mankind and which’ cannot 
be surpassed in excelleuce as rules of conduct. He taught man_ to 
treat others according to the treatment which they themselves 
- would desire at their hands and. to guard their secret thoughts 
as the sources .and origin of ‘action. The founder of another 
‘sect calling themsclves Taosee, or doctors of reason, was’ con-. 
temporary with the great philosopher, and perhaps has.been indebted 
‘in some measure for the consideration in which ‘he is held, to the at- 
tention bestowed on him by Confucius, who is said to -have repaired 
to his dwelling for.the purpose of conferring with him and exploring 
his tenets. After completing his last work (the Chuntsien), which was 
a history of the times in which he had lived, Confucius died at the age 
of 73, much regretted by the rulers of the States whose government and 
‘morals he had ‘contributed mainly to ameliorate. Time has but adced 
to the reputat‘on which he has left behind him: and_he is now at the 
distance of 2,000 years held in universal veneration throughout China 
by persons of all sects. and persuasions, with shrines and temples erec- 
ted to his worship.” Davis quotes ‘Dr. Morrison as to the legends of 
the miraculous birth and his life of marvels. He. was. styled the 
Sovereign Teacher. ‘In every city down to those of the third order, 
“styled Hein, there is a temple dedicated to. Confucius. The 
“emperor. himself, the magistrates and all the learned of the land 
“do him service. The philosopher in his lifetime sometimes spoke 
“as if persuaded that he had received a special commission to in- 
“struct the world. Ina moment of apparent danger he exclaimed: 
‘“ Tf Heaven is resolved that my doctrine shall not fall, the men_ of 
Knang can. do nothing to me.’” The writer quotes Dr. Morrison 
as saying that the doctrincs of dependence and_ subordination 
preached by Confucius. have made him a favourite with all the 
governments of China, .and are ‘instilled into the national mind 
and conscience, and thus bold the society together. With Confucius 
morals was the foundation of politics. The later. sage Mencius was 
one of his followers. . Davis shows us how Confucius tried to account 
for the existence of matter—a problem attempted by most religions. 
Perhaps the following may explain what the witnesses in the present 
case meant by Tsin Yin....The same writer (Dr. Morrison) remarked 
that “with the Confucians of China the gods appeared to hold by no 
“means an undivided supremacy, the saints or sages (shingy?n) seem- 
“ing to be at least of equal importance.” Confucius admitted that. he _ 
did not understand much respecting the gods, and therefore he pre- 
_ ferred being silent onthe subject, and Choo-foo-tsee (or Choo tzee) 
| affirmed that sutficient knowledge was not possessed to say positively 
that chey existed; but he saw no difficulty in omitting the subject 
altogether, The sect.of the learned is also entirely silent. respecting 
the immortality of the soul, as well as future rewards and punishments. 
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“ Virtue is rewarded and vice punished in the individuals or in 
their posterity on earth, but of a separate state of existence they do- 
not speak.” Mencius appears to have believed in an innate moral 
sense. se ; 

This State religion has many objects of worship and sacrifice, the: 
heaven, the earth, sun and moon, gods, génii, sages, and others, the’ 
inventors of agriculture, manufactures, and useful arts, a god of war ~ 
and a virgin queen of heaven. “ Notwithstanding the general aspect 
“ of materialism which pertains to the Chinese philosophy, it is difficult. 
“ to péruse their sentiments regarding Tien (heayen) without the per- 
“ suasion that they ascribe to it most of the attributes of a supreme _ 
“ governing intelligence.” Some Jesuits are quoted as believing that 
the material.and atheistic svstems were not held by the better portion. 
of the learned. We all know that similar doubts exist as to the: 
_real opinions of Epicurus, and Professor Max Miiller doubts whether 
Gautama was. an atheist as his enemies describe ‘him’ (Hibberr 
Lectures, 1878, p. 305). As tothe charge of materialism: we must: 
note what Davis says in Chapter 14: “ Confucianism is the orthodoxy 
‘‘ or State religion of China, and the other two, though tolerated so long: 
“as they do not come into competition with the first, have been rather’ 
“ discredited than encouraged by the government. It is specifically. 
“urged against the doctrines of fo (Buddha) by the Confucians that 
“they unfit men for the business and duties of life, by fixing their 
‘ speculations so entirely on another state of existence as tolead some 
“fanatics to hang or drown themselves in order to anticipate futurity.” 
The Buddhist priésts are also accused of getting improper influence: 
over women, 
I quote also from another book that has been shown us entitled 
“ China : a Histery of the Laws, Manners, and Customs of the People,’” 
by J. H. Gray, Archdeacon of Hong Kong, published in 1878. As to: 
actual facts of the present day it may probably be taken as a fair 
account ? “ In honour of Confucius there is a temple in every pro- 
“ vincial, prefectoral, and district city throughout the empire. In every 
“school and college of the empire there are tablets bearing the name 
of Confucius before which daily worship is offered by the members.” 

The learned Recorder of Rangoon has drawn my attention to a 

more learned and authoritative work by James Legge, a well-known 
Chinese scholar, Professor of the Chinese Language and Literature 
in the University of Oxford. It is called ‘‘ The Religions of China, 
. Confucianism, and Taoism described and compared with Christianity, 
1880.” Dr. Legge tells us that Confucius is undoubtedly a historical 
character who lived for between 70 and 89 years in the sixth and fifth 
centuries before the Christian era, He then states concisely the 
relation of Confucius to the religion of China. “ The sage no doubt 
- “ helped to preserve the ancient religion of his country, and it may be 
‘said that it took some tinge through him from his own character and 
“ views, but more than this cannot be affirmed. What he claimed 
for himself was to be a transmitter and not a maker.” Dr. Legge 
then describes the. ancient religion and the Confucian modifications 
as being comprehended under the word Confucianism in “ the same 
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“ way as we comprehend under Christianity the records and teachings 
“' of the Old Testament as well as the New.” He then attacks “ the 
error of not regarding Confucius as a religious teacher. ” - He appears 
to think that the old religion of China was monotheism, and that this 
characteristic was preserved by the teaching of Confucius, who him- 
self observing a unity in phenomena prevented the ascendency of 
fetish or idol worship. In Dr. Legge’s opinion monotheism is the 
national worship still, although’ spirits have made their appearance. 
- 4 Those spirits are not gods and are not called by the divine’ name. 
As I have already gaid, 1 do not think thatin the truly Confucian 
worship of the Empire the name Ti is applied to any spirit, but 
him whose right it is. As swell might we argue that Roman Catho- 
licism is not monotheistic, because of the place which is held in it by 
angels and saints,-as that the religion of China is not so because of 
the inferior worship given in it to various spirits, real or fictitious, ” 
Dr. Legge thinks also that the worship of ancestors existed before 
Confucius, who however gave a new sanction to filial piety. Man was— 
the creature of God and the duty required of him was compliance 
‘with his moral nature. Kings and sages were appointed to rule and 
guide men to fulfil their duty. This set of opinions best suited a 
feudal system and asistocratic rule, but its ceremonies, easily observed 
in stately castles, were difficult for the common people of a later age. 
Unable to observe the ancestral: worship as prescribed in the Con- 
. fucian literature, finding it too cold and too exacting, they have thrown 
themselves into the arms of the Taoists and Buddhists, becoming 
the victims especially of Taoist superstition, which: last has made 
the actual ancestral worship a great feature in the social life of the 
‘country. Millions fancy that their cead and other dead are in a sort 
of purgatory, and will spite and injure themif they do not bring 
about their-deliverance. The Taoist professors fleece the believers 
in these opinions. Dr. Legge confirms most of what I have. quoted 
from Davis ; he thinks Confucius. not only prescribed the same rule as 
“the Stoics of living according to nature, but invigorated the morality 
by announcing the golden tule of equity : “ What you do not want 
done to yourself, do not do to others. In 1857 A.D. sacrifices were 
ordained to Confucius, and-at the present day he is worshipped twice 
a year. 

Aa to Taoism Davis gives less information ; but he generally agrees 
with Legge from whom I now quote. Both treat Taoism asa distinct 
religion from Buddhism. ‘The name has two applications. ~ “First toa 
“ popular and widely spread religion of China, and then to the system 
“ of thought in the remarkable treatise called the Tao Teh King, within 

_* the 6th century B.C., by Laotzee. In other words, Taoism is the 
‘name both of a religion and a philosophy. The author of the philo- 
““sophy is the chief god, or at least one of the. chief gods of the religion, 
“‘ but there is no evidence that:the religion grew ort of his book. As 
“in spirit and tendency they are antagonistic, ” there is no occasion 
in this judgment to describe the philosophy. As to the religion : 
““Confucianism is the religion par excellence of China, but both 
Taoism and Buddhism ‘have a legal standing in tte coun try.” 
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Different Governments have wished to suppress Tao'sm, but it is still: 
tolerated and officially recognized; its chief or pope is endowed. It. 
was from the first powerfully influenced by Buddhism both in its. 
theology and its ritual; though so far as 1 understand Dr. Legge it. 
was in its origin a collection of Chinese superstitions including 
alchemy and a belief in ghosts and demons. Its spread was greatly 
aided by the aristocratic form of the Confucian belief’ and ritual, 
_ which, by restricting divine worship to the Emperor as representative 
of the people, left the commonality practically without any cult. Until 
after the arrival of the Buddhists in the first century, Taoism was not. 


’~ areligion and had ro ritual: it borrowed more from Buddhism than Bud- 


dhism from it: and though in many respects they may be similar now,,. 
the two religions are not amalgamated. The Taoists.took from Bud- 
dhism the dogma of transmigration of souls : but have added a frightfully _ 
organized purgatory and hell of their own. - Besides the State gods 
there are multitudes of others much more than in Judah in old times: 
according to the number of their cities are their gods. The Taoists- 
seem greatly disturbed. by their belief in multitudes of haunting 
spirits. Says Dr, Legge: “The dread of spirits is the nightmare of. | 
the Chinaman’s life, and to this dread Taoism panders.”” According - 
to Professor. Rehatseck these beliefs were common among Mongols, .. 
and over Asi, though considerably reduced by the influence of 
Buddhism, Islam (Christianity among the Mongols, Bombay Asiatic 
Society, Vol. 35). : 

At the beginning of chapter 14 Davis writes: “When a Chinaman. 
“is asked how many systems of philosophic or religious belief exist 
‘Cin his country, he answers three, namely, Yu the doctrine of Confu-- 
“ cius, Fo or Buddhism, and the sect of Tao or nationalists.” 


‘So we find ordinary persons, who use common language, concurring 
with the learned authorities—the Governor, the Professor, and the- 
Archdeacon —in distinguishing both Confucianism and Taoism from 
Buddhism. 
’ Whether we choose to call Confucius himself a moralist or a reli- 
gious teacher, thére is no doubt that he belonged to a system which 
existed before him, and which is still the religion of the State and the- 
Emperor, having an organized system and ritual, which guides the: 
conscience: of many Chinamen. ‘Taoism also appears to me to have 
the characteristics of what is usually called a religion, and con- 
tinuity beginning in centuries before the advent of Buddhism in 
. China. Like several other religions it predicates metempsychosis: 
and hell: these ideas are not peculiar to Buddhism. The poict, 
however, arising under section 4° of the Courts Act is not whether 
‘Buddhism or Confucianism are religions or philosophies, but whether 
the Confucians. or Taoists are Buddhists. For the reasons given I 
think they are not. : 


I think also it would be as wrong to presuppose of a Chinaman that’ 
he is a Buddhist as to presume of an Indian that he is a Hindu and’ 
not a Mahomedan, or of an Irishman that he is a Catholic and not a~ 

“Protestant. Such things require to be proved before a Court. can 
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‘form any opinion. [doubt als» whether we have any reason for 
«calling the law of China Buddhist law. 
The son-in-law of the testator said that he worshipped Kong Choo 
‘Kong, who is a Tsin-Yin, and their religious book is called Choo Chawa, 
‘-or Ban See. Ihave not found any notice of Kong Choo Kong in any 
-of the books on Ghina which we have before us. I concur with the 
Judge in finding that he is notidentified with the Kuan Yin or Kwan 
Yin or Kuan She Yin, a goddess of the Chinese Buddhists, according to 
Davis, as the Virgin Queen of Heaven. ‘‘It is certain,” he says, “that 
ono idol in China is more honoured than Kuan Yin.’ I had orice before 
:to determine whether a certain Chinaman was a Buddhist, and did so 
-on his informing me that he worshippel Kwan Yin. The best infor- 
-mation I know of as to Kwan Yin is found in a book published in 1871 
called “A Catena of Buddhist Scriptures from the Chinese. By 
.Samuel Beal, a Chaplain in Her Majesty’s Fleet.” ‘There appear to be 
two Kwan.Yin. One otherwise known as. Tchande or Maritchi is 
“represented as a woman with a child: different authorities suppose 
‘the idea to be taken from Durga or Parvati or the Madonmi. This 
‘Kwan Yin belongs to the age of declining Buddhism. 
But the other Kwan Yin is more importan’, aud the development 
‘of the idea is traced ,by Dr. Beal at page 374. As Kwan Yin isa 
‘principal deity of China, I will quote enough to explain the author’s 
meaning. The word Amitabha got the meaning of a divine Buddha, 
eternal and living in boundless light. “Numerous passages, however, 
““ might be cited to show that the true idea of Amitabha is to be looked 
“for in the inner self. This is the mystic form of the belief. . The 
“heart (one self) is said to bé the same as Buddha. And from this 
“belief, corinected with the previous ideas of the glory and eternity of - 
““ the Supreme, sprang the intense adoration paid by the Chinese to the 
“idea of Amitabha unde: the title of the compassionate and loving 
“father of men. For if the heart, the inner self; be the same as the 
““ universal self, then such a close connection, or rather such an identity, 
““ necessitates the idea of most intimate communion of interest. The 
“great self cannot be forgetful of all that which is but itself, though 
“under the delusion of separation from its source, and must finally 
““ bring it back to the condition itself. enjoys. This mystical develop- 
“-€ ment.led to one further form of belief. How is the self manifested? 
“ How is the inner mind ofa man made known? By speech. Speech 
*“ therefore became the manifested form of Amitabha. And hence 
~“ another phase of this popular worship. Speech or Vach was regarded 
‘as the Son, or the manifestation of the Eternal Self, and was adored ° 
“under the name of Avalokiteshwara, the manifested God. Thisname | 
“in China took the form cf Kwan Shai Yin, and the divinity worship- 
“ ped under’. that. name (generally regarded-as a female) has become 
:“ the object of almost universal reverence both in China and Japan.” 
This Kwan Yin is to be approached by faith, and has declared his 
purpose, under a.most solemn oath, to manifest himself to every: 
-creature in the universe in order to deliver all men from the conse- _ 
-quences of sin. Kwan Shui Yin means “She who hears the cries of 
smen.” Dr. Beal describes her as the Saviour of Men, who enables 
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the Buddhists of China and Japan to attain their great desire, the 
paradise of Amitabha, where the soul enjoys everlasting felicity in 
union with Buddha regarded as God. 

There is no evidence on record that the testator worshipped this 
popular deity of the Chinese Buddhists, and defendant’s Advocate does 
not appear even to have asked the witness about Kwan Yin. As to 
the book Choo Chawa I can find no account, and no hint has been 
- given us as to what it is. Thename nearest to it in the authorities I 
have looked at is Choon-tsien, the last work of. Confucius. 

I lind on all the above facts that the evidence is insufficient to 
enable the Court’ to say what the testator’s religion was, and that 
the Judge had not sufficient grounds for believing him to be a Bud- 
dhist. The testator not being proved to have been of the excepted 
classes, full effect must be given to the probate; and on this ground 
Tam ‘of opinion that we should reverse the decree and pass a decree 
in favour of the plaintiffs. In fact, I arrive at the same opinion as was 
expressed by. my learned colleague at first hearing. 

There are several matters in the judgment of the Court below 
which, I think, deserve a passing notice. The Judge doubts whether 
a Chinaman may, under, the laws of China, make a Will. We have 
received the opinion of the Judges of the Supreme Court at Hong 
Kong to the effect that he. can, subject to a vague control of the © 
family or clan; and I would send the Judge copy of that opinion. 
The Judge has also, I think, put too narrow a construction on the 
direction of section 4 of ‘the Burma Courts Act, that in certain mat- 

ters t'e Courts are to apply “the Buddhist law in cases where the 
parties are Buddhists.” mR 
* These words certainly contain no limitation excluding all Buddhist: 
law except the Dhammathat. 

In another passage the Judge remarks: “I think further that it is 
“© on'y. equitable that the deceased, who has lost his domicile of origin, 
“should be placed in the same position as a Burman Buddhist, and . 

“that, as a British subject residing in British Burma, he must be 
“‘ considered as subject to the Zex locd, ¢.e., the Dhammathat.” 

I can find no statement in the case that the testator was a British: 
subject. Possibly the learned Judge has confounded the political 
and civil status, the allegiance and the domicile (se Udny v. Udny, 
L. R., 1 H. L. Scotch, and Divorce, 441, 1866 to 1869, per Lord 
Westbury). To suppose that fora change of domicile there must be 
a change of natural allegiance is to confound the political and civil 
status, and to destroy the distinction between patria and domictlium. 
Per the Lord Chancellor: A man may change his domicile as often as 
he pleases, but not his allegiance (Zxuere patriam is beyond his 
power). — f 

I know: of no authority for the proposition that the Dhammathat, 
“or even the genera! body of Buddhist law, is an exclusive fex oct. 
. .Undersection 4 of the Courts Act it becomes one of several leges fcrt. 

. The mofussil Courts apply different religious laws to the various reéligi- 
ous classes, This important subject has been discussed at great length 
‘in our judgment in: Miscellaneous Appeal 2 of 1878, printed in the 
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Judicial Commissioner’s Memorandum 125 of the.rgth .October .1878.: 
We have been shown no authority for. the doctrine set forth in. 


* defendant’s written answer, and apparently held by the Judge, that’ 


a Buddhist coming from a distant country must be held.subject to 
the Burmese Buddhist law of marriage or succession merely because 
he has a civil domicile here and has married, among other wives, a 
Burman Buddhist. In India, where the absence of Jex loc¢ has caused - 
similar questions, the Courts have applied the special Jaws of peculiar 
sects to Jains and Sikhs under the directions of Charters which 
‘required the Hindu law to be applied to Hindus | These suits were 
treated as Hindus, but with a right to their peculiar laws (Bhagvan-. — 
das Tejmalv. Rajmal,1o Bom. R., 259; Lopes v. Lopes, § Bom.: 
R., 185; Soovendronath Roy Cussamat Heeramonée, 12 Moo. I, A., 
81). Chief Justice Westropp’s judgments on these subjects seem to 
me perfect storehouses of information, and I quote a part of his: 
judgment in the. Jain case. “Those words, the usage of the country | 
“on which the sutt arose, should be liberally interpreted, and would. 
“ comprise the ancient and clearly established usage of a tribe or 


_ “ caste, which, or some members of which, may have migrated from one 


ge 


“part of India to another. They have been regarded as carrying 


“their laws of succession and of marriage with them to their new 
“ domicile.’ The limits within which this doctrine has to be applied 
are suggested in the judgments. We all know that the Courts 
apply different systems of both Hindu and Mahomedan law to’ 
people belonging to different races, countries, or-sects. I doubt 


therefore whether it is obligatory on our Courts here to apply the 
Burma Buddhist law to Buddhists from Ceylon or China. The 


subject teems with. difficulties. What law has to be applied to 
a foreign Buddhist whose own law is not fownded on {8uddhist 
institutions, or is based on such institutions greatly modified by 
Statute? Again, if we try to find an analogy in the case of the Indian. 
Chief (3 Robinson’s Admiralty Reports, 29, see also Naoroji Be- 
vamji v. Rogers, 4 Bom. R., 24), we merely fall back on the original 
difficulty. Lord Stowell there held that foreign’ Europeans trading 


“under the protection of a British factory in India ‘derived their pre- 


“ sent character from that of the association or factory under whose. 
“ protection they live and carry on their trade.’’ But the reason of. 
this rule of the law of nations does not apply between Chinamcn and 
Burmans: The reason as stated by Lord Stowell is that Western 
merchants aré not admitted into the general body arid mass of the. 
society. of the nation. In the same judgment Lord Stowell says: 


There is among ourselves in this country a‘particular sect (the Jews) 


“ that in matters of legitimacy and other important subjects are governed. 


_ by their..own particular regulations, and not by all the municipal 


“ laws of this country, some of which are totally inapplicable to them,” 

I will suppose, the case of the Emperor of Turkey empowering his. 
Judge to administer “ Christian law when the parties are Christians”: 
at Coastantinople or Bagdad. I-do not think a Judge would treat 
such a direction,as. limiting him to the law of the indigenous Chris- 
tians and requiring him. to treat. English, French, and Italian mer- 
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chants as subject to the law.of the Greek Church or of the Armenians 
or Nestorians. Neither would it require him to confine himself to 
books of religious authority such as Leviticus or Deuteronomy, which 
might be useless as guides to the law of the present time. I incline 
therefore to think the Judge below was -wrong in supposing that he 
was limited to the Dkammathat in his application of Buddhist law. 
In section 4 of the Courts Act the word Buddhist is not limited by such 
words as Burmese, religious, or written, : 

_ IT have gone at length into some of the questions raised in the ar- 
gument of this case because they are of general importance. In ex- 
amining the religions of China J have felt especially bound to do so 
as the question there is one of fact, and I differ from the Judge. It 
is also difficult for the lower Courts to get the same means of inform- 


ation as we possess at Rangoon from the absence of good libraries; 


and as an opinion on such recondite subjects is of little value unless 
the reasons are clear, I have ‘thought to save trouble to other Courts 
by stating such facts as seemed to me of importance. Questions of 
a similar kind are likely to arise wherever Chinese communities are 
settled: and the Chinamen are found everywhere, especially in the 
towns. I think this account of religions will show also the necessity 
of careful questioning of witnesses. It may well be that the popular 
notion of a religion may be quite different to that entertained by the 
learned, and both vary from all or some of the ancient sacred books. 
If I have done nothing more, I have indicated some of the more 
recent works on the subject. 
I think the defendant ought to pay the costs, as she must bave been 
aware whether her father was a Buddhist or-not, and as she has failed 
' to prove that he was. ; 
Before F. Fardine, Esq. 
In THE MATTER OF AN APPLICATION BY MI PYE. 
Mr, Gillbanks for applicant. | Maung Tun Aung for defendant. 
Criminal Procedure Code, s. 536—Maintenance—Father’s liability. 
A father is liable to maintain his children whether he is a Hindu or Mahomes 
dan or Buddhist, notwithstanding that their mother may have been legally divorced. 
THE woman applied for maintenance for herself and her children, 
alleging that the children had been borne by her to defendant in lawful 
wedlock and that at the time of her application to the Magistrate under 
section 536 she was divorced from her husband. On her own showing 


she was not at this time defendant’s wife and therefore the Magistrate - 


had no jurisdiction under-section 536 to make defendant maintain her. 
Supposing that before the divorce occurred an order for the wife’s 
maintenance had been made under section 536, it would have no 
continuing force after a valid divorce. In re Kassam Pirbhai (8 


Bom. R. 95) section 536 was never intended to interfere’ with or — 


‘restrict the law of divorce- : 

With regard to the liability of a father to maintain his children, 
‘both legitimate and illegitimate, whatever the Hindu or Mahome- 
dan or Buddhist law may be, the 536th section of the Procedure Code 


zo 


Criminal 
Miscellaneous 
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29. 
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extends to all: fathers without exception. It iden not deprive the: 
parties.of any remedies which they may have in the Civil Courts. It 
is intended to apply to fathers who are proved to have sufficient means 
and'who neglect or refuse to maintain their children, There is a 
case (p. 49, 17 Cal. W.R. C. R.) decided by Chief. Justice Couch, 
which shows that.a Magistrate has jurisdiction to make an ‘order 
_ under section 536 even where the mother had by contract released 
the father from the obligation to. maintain the children. It was held 
that as soon as the Magistrate had been shown by evidence that the 
child was starving and that the father had sufficient means, then the 
‘Magistrate had jurisdiction to make the order. It is reasonable . 
enough that the well-to-do father, rather than the public, should ae 
port ‘his own children, 
- If, while section 536 is law, fathers and mothers choose carelessly : 
to divorce each other, they must take the consequences; they may 
change their conduct or contract, but we cannot alter the general law. 
Cases may, however, be supposed where a Magistrate would not 
make an order. Suppose that a valid divorce takes place and the 
parties contract that:the mother shall maintain. the children in con- 
sideration of receiving certain property, a Magistrate would not im- 
mediately afterwards “make an order on the father to maintain them, 
unless it were shown that, without such an order, they would -nct. be 
maintained at all. The Magistrate will not give a direct advantage 
to fraud. _ But in many cases after receiving the property the mother 
may in course of time become pocr. In such cases, as the State;has 
an interest. in the maintenance and well being of-children, the Magis- 
trate may well order the well-to-do father to support his child. It 
would be very dangerous, as the Deputy Commissioner points out, to 
allow men to-contract themselves out of so reasonable and natural an 
obligation 
I will circulate this judgment, which I pass after hearing Mr. Gill- 
banks in favour of the Deputy Commissioner's opinion ; and Maung 
Tun Aung ‘on the other side, the learned Counsel having obligingly 
argued the question. 
The order I now pass is that the Magistrate take evidence on the 
merits and decide the case in accordance with section 536 now inter- 
preted. 





i Before $. Fardine, Esq. 


‘ Orimined Bastion ‘MI THE U_ vw. QUEEN-EMPRESS.* . 


_ No. 4lo. The Assistant Government Advocate for the Crown. 
- 188. _ Evidence Act, s. 114—Accomplice—Excise Act. 
October A policeman procuring an illegal sale of liquor in order to obtain a conviction is 
4 an accomplice, whose evidence, if pnoocpoborsted, ought not to be accepted as suffi- 
oat “cient . 


- THE prisoner was ponvieted by a first ‘class Magistrate for selling 
‘liquor, not: being «a licensed vendor, and under “section 62 of ‘the 
Excise Act, X ‘of 1 1871, she was sentenced to a fine of Rs. 200, or in: 








“*Over-ruled by’ “Queen-Empress y. Basten, P.J.L.B. 365. 
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default two moaths' imprisonment in the civil jail. The Magistrate 
ordered that half of the fin: should be paid to the informer and half 
to the arresting police unler section 79. The Magistrate tried the 
case summarily and there is no appeal. 

The following is his judgment :— - 

This is the second case of the police raid on Kanaung. By order of the District 
Superintendent of Police, Maung Ta, Court Prosecutor, sent a constable in un- 
dress. uniform with Nga No and Nga On Gung t» Mi The U’s house with marked: 
money to buy liquor. ‘They returned with a bottle, but before the house could be 
‘searched, an alarm was given, The accused’s husband was able to clear out effects. 
Nga No and Ng2z On depose tothe purchase of liquor, produced one bottle, of 
which they drank some and then took it to the sergeant; that Nga No gave the 
rupee and got liquor. Whilst the second case was being inquired into alarm was . 
given and accused’s husband, with the aid of others, managed to take away a box 
of liquor. Both witnesses say they bought liquor from accused’s house before; 
Nga On says several times,—and it was he who asked for the liquor. Mi Thé U 
‘denies the sale of 'quor. She says the men cane in and asked her for some, but 
she had only a little she had bought 15 days before.at a licensed shop.” She gave 
this as the men said there was cholera in Mudén.:» Accused Mi The U can call no 
witnesses. The purchase of the liquor is sworn to by the witnesses; the orders-on 
the information given are related by the head constable; the accused calls no wit- 
nesses to show she only gave the liquor, and it is not likely that men from Mudén 
would go to Kanaung for liquor for choiera medicine. ‘The casa is a clear one 
‘under section 62 of the Excis: Act, and I find accused guilty of the sale of liquor 
without license. I sentence Mi The U to a fine of Rs. 209, or, in default, direct 
that she undergo imprisonment in a civil jail for two months. Fine, if realized, to 
be paid under section 79 of Act, half t> informer and half to the arresting police. 

The Sessions Judge of Tenasserim was app'ied to in revisioa, and 
he has sent the case for the orders of this Court on the ground that 
there was no corroboratio1 of the witnesses. He notices that it is 
difficult to understand why the box of liquor said to have been removed 
was not found at the search. He writers: “ It seems to me that the 
‘evidence of sale rests solely on the testimony of two men who ought 
“« not to be believed unléss corroborate 1; that such men were just as 
“likely to wheedle the woman (accused) out of the liquor, and then 
“say they had bought it, as actually to purchase it, and that, conse- 
“‘ quently, there was no sufficient corroborative evidence to warrant 
“the conviction.” At the hearing Mr. VanSomeren has pointed out 
that there is also no evidence on record of.the marked money having 
been found, Under such circumstances I think that any experienced 
’ “Magistrate or.any ordinary jury would hesitate to beligve the story of 

the informers, who not only instigated the offence, but probably. did 
so, and afterwards gave their evidence, knowing that they were likely 
to get an enormous reward ; and that while the Magistrate would 
take down their depositions, the woman, being made an accused per- 
- son, could not be examined as a-witness. ae 

Mr. VanSomeren, who was good enough at my request to argue 
the casé, has shown me one decision at page 74 of 16, Calcutta 
Weekly Reporter, whiere the High Court exercised their power of 
revision on a matter of fact, My impression is, however, that some 
limit must be placed on the wide words of sections 294 and 297 of 
the Procedure Code, and that as a generalrule the mzterial error 
which the Court will interfere in revision to set right must be sone 
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error in law or procedure which affects the decision. This view was. 
expressed by Markby, J., in the case reported at page 4o of 20, Cal- 
cutta Weekly Reporter. In the present case I am of opinion that. 
‘such an error has been committed. The Magistrate appears to have ~ 
been unaware that:the witnesses were accomplices, and on their’ own 
- statements might themselves: have been: punished.. Instead of. im- 
partially applying the law, he has used them as witnesses against the — 
woman, and by- awarding them Rs. 1oo has made them proft by their - 
own wrong. I think, therefore, with the learned Assistant Govern- 
ment Advocate, that "this Court. must interfere. to rectify such pro- 
ceedings. 

Firstly.—\.am of opinion that by force of sections 4o and 114 of 
- the Penal Code the witnesses who instigated the woman to make an 
‘illegal sale of the liquor were abettors, and being present at the time, 
must be .deemed principal offenders, and therefore liable to the 
punishment for which the woman was ‘convicted. They certainly on 
their own showing: instigated the woman to sell the liquor, they know- 
ing all the while that ‘if she did so she would commit an offence 
against the Excise Act. The police and the Magistrate’s Court Pro- 
secutor could: give these men no possible authority to break the law 
or to instigate an offence: the duty of the magistracy requires no 
declaration from me, and the duty of the police, has been defined by 
- section 23 of the Police Act, V of 1861. This law says their duty is 
- “to prevent the commission of offences,” and this obligation would of 
course be defeated if they actually conspired and ‘instigated ‘an 
offence, as they have done in this case. It is no part of my duty 
to find reasons for the law or to justify its pluin provisions on grounds 
of morality. But as cases of this kind perhaps occur in other. 
Courts, and, as the instigation to crime, wicked enough in itself, may 
easily lead to terrible consequences, I must most seriously warn this. | 
Magistrate to reflect upon the consequences before he sanctions from 
the Bench so extraordinary a procedure and proceeds to reward the 
tempter as if he had done something meritorious. I have twice before 
had to object to public officials doing evil that good might come, and in 
the Special Court we tock strong objection to a police officer receiv- 
ing bribes in order to get up evidence to lead to the detection of 
some offender against ‘the Lottery law. 

Secondly.—I-doubt if the Magistrate had in his mind at the time ° 
the caution which the Legislature, following all experience of Judges,. 
has expressly conveyed in section 114 of the Evidence Act, namely, 
that an accomplice is unworthy of credit unless he is corroborated in 
material particulars. In the present case there was the greater rea- 
son for caution as the necomplies decried id acme a great ek 
FOWAL ~ wt 

. The record: does: not show syahto it was who eorduetal ‘the prose~ 
cution in the Magistrate's Court ; but if it was the Court Prosecutor. .. 
who set the trap to instigate the ‘woman to commit the offence, then - 
such a prosecution was ‘unfair, as a Public Prosecutor ought to have F 
no ‘personal interest i In a case. , : 
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It is important that all the Magistrates should notice the reason of 
the amendment of section 40 of the Penal Code, which now applies 
the ordinary law of abetment to special and local laws, I have 
already by circular drawn attention to the great need of thorough care 
in trying offences against the Opium Law, and the same necessity 
exists under the Excise Law. I will now order this judgment to be 
circulated. : : 

For these reasons I reverse the conviction and sentence.and direct 


the-return of the fine. 2 a 


Before #. Fardine, Esq. 
MI CHAW anp NGA SHWE AUNG 7 ME ME axp ME KIN. 
Mr. Porter for appellants. | Messrs: Law and Gillbanks for respond« 
ents, 
Limitation—Pauper, Ap plication fov leave to appeal as—Burma Courts Act. 
An application tothe Judicial Commissioner for leave to appeal as a pauper 
must be presented within 30 days from the-date of the judgment appealed against. 
THE Counsel for respondents raises an objection to this Court’s 
jurisdiction on the ground of limitation, namely, Article 170 of the 
Second Schedule of the Indian Limitation Act, XV of 1877. It is 
urged that the Commissioner’s decree appealed against is dated the 
27th May 1881, and that the application for leave to appeal as a pau- 
per made to’ the Commissioner is dated the 28th July, and that the 
interval was longer than the 30 days from the date of the decree 
appealed against, allowed by Article 170. Mr. Porter contends, on 





P cas dies 
the contrary, that section 5 of the Limitation Act allows an extension _ 


of time on the Court being satisfied that there was sufficient cause for 
the delay. : : 

The question is whether an application for leave to appeal as a pau- 
per is included under the word appeal in the second clause of sec- 
tion 5 which begins: “Any appeal or application for a. review of 
judgment.” J have been referred by the learned Counsel for respond. 
ents to a judgment of the High Court of Madras on this very question 
in Lakshmi v. Ananta Shanbaga (p. 231 of 2, 1. L. R., Mad. S.) . The 
Judges. held that the Legislature did not intend to class an application 
for leave to appeal as a pauper under “ Appeals,” as that construction 
would nullify Article 170 altogether, and let Article 156 take its place. 
They observed also that throughout the Act, as, é.g.,in sections 4 and 
12 and the Second Schedule, “ Appeals.” and “Applications”? were 
sharply discriminated. i 

I concur in the view expressed in that judgment. 

The Burma Courts Act does not.mention pauper appeals at all, and 
in dealing with them we must, under section 97 of the Courts Act and 
section 3 of the Procedure Code of 1877, go to the Procedure Code. 
In section 541 we find the document of appeal described as a memo-: 
" yandum, and, as Mr, Gillbanks points out, section §92 contains distinct 
words for the memorandum of appeal and the application. to sue. as a‘ 


pauper. , 


Civil Appeat 
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October 
29. 
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Section 4 of the Tinitation Act is general, and. there being no 
-spécial or local'law of limitation for application for leave to sue as a 
| pauper, Article'170, the only limitation in existence, must be applied. 
as it stands, I hold therefore that the present appeal must be dis- 
missed unless the proper stamps are paid. 

It'is admitted .that the application for leave to make the first appeal 
as @ pauper'was made beyond the thirty days, and therefore I must 
require that the stamps which ought to have been paid in the appeal: 
to the Commissioner be paid before this appeal goes on. 

As the appellants are not prepared. to pay up “the stamps or to say 
whether they will pay them, up, | dismiss this appeal and order 


eee to pay th e costs in this Court. 





Before gy. xardine, Esq. 
QUEEN-EMPRESS wv. NGA SHWE O. 


The Assistant Government Aduocate | _Mr. Hare for the accused, 
for the Grown. 


Police—Oppressive conduct—Striking an accused person. 
Oppressive conduct on the part of the potice in aniieing an accused person whien: 
in custcdy must be somewhat severely punished. 
THIS is an appeal made by the Government from an acquittal by a 
Magistrate. The charge was unwarraitable personal violence used by 


- the accused,a head constable, ia striking an accused person then. in 


_his custody ‘because the accused person Tefused to answer questions as 
to his name and residence. It was atieged the constable made the 
man’s nose bleed, but there is no distinct finding as to: the extent of 
the assault, the Magistrate recording however that the affair was im- | 
mensely exaggerated. It seems nevertheless that the constable slapped — 
the accused, 

The Magistrate appears to have doubted whether such violence was: 
unwarrantable. and therefore acquitted, 

The law contains many careful provisions for the protection OF 
persons in police custody, and enforces them by punishments as in 
section 29 of the Police Act. That the assault was utterly un- 
warrantable is to be inferred from section 120 of .the Criminal Pro- | 
cedure Code, which says: ‘No police officer or other person shalt 

“offer any inducement to an accused person by threat or promise or 
“ otherwise to make any dzsclosure or confession whether such person 
“be under arrest or not. But ‘no police officer or other person shall 

“prevent the person arrested, by any caution cr otherwise, from | 
“making any: disclosure which he may be disposed to make of his 
own’ free will.” Here the limits of questioning are distinctly laid 
down, and a police constable of many years’ standing ought to know 
ther. If the facts were clearer, I might think an exemplary sentence ~~ 
of imprisonment the-proper punishment; but as the Magistrate says 
the ‘prosecution exaggerated what took place, I think it sufficient. 
toxeverse. the acquittal and, convicting under section 29 o Act V a 


. JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 151 





a 


1861, to pass sentence of Rs. 50 fine, his’ monthly pay being Rs. 65. 
Oppressive conduct on the. part of the police must- be somewhat 
severely punished as the evils it occasions are greater than in ordinary 
assaults. ; 





Before F. Sardine, Esq. 
NGA SHWE LON ». NGA SHWE BON. 


Mr. Gillbanks for appellant. — | Mr. Have for respondent. 
. Registration—P riority. 

- An unregistered mortgage deed securing a sum over Rs. 100 cannct be received 
in evidence to prove the mortgage. A registered document has priority over an 
unregistered even when the latter is accompanied with possession, 
. MaunG SHWE THAING, in Wagaung 1242, mortgaged his land to 
defendant and afterwards in-the same month mortgaged the same land 
to plaintiff. Both these admitted transactions were for above Rs. 100, 
and therefore both the mortgage documents being unrevistered are, 
under section 49 of the Registration Act of 1877, inadmissible as evi- 
dence.of the transactions as regards the land now sued for. 


In 1243 plaintiff advanced more money to Shwe Thaing and got from 
him a registered document mortgaging the land on certain conditions. 
This document was presented with the plaint and used as evidence, 
but it has been returned without any copy being filed, and | must call 

_ on the Extra Assistant Commissioner to comply with section 144 of 
the Procedure Code. The omission has been supplied so as to enable 
this Court to try the appeal by Mr. Gillbanks reading a copy, to which 
copy Mr. Hare does not object. From this it appears that one con- 
dition of this regstered contract was that plaintifi should have imme- 
diate possession. 

As it is not alleged that plaintiff had any knowledge or notice of 
any former mortgage to defendant, or reason to believe that Shwe 
Thaing was engaged in a fraud, the consideraticns discussed in Wa- 
man Ramchandvravy. Dondiba (41. L. R. Bom. 126) and in Shezkh 
Rahmatula v. Shetkh Sariutulla (1 B, L.R. F. B. 82) as to regis- 
tration giving no advantage to a fraudulent purchaser do not apply. . 

_ It appears then that under the condition in his registered mort- 
gage, the plaintiff has aright to immediate possession unless defend- 
ant can show a superior right. " ; 

Defendant alleges that he was let into possession by Shwe Thaing 
in 1242 in fulfilment of a condition in his unregistered mortgage. 
But even supposing it proved as a fact that he did then get posses- 

' sion, such possession is under a written agreement, not under an oral 

agreement; and section 50 of the Registration Act gives priority. to 


the title under the registered document and section 48 does nct apply. - 
The subject is discussed in Fuzludeen. Khanv. Fakir Mahomed Khan ~ 


(5 1. L. R. Cal. 336), a very instructive case applicable to cases under 
the Act of 1877 as well as that of 1871. On these grounds | confirm 
the Deputy Commissioner’s decree with costs on appellant: — ; 


Civil Appeal 
No. 101; 
1881, 
1882, 
February 
| 22s 


es 


152 ‘SELECTED JUDGMENTS AND RULINGS, 





| _ [SPECIAL COURT] hia sc 
Before C.F. Withkinson, Esq. and $. Fardine, Esq. 


Criminal. Refer- ' QUEEN-EMPRESS v. NGA NYUN. 
td Page Excise Act—Search.. ; : 
2552, . . .In conducting searches. under the Excise Act and similar laws the procedure 
March prescribed must be strictly observed.. Where a first class constable had illegally 
re searched a house it was held that no offence was committed in obstructing him., 
=m. Tue judgment of the Court was delivered by— 


. JARDINE, J.—In this case information was given to a sergeant of 
police that some liquor. was to be found in the house of accused. The 
sergeant deputed a first class constable to s2arch. The ‘first class 
‘constable was a public servant, and he. was certainly obstructed by 
'the accused, who threatened to hurt him with a da ‘if he éntered 
-accused’s house to make a search. But a conviction. under section 
186 of the Penal Code cannot be sustained unless it be proved that 
the public servant was obstructed in the discharge of hts public func- 
tions. In the case of Regina v. Vyankatrao (7 Bom. R. 50) the 
public servant was a police officer acting as a police officerin the ordi- _ 
nary duty of searching in a case of theft. The only irregularity was 
the want of a warrant. . 
But the present case is very different. The evidence shows that 
the first class constable had no public function at all. He wasnot in - 
-independent charge of a thana, and was therefore not included by the 
Chief Commissioner as an officer above the rank of a jemadar of 
peons (see page 446 of Cooke’s Manual). The sergeant, who is by 
these notifications an excise officer, competent under section 45 of 
Act X of 1871 to make a search, might have made it with the usual | 
formalities. But he is not vested with the authority of the Chief 
Commissioner, and had no authority to order the first class constable 
to make a search. The latter had no more duty of making the search 
than any other person who is not an excise officer, Good faith 
implies a certain amount of care and attention; and a police con- 
stable ought to exercise some care before he assumes the duty of an 
officer of anotker department, 
_ We think it right—as neither the ‘Assistant Commissioner who tried ° 
the case nor the District Magistrate of Amherst appears to have 
noticed the illegality, or to. have pointed it out—to remark upon the 
' great importance of observing the procedure provided in the Excise 
Act and similar laws for the protection of the public. Informers are 
stimulated by the hope of rewards in which the police may share: 
and there is some temptation to vexatious searches and arrests, and ~ 
even to the fabrication of evidence. Under section 45 the information © 
ought to.have been recorded in writing before the search; but on — 
~this-point~the--Magistrate put-no~question---The~information--must~~ 
be definite as regards some offence, but in the presen{ case there is 
no cvidence that-any offence had been complained of. The ‘search-~ 
ing officer is to hold a particular rank so as to ensure respectability 
and fair play, but here the duty was thrust upon an. inferior, Unless 
the Courts take some trouble to. see that the law is undérstood and 
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‘obeyed, the irregularities which the Excise Act endeavours to prevent 
will soon be common. : 
We now annul the conviction and sentence, and direct the return of 
the fine. 
Before }. fardine, Esq. 
QUEEN-EMPRESS v. NGA ON GAING. 
Magistrate—Persona. interest. - 
A Magistrate may not try a case id which he has any personal interest. 


Tue Deputy Commissioner ‘of Shwegyin referred this case to the 
Judicial Commissioner as he was of opinion that the Magistrate had 
shown “serious want of judgment in trying a case in which he was 
personally interested,” and as the sentence seemed inadequate. The 

-accused, a police officer, was entrusted with a bottle of butter to take 
to the Magistrate. He sold ‘it and kept the price. He wag convicted 
under section 406 of the Penal Code and fined Rs. 5 or 10 days’ rigor- 
ous imprisonment in default. The Magistrate writes in his judgment: 
“This matter having occurred in connection with the Judge trying the 
“‘ case, if the accused is punished as he. deserves, it will cause a talk 
“that the Judge has agted oppressively. If for this reason the accused 
“is sent up to the Deputy Commissioner, it would lead to a talk that 
“the Myodk sent him because he did not get his bottle of butter.” 

These observations show that the Magistrate was sensible of the 
evils arising from sitting as Judge in a case where he had an interest. 
The subject was fully argued in the House of Lords in Dimes v. Pro- 
prietors of the Grand Function Canal, where the Lord Chancellor 
passed a decree in appeal, he. being, unknown to the defendant, a share- 
holder in the Canal Company to the amount of several thousand 
pounds. It was held by the Lords that the Lord Chancellor was dis- 
qualified on the ground of interest from sitting as a Judge in the 
cause, and that his decree was therefore voidable, and must conse- 
quently be reversed (3 H. L. 793). Lord Campbell said: “It is of the 
“last importance that the maxim that no man-is to be a judge in his 
“own cause should be held sacred. And that is not to be confined to 
“a cause in which he is a party, but applies to a cause in which he 
‘Chas an interest. Since I have had the honour to be Chief Justice of 
“the Court of Queen’s Bench, we have again and again set aside pro- 
‘ceedings of inferior tribunals because an individual who had an in- 
“terest in a cause took a part in the decision.” In the Queen v. 
Cheltenham Paving Commissioners {1 Q. B., 467) the proceedings 
of the Magistrates at Sessions quashing a rate were set aside because 
three out of 19 Magistrates were interested owners of property. The 
Queen v. Fustices of Hertfordshire is similar (6 Q. B., 753). In the 
Queen v. Fustices of Suffolk (18 Q. B., 416), one of the Magistrates 
on the bench hearing the appeal about the removal of a pauper from 
a parish where the Magistrate held land and was a rated inhabitant; 

entered into the arguments and discussed with the Chairman, but, an 

objection being taken by Counsel, said he would take no further part in 





_ the hearing or decision. The Queen’s Bench quashed the proceedings 
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. ofthat sessions on the ground that the Magistrate being a rated 
inhabitant of the appellants’ parish was clearly interested in the 
appeal. Lord Campbell said; “I am glad for thesake of a pure.adminis- 
‘“tration of justice that the application. has been made. If.he had ~ 
“done his duty, he would have withdrawn from the Court during the 
“hearing of the appeal. When I was Chancellor of the Duchy of 
.“Lancaster I withdrew from the Judicial. Committee of the Privy 
«Council during the hearing ofa case in which the interests of the 
“Duchy were concerned. Afewdays ago my brother Crompton 
“ withdrew from the Court while a case was before it in which he had 
“been engaged as Counsel: when at the Bar.” The other Judges 
concurred and deprecated the presence on the Bench and interference 
of the interested Magistrate. See also the Queen v. The Recorder of 
Cambridge (8 E.and B., 637) where the Judge who fixed the amount 
to be paid was interested as an owner: and the later case of the 
Queen v. Meyer (1 L. R. Q. B., 173), where one of the Magistrates 
had such an interest, not necessarily a‘pecuniary interest, as might 
give him areal bias in the matter ; consequently he ought not to ‘havé 
‘sat as Justice and it was immaterial what part he took in it.. The pro- 
ceedings were quashed. M, 

The same law applies. here as well as in England as Mr. Justice 
Macpherson says in the Queen v. Bholanath Sein (25 Cal. W.R.C. 
R. 58). . It is one of the “oldest and plainest rules of justice and of 
““common sense that no man shall sit asa judge in a cause in which 
“the has a substantial interest.” The interest may bei either personal 
or pecuniary—per the Chief Justice in the Government of Bengal v. 
Heera Lali Dass (17 Cal. W. R., 39 C.R.). A Magistrate, as the Chief 
Justice says, cannot try a person for an assault upon himself. This is 
a different interest to the case of a Magistrate who may have to try a 
person against whom, in his magisterial or other official capacity, he 
has préviously instituted a prosecution; although even here, where 
the bias is more official than personal, such a trial should be avoided 

_if possible, and the High Court would listen to an application for a 
transfer. See also Welders v. Russell (L.R.1C. P., 723),. where a. 
Statute confers the interest and the jurisdiction at the same time or 
empowtrs a Judge to punish for contempt of his own authority, or, 
as in this province, requires me as one of the Judges of the Special 
‘Court invariably to sit in appeals brought from me as Judicial Com- 
‘missioner. aes iw 
’ I am of opinion that there is as much necessity for enforcing the 
maxim of law here as there is in England, if not more, There is less 
publicity in the smaller Courts here, and therefore more danger of 

aig ras Bree Tae eC cs ta eee ne at rtd niet rceveda 

In the present case, 1am of opinion that. the Magistrate finding 

- himself ina difficult position tried to get out of it by inflicting so 
lenient a sentence as would ‘avoid all appearance of partiality. But 
no man can really be a Judge in his own cause—partiality and bias 
will creep in—and the public will say: “ the prisoner stole the 
‘“ Magistrate’s. butter worth three rupees, therefore, thé Magistrate 
“convicted him.” Si on soe na ee 


\ 
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lam of opinion that the Deputy Commissioner is right in looking 
on the trial as an improper proceeding: and therefore following the 
learned Judges whose words I have quoted, I annul the conviction 
and sentence,. Under the circumstances I do not think it advisable 
to order a new trial. 


at neem 


, [SPECIAL COURT.] 


Before C.F. Wilkinson, Esq., and F. Fardine, Esq. 
QUEEN-EMPRESS », SIf TUN.* 
The Government Advocate in support of the conviction. 
Gambling Act—Tossing for pice—Instrument of gaming. 

Coins are not instruments of gaming withinthe meaning of section 13 of the 
Gambling Act. Conviction for tossing ‘for pice on a pubiic road set aside. 

THE judgment of the Court was delivered by— 

WILKINSON, J.—This is a reference by the learned Judicial Com- 
missioner on the point whether tossing for pice on a public road is 
punishable under section 13 of Act ITT of 1867. 

The accused Sit Tun was convicted: by the Extra Assistant Coni- 
missioner of Padaung of gambling under s-ction 13 of Act III of 
1867, and sentenced to paya fire “of Rs. 20 or in default seven days’ 
vigorous imprisonment, and had Rs. to-6-0, which were found upon 
him, confiscated for tossing for pice on a public road. 

We are of opinion that the conviction cannot be sustained for merely 
playing for money, though on a public road, is not within the meaning 
of the section which is as follows: “ A police officer may apprehend 
“without warrant any person found playing for money or other valu- 

“able thing with cards, dice, couniers, or other instruments of gaming, 
“fused in playing any game not being a. game of mere skill, in any public 

“street, place, or thoroughfare, &c.” Moncey is not mentioned as 
one of the instruments of gaming to be used in playing and according 
to the canon of interpretation of Statutes where general words follow 
one or more less general terms, they are to be regarded as restricted 


to the same genus as those words (Maxwell on Statutes 297): as com- | 


prehending only things of the same kind as those designated by the 
‘particular words, unless there be something to show that a wider or 
different sense was intended. 

Now the word ‘‘ money” has not the’ same analogous meaning as 
cards, counters, or dice, for these are designated in the section as 
instruments of gaining used in playing any gameof chance, whereas 
money, although it may be made a means of gambling or wagering, 
is not, like either of them, an instrument of gaming; the primary use 
ofthe oneis as a means or medium of exchange, whilst the others are 
made specially to be jr  Seatimiaened used in playing games of chance. As 
has been held by the-Bombay High Court in the Empress v. Vithal 
Bhatchand (i. LR. 5 Bom. 19) in interpreting the same words in sec- 
tion 11 of thé Bombay Act, III of 1886, against gambling, an instrument 
of gdming means an implement devised or intended for that purpose, 

“Tn ‘this case the Court quashed a conviction where the accused had been 
found guilty of gambling for playing with coins at a fair, holding that 
pn ee 


* cf. Burma Gambling Act (Burma Act I of 189¢), s. 3 G). 
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soins were not instruments of gaming within the meaning of the 
section. Similarly inthe case of Watson v Martin (34 L.1.M. C. 50), 
it. was held that the Vagrants Act, V George lV., c. 83, which prohibited 
playing or betting in. the streets ‘at or with any table or ‘instru- 
ment of gaming” would not include under the words “ instrument of 
gaming.” half pence used for tossing for money. Shortly after this 
decision, the correctness of which was not questioned, the above Act 
was amended so as to meet the case of tossing with money by the 31 
and 32 Victoria, c. 52, which enacted that every person playing or 
betting by way of wagering or gaming inany street, road, &c., at or 
with any table or iustrument of gaming, or any coin, card, token or 
other article used as an instrument or means of wagering or gaming 
should be liable to punishment as a rogue and vagabond; thereby 
making the using of any coin as an instrument or means of gaming 
punishable, and showing. that it was necessary to specify coins in 
order to put down gambling by means of them, fer they were not 
ejusdem generis with dice, &c. This Act was subsequently repealed 
by the 36 and 37 Victoria, c. 38, but its provisions were thereby 
_re-enacted with merely another kind of punishment added. The zase of 
Watson v. Marizn is therefore very strong authority for holding that 
money or coins are not within the meaning of the words “other 
instruments “’ mentioned in section 13 of Act III of 1867, and that the 
law here under it is thesame as the Judges in England declared it to 
be in 1866, before the Legislature stepped inand. made tossing with 
money punishable. - ier 
In putting this construction on the section we have not lost sight of 
the object and intention of the Act which was passed to suppress 
public gambling and the keeping of common gaming-houses, and that 
there is another canon of interpretation of equal cogency and weight 
‘to the one we have already referred to, which requires Judges so to 
interpret the provisions of a Statute as that it shall carry out the inten- 
tion of the Legislature or those that made it (4 Justice 330), and that 
all.cases within the mischiefs aimed at are to be héldto fall within its 
remedial influence. But in endeavouring to expound it thus, strict 
regard tq the language used must be observed: words must be given 
their ordinary meaning, unless they are manifestly intended to be used 
in some other sense, for they must be supposed to have been used by the 
Legislature in the sense they are generally used, and each word must 
have full weight givento it and must not bé distorted ortwisted to 
suit a particular case or support. a particular theory, .In doing this 
there would be greater likelihood of a departing from the intention of 
- the Legislature, and there might be included within the scope of a 
_. Statute objects which the Legislature never contemplated or intended 
should be included. . It seems tous that if we were to hold that money 
was within the 'meaning of the section, we should be putting a forced 
construction on the words “other instruments of gaming used in plays _ 
ing any game” of chance, in order to suppress this kind of public 
‘gaming, for these words clearly point only to such other instruments 
as are analogous to dice, cards, or counters, which are the usual means 
by which gaming. is carried on, and not to instruments casually used. 
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It is true that the High Court at Calcutta, ona reference on the 
point from the Recorder’s Court, has held that lottery tickets are 
instruments of gam‘ng within the section, But there is a marked 
distinction observable between them and money, for although the 
paper of which they consist was, like money, not made with the object. 
of its being used as a means of gaming, still the tickets when 
they were being formed out cf the paper were sc formed and designed 
for the express purpose of gambling, and tickets are a recognized 
means whereby gambling with lotteries is carried on, and so would 
come within the very words of the section. 

It has been pressed on us that il we hold that money is not withia 
the words of the section because it is not mentioned, it must follow 
that to gamble with dice would not -be punishable under the English 
Statute, because dice are not mentioned in it whereas they are in sec- 
tion 13 of the Indian Act; but the arswer to that contention seems 
to us to be this, that it is unnecessary to specify dice, because dice are 
recognised instruments of gaming. Whilst we are bound to put such 
an interpretation on Statutes as shall give full effect to the intentions 
of the makers of them, it is also to be borne in mind that it is reason- 
able to expect that when the Legislature intends so grave a matter as 
“the infliction of suffering, or an encroachment on natural liberty or 
rights, or the grant of exceptional exemptions, powers, and privi- 
leges, it will not leave its intention to be gathered by mere doubtful 
inference or ccnvey it in cloudy and dark words” only, but will 
express it in terms reasonably plain and explicit (Maxwell on Statutes, 
p. 237): and here we think it is only reasonable to conclude that if 
the Legislature intended to put into the hands of the police such a 
power as that of arresting without warrant with the consequent liability 
to imprisoument fcr aconsiderable time before the case could be 


disposed of by a Magistrate, any two or more persons whom they. 


might meet upon the highway, amusing themselves as they went along 
by tossing (which has more than once occurred), the power would 
have been expressed, and not left to conjecture whether tossing for 
pice thus was an offence under the Act. 





Before F. Fardine, Esq. 
RAM LOOCHUN anp oruers v, QUEEN-EMPRESS. 
Mr. Burn for appellants. - 
Evidence—Dying declaration — Manner of proving. 
The statement of a deceased person though recorded by a Magistrate must be 
’ proved in the usual way by calling the Magistrate or clerk who took it down. 

THE fifth ground, of appeal relates to the admissibility of a 
statement recorded by the Magistrate, Mr. Campbell, on the aoth 
’ February, purporting to be that of the deceased Ram Coomar. it was 

apparently recorded the day after the occurrences which are said to 


‘have caused the death on the tst March., It was taken. before the jn-. 


“quiry- under Chapter 15 of the Procedure Code had begun, and there 
is.no suggestion that the accused were present or had opportunity of 
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cross-examining. This document was received by the Sessions Judge 
without objection being made by accused or their Counsel. 

Mr. Burn contends ‘on general principles that the document does not 
prove its own contents, and that in the absence of proof on solémn 
affirmation that deceased made the statement, it. was wrongly admit- 
ted as evidence. : a a 

I am of opinion that Mr. Burn is right. The same question was 
argued and decided in Regina v Fata Adaji (11 Bom. R, 248), where 
a similar statement was rejected. The Judges said: “The law does 
“not provide that the mere signature of a Magistrate shall be a’ suffi- 
“cient authentication of such a document, and ‘it is obviously desirable 


“that the person who took the statement should be subject to cross- 


“examination as to the dying man’s state of mind when he made it, and 
“as to-other circumstances. We must, therefore, exclude this docu- 
“ ment.” z 
_ In other casesI have ruled to the same effect. “The> deceased was 
not being examined as a witness, and what he said must be proved in 
the usual way. My own practice has been to call the Magistrate who 
took the statement down, and also the clerk or interpreter if the state- 
ment was understood by the Magistrate through the medium of inter- 
pretation. eat 
- I therefore remand the appeal in order that the Judge may follow 
this course. 





Before $. Fardine, Esq. 
QUEEN-EMPRESS v. NGA THAN BO ano NGA PO.. 
Rebellion—Dacoity —Attentpt to wage war—Magistrate—Furisdiction. 

The offence of attempting to wage war against the Queen should not be tried as 
a dacsity by a District Magistrate. Asa general rule cases on the border line of 
jurisdiction and cases of great difficulty ought to be committed to the Sessions. 

MAJjor ALEXANDER, Deputy Commissioner of Prome, charged both 
prisoners with having, about February 1881, at Shwedaung, made preé- 
paration for committing a dacoity at Shwenattaung, and he convicted 
them for that offence under section 399 of the Penal Code, and sen- 
tenced them each to. seven years’ rigorous imprisonment. The Ses- 
sions Judge to whom the convictions came for confirmation thought 
it expedient to change the imprisonment into transportation. The 
prisoners have both appealed to this Court sitting as a High Court. 

The Deputy Commissioner found on the evidence that the prisoners 
were guilty of piotting an insurrection, He writes in his judgment as 
follows :— Soci 
_“ The rising was evidently a serious one in_intention:.a pretended quarrel was.to_ 
take place at the Shwenattaung festival, arms were to be seized from the adjoining 
thana, and all the officials who attended the festival were to be seized, and the 
Deputy Commissioner, Superintendent of Folice, and others murdered ; that Prome 
would be attacked ; the railway destroyed ; telegraph wires cut; and that at the 
game time simultaneous risings would.take place at Allanmyo, Paungdé, Shwe- 
daung, &c. The Bos were to assemble on the. roth- Lazan of lfabaung- (8th 
March), and that on the 13th Lazan (corresponding to 11th March), the rising 
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would take place, a large party of Shans joining in under Shan Nga Bo, who is 
stillin custody. On the 4th March the Deputy Commissioner and Mr. Fanshawe, 
with a party of police, arrested the accused, who were sent to Thayetmyo Jail’ 
pending trial.” we 
- Major Alexander appears to have considered that this: general dis- 
turbance intended to be committed was a mere dacoity, and he de- 
scribes this view of what one usually calls insurrection as a ‘ common-. 
sense view”; and adds that— ; 
* Certainly the accused, who clearly busied themselves in collecting men, telling 
them off under different leaders, giving them distinguishing marks, issuing orders ° 
for assembly, and in fact planning a general rising, embracing the seizu-e of arms 
and murder otf officials, may certainly be said to have been guilty of preparation to 
commit dacoity, and the Court accordingly charged them under section 399.” 
In another passage it is stated that— 


"It is quite clear from the oral evidence, orders issued, &c., that both accused 
planned a dacoity which was to break out at Shwenattaung and made preparations 
for it—a diabolical plot in which all Government officials were to be murdered and 
the town sacked.” ; 

The Sessions Judge, Mr. Hodgkinson, after carefully redding the. 
evidence, came to the same opinion that the offence disclosed was 
dacoity. The first prisoner, he says, “had called himself a Prince’s: — 
“son and was actively engaged in collecting bands of men and making 

“preparations for a wild expedition, which, commencing as a dacoity 
“on a large scale with the sack of Shwedaung, Prome, and other 
“towns, seems to have had for its ultimate object the foundation of a 
new kingdom in Upper Burma,’ The other prisoner in the Judge’s _ 
opinion was also implicated. 

The evidence of the witnesses, who are all spies and informers, 
seems to have been implicitly believed by the Deputy Commissioner. 

“They deposed to direct expression of anintention to cut the Deputy Commise 
sioner’s head off, and to raise several regiments containing thousands of men; a 
person had already been named to murder the Assistant Commissioner of Padaung ; 
a ‘particular steamer was to be seized; the night of the 13th Lazan was fixed for 
the murder of all the Magistracy of Prome, Shwedaung, and other neighbouring 
stations; particular facings were to be given to the different rebel regiments and the 
rebellion was be carried on at Thayetmyo also.” ; 

The six.witnesses give very full accounts of all this conspiracy: 
they produce documents given them by the prisoners and the pri- 
soners have made certain admissions. There is no evidence of any 
Jarge number of men having joined the conspiracy or of any arrange- 
ment for carrying into effect the dreadful intentions said to have been 
expressed by the prisoners. ,A few arms were, however, found with the 
first prisoner, and as they were arrested before.they could do any- 
thing it is unnecessary to consider what results’might have happened. 

1 am of opinion that the convictions of these men ought to be annulled~ 
on two grounds— a 

Firstly —The charge wasin my opinicn wrongly framed. The 
intended offence was wrongly called a‘dacoity, and I think the word. 
must have misled the prisoners.. I myself had to read the case ‘over 

' with the utmost care to find out what was meant. I ‘conjecture that 
- by the dacoity the Magistrate. meant the attack intended to be made 


- 
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on. the ‘police thana with the intention of taking the muskets kept 
there. I cannot be at all certain, however, that this is the act which 
the Magistrate meant by dacoity. He may have meant something 
else. Whatever it was, he ought to have stated it distinctly in the 
charge, but there is no mention there of the police thana. If he meant . 
the robbery of the polire thana, he ought to have confined.the evidence 
more distinctly to that subject, and thus let the prisoners know. more 
accurately what part of the case they had to meet. I can find no in- 
dication that it was ever explained to them that the police thana or any 
other place was specially connected with the trial; the whole of the 
evidence, the defence, and the whole of the finding, in fact the whole of 
Major Alexander’s proceedings, ‘relate to things quite different fron: 
an attempt to steal muskets. ‘The Penal Code defines dacoity as fol- 
lows :— : 
*“When five or more persons conjointly commit cr attempt to commit a robbery, . 
or-where the whole number of persons conjointly committing or attempting to com- 
mit a robtery, and persons present and aiding such commission or attempt, amount 
to five or more, every person so committing, attempting, or aiding is said to commit © 
« dacoity.’” 

Had the Deputy Commissioner confined the trial to this subject. it 
is possible that the prisoners might not have been prejudiced; but the 
Deputy Commissioner did not confine himself to the dacoity ; he took ° 
evidence relating to other offences, among which ate the attempt to 
wage. war and the abetment of several murders. Having come to a 
general opinion on these subjects, he and the Sessions Judge went to 
the limit of their powers in inflicting punishment. 

My second reason for annulling the convictions is that the Deputy 
Commissioner had no jurisdiction oyer the offence which he considered 
to be proved. The Deputy Commissioner has no jurisdiction over 
offences punishable with death; it appears to him that a general insur~ 
rection is punishable as a mere dacoity because a dacoity may pos- 
sibly be committed inthe course of the insurrection; this view he 
descrikes as the common-sense view of the case, But it is absolutely 
wrong in law. The principle adopted by the Deputy Commissioner 
would oust the Superior Courts of their jurisdiction altogether: it 
would lead to a man who had committed a murder being let off by a 
Magistrate with a mere fine, because of the smaller offence of assault 
being included in the larger one of murder. If Deputy Commissioners 
are allowed to give themselves jurisdictions in capital cases on reason- 
ing like this we might as well abolish Courts of Sessions: there would 
be nothing left for Sessions Judges totry. I have frequently to re- 
strain this tendency. A few days ago, on a representation by the Ses- 
‘sions Judge of Tenasserim, I had to annul a conviction for culpable 
homicide and direct a committal to the Sessions. In another. recent 

“case a deliberate attempt at murder was treated by a Magistrate’ asa 
mere grievous hurt and punished with two years’ imprisonment : at the 
Sessions the man afterwards got 14 years’ transportation. 

.. Ifthe Deputy Commissioner had taken the trouble to study Mayne’s 
Penal Code he would have seen that there is a vast difference between 
assemblies for the purpose of committing mere private robbery. and {or 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 161 





the graver crime of rebellion, Armed assemblies to slay or rob are 
not necessarily treasonable ; but a general rising with the intention of 
destroying the Queen’s sovereignty ina district, or of altering the 
existing law, isa waging of war and punishable with death. The 
authors of the Penal Code made a special offence of the mere abetment 
of the waging of war, in order that this mere abetment might also be 
- punishable with death. This section is 121 of the Pénal Code; the 

Deputy Commissioner had no right to,ignore its existence so long as 
Gt is part of the law of the land. The offence entails forfeiture of all 
‘the offender’s property. 

{ find that the offence which the fower Courts believe to have been 
committed was really the abetment of, and conspiracy for, the levy of 

_ war, and not a mere preparation for robbery; | say thison authority 
as well as principle. The distinction was expounded by Mr. Justice 

Foster and accepted as authoritative by the Attorney-General, Lord 
Campbell, in Frost’s case (see Mayne’s Code). The Penal Code Com- 
' missioners took almost the same view. They say :— 

“ We conceive the terms waging war against the Government naturally import a 
‘person arraying himself in defiance of the Goverment, in like manner and by like 
‘means as a foreign enemy would do.” _ 

_ This is exactly what the lower Courts have inquired into. This is 
what Mr. Hough, the ‘former.Deputy Commissioner, writes. about in 
reference to the sanction for thesprosecution : he saw clearly that the 
‘offence was political in sofar as, to use Mr. Justice Foster’s words in 
describing the capital crime, the intended insurrection had “ a direct 
“tendency to dissolve all the bonds of society and to destroy all pro- 
* perty and all Government too, by numbers and an armed force.” As 
the law has been misunderstood, | may quote another passage from 
the same Judge :— 1 oe 

“ Insurrections likewise for redressing national grievances, or for the expulsion of 
foreigners in general, or indeed of any single nation living here under the protection 
“of the King, or for the reformation of real or imaginary evils of a public nature and 
‘jn which the insurgents have no special interest ;‘risings to effect these ends by force 
and numbers are by construction of law within the class of levying war, for they 
sare levelled at the King’s crown and royal dignity,” 

I can hardly suppose that the Deputy Commissioner was un- 
‘aware of the enormous distinction between a rebellion and a rob- 
‘bery: especially as the Deputy Commissioner had evidence, which it 
seems he implicitly believed, of an intended levy of 3,000 soldiers, 
who were to subvert the existing government. - This is quite a differ- 
ent thing toan assembly of five or more robbers; and it seems to me 
‘a mere chopping of legal terms to describe an insurrection of above 

3,000 armed men, under a pretender toroyal honours, and the alle- 
giance of the subjects as a “ dacoity on alarge scale”. In the same way 
murder may be described as an “ assault on a large scale;” but. this 

sort of logical exercise is beneath the dignity. of the law which assigns 
different punishments to different crimes, and for that purpose defines 
them separately, as in this instance. The judgments of the lower 

_Courts show that they believed the capital offence, involving forfeiture, 
had been committed: the case was thercfore beyond the Deputy 
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Commissioner's jurisdiction, and ke ought to have committed the- 
‘prisoners to the Sessions. On‘this ground also J annul the convictions. 
‘and diréct a committal. |. 

_ There is a ¢hzrd reason why I think a new trial is necessary in the. 

- interests of justice, and to prevent prejudice either to ‘the Crown or- 
the prisoners. Without further inquiry it is impossible to say what the. | 
‘punishment. ought to be. Ifthe’prisoners, asthe Deputy Commis-- 
‘sioner believes, committed a series of crimes—among others, séveral: 
différent abéetments ‘of differéut murders of the Deputy Commissioner,. 
‘the Superintendent of ‘the Police, the Assistant Commissioner of 
Padaung, and several other Magistrates, a sentence of seven years. 
transportation may be inacequate. . It would be the more inadequate: 
‘if, as the Deputy Commissioner believes, the prisoners abétted the: 
“burning down of whole towns. This belief has undoubtedly influenced. 
‘both Courts in the awarding of punishment. But it seems to me- 
“desirable that these other offences should be tried, and the prisonets: 
‘have a chance of pleading tothem. tek: 

Deliberate instigations to murder must not be tréated as matters of 

“nomoment. Taking the view of the case which the Deputy Commis- 
‘sioner did,:he was bound'to prepare charges about these intended 
murders and burnings; and it is the business of the superior Court to- 
“see that the trial is completed as provided bylaw. If the view taken 

+ by the lower Courts of the evidence is a sound one, the sentences are: 

“by no means‘ adequate, and the Crotwn has a right on a proper convic-- 
tion to the foifeiture of the prisoners’ goods. 

‘I therefore:annul the convictions ‘and sentences, and confirmations. 
‘of sentences, and remand the case to the Deputy Commissioner with. 
‘a direction that ‘he cause the attendance of both prisoners before him 
“and resume the case by framing an amended charge. 

* * * * Ok 

_ This is exactly the sort of case which ought to go to the Sessions,. 
‘as cases of treason are usually difficult, and the principal evidence 
attaching criminality to the acts of the prisoners is the reported con-- 
versations ‘held with informers, two of whom are brothers of each other: 
and the third a policeman. There is hardly any evidence of the exist-- 
ence of the 3,000 soldiers or the Shan reinforcement, or the making of. 
‘facings for. the clothes,'or the collection of arms. Any Judge therefore: 

_ ‘trying such’a case would give the reports of conversations a thorough: 
“silting, and before passing sentence would form ‘some opinion, 
~swhich Major Alexander “‘seéms- to me ‘not to ‘have ‘attempted,. as_to- 
whether there was any real preparation for this insurrection, murders, 
and burnings, or not. 

* uae ‘*e: #8 ide 

I may ‘add that,‘as'a géneral rule, cases on the: borderline of juris- 

~~diction and-cases “of ‘eréat*difficulty ought to be committed to the 

Sessions. ‘The Depaty Commissioners will thuc be more-‘usefully em- 
.-ployedon ‘examining. their subordinates’ ‘work, -and they will have 

“gore time to. éxércise their special powers of ‘passing seven “years” 

sentences in: casés of havitual-criminals-and-of Stabbing with “danger-~ . 

vous weapons. ; ; gee 

eT Ie, . a ok * 
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Before F. Fardine, Esq. 
QUEEN-EMPRESS.-v. NGA KYWE anp gIGHT OTHERS. 
Gambling Act—Cock-fighting—Spectators. 

Persons who are mere spectators at a cock-fight on a public.road cannot be 
punished as aiding and abetting under section 13 of the Gambling Act. ~ 

THE nine accused were charged by the police with setting cocks to 
fight in a public road at Kama and were convicted by the Magistrate 
Maung Lék, under section 13 of the Gambling .Act. That section 

.. Says: “A police officer may apprehend without warrant any person 
“setting any birds or animals to fight in any public street, place, or 
“thoroughfare, or any person there present aiding and abetting such 
“ public fighting of birds and animals.” The Magistrate may punish 
for the same things. 

Two of the accused Nga Po Gyiand Nga San Ya admitted that 
they set their cocks fighting .ina public.road, and.I..hold therefore 
that they were rightly convicted. 

The only evidence against the other accused is the statement of 
one witness that they looked on. Some of the accused admitted this, 
oneadding that he didso from the door of his own house; others 

..denied it. ‘The only reason given by the Magistrate for convicting 

.them is that they looked on, 

_ Assuming that they were present as spectators,.the important ques- 
tion arises whether the police had any right to arrest them and whe- 
ther they were lawfuly convicted. Mere presence at a cock-fight in 
a public road may be accidental: and the law already quoted . does 

_ not authorize the pclice to arrest people who are merely present. 
The words are “present aiding and abetting.” The power.of the 

. Magistrate to convict. extends over such persons only as.are ‘‘ present 
aiding and -abetting.” There is no evidence against these accused 

that they had anything to do .with the. cock-fighting or in any way 
encouraged it: they merely looked on. The question which now 
arises is whether in the absence of any other evidence as to what 
they did or why or how they came there, or how long they stayed, 
they ought to have been convicted. ; 
' In a recent prize-fighting case decided in England (Queen v. Coney, 
8 L. R. Q. B..534) the point received full discussion ; and after review 
of the authorities it was held by eight Judges against three that mere 
unexplained presence and on-lookingis not an aiding and abetting. 
Mr. Justice Hawkins said : “In my opinion, to constitute an aider -or 
* abettor, some active steps must be taken by word or action, with 

‘v' the intent to instigate the principal or principals. Encouragement 
BF does not of necessity amount, to aiding and .abetting,, it may be 
qq sutentional or unintentional, a.man may unwittingly encourage 

“another in fact by his presence, by - misinterpreted -words ..or 

eure, or by his silence or non-interference, or he may encour- 
age intentionally by, expressions,, gesture, oF actions~ intended. to 

‘cgnily.approval. In, the Jatter case he aids and abets, in the former 

' weledoes not.” , Mr.Justice Stephen . said : “f1t .may.ox,may,,not.be 

Cesirable to make it a criminal offence .to-lagk,.on a, prizesfight in 
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“the absence of a lawful excuse to be proved by the spectator, but 
a6 mf think we should be making instead of interpreting the law, if we 
‘were to say that such conduct is now a crime.’ 

The very Act which [ am now interpreting provides in section 5 
for the arrest of persons not actually gambling, when seized under a 
particular warrant in a common gambling-house and by section.6 the 
Court has to assume, unless they can: prove the contrary, that they 
were there for the purpose of gambling. 

Such assumptions may be reasonable as regards common gambling 


houses and the people there; but they would often be altogether 


‘wrong asregards the by-standers in a public road where two cocks 
are set fighting. People usually stay to look at anything taking place ~ 
‘on a public road ; but if they go to common gambling-houses it is prob- 
able that they go there to gamble in most cases. 

But the Magistrate has practically applied the rule about gambling 
houses to fights in the street, and here he hasI think invaded the 
province of the Legislature. ‘The rule in the Act as regards gamb- 
ling-houses only applies when a Magistrate of the highest class or 
the Superintendent of Police, after information ox inquiry, issues his 
warrant to a policeman of the higher grade. It cannot have been the 
intention of the Legislature to create the same presumption of law. 
against the prisoner when the arrest is made without any formalities 
by any constable without warrant. The law may reasonably allow a 
constable to arrest without warrant people who set cocks fighting in 
the street and those who aid and abet these people; but as regards 
other by-standers, the procedure by complaint to a Magistrate which 


‘is'imperative in many more serious offences, is the only safe proce- 


dure for personal liberty, as the common object of every spectator to 
promote the cock-fighting is plainly a matter for investigation and 
not to be assumed as a fact without proof first given. 

Following the majority of the learned Judges in Queen v. Coney 
I hold that no offence is proved against the persons convicted, except 
those individuals who set the cocks fighting : and | accordingly quash 
the convictions and sentences. 


Before F. Fardine, Esq. 
QUEEN-EMPRESS », NGA MYAT THA anp NGA PO KIN, 
The Government Advocate for the Crown. . 


Indian Penal Code, s. 76—Mistake of fact—Mistake of | tenes Liability for 


carrying out illegal order, 


A first class eonstable verbally ordered two police constables to arrest bad 
characters on a road and to fire if resisted. The accused challenged two men and 
then fired as one of them did not. stop, and killed one man. 

~ Held—that-the-accused-acted‘ unlawfully: and.should.not-have been..acquitted_on.a. 


* charge of culpable homicide not amounting to murder. A police officer who com= 
. mits a wrongful act under orders of his superior officer is liable to punishment as 


his raistake of law in supposing himself authorized cannot be accepted as a good 


_ defence though it may be a ground for mitigation of punishment. 


THIS is an appeal mace by the Government against an order of the 
Sessions Judge of Irrawaddy acquitting the two accused of culpable 


* homicide and discharging them; 
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There was evidence at the trial that three men were travelling by 
night through the jungle on a public way with four ponies, when the 
two accused, who were policemen, called on them to stop. One of 
the three did not stop: the policemen fired two shots from a distance. 
of about 25 yards with the result of killing this one of the three men,, 
as a slug entered the brain with considerable-force and fractured the 
skull on the opposite side. A first class constable deposed that he 
had passed on an oral order to the accused, giving them general 
direction to stop and arrest. bad characters, and to fire at them if 
opposition or resistance were offered, There is no evidence of any 
further instruction to the accused, or of their having received any. 
definition of what was meant by resistance on the part of a bad charac-. 
ter. There is no evidence nor suggestion that the party on whom. 
the police fired were bad characters, or were concerned in any 
offence ; or that the pélicemen had, under section 23 of the Police: 
Act, or Chapter 9 of the Procedure Code, any authority or reasonable 
ground-for arresting them. Nor are the policemen protected by” 
section 430f the Police Act, as it is not suggested that any Magistrate: 
had even been consulted, or a warrant got under section 94 of the 
Procedure Code. re 

After the evidence for the prosecution and the statements of the 
prisoners had been recorded, the Sessions Judge, Colonel Plant, 
passed the following judgment of acquittal without putting the accused’ 
on their defence :— 

* The Court is of opinion that there is no ground for proceeding farther with. 
this case. The evidence on prosecution does not show there was ary intent to . 
cause death, and the direction of the wound bears out what accused number one- 
says—‘he fired upwards.’ His intention.clearly was to frighten the man making 
off into stopping, and he fired only with the desire to stop and not to kill the man ;. 
had he wished to-kill the man he would have aimed lower down and not at the 
head, but body of the man. ‘This killing was accidental, and owing to the musket- 
being loaded with slugs which scatter ; the ball missed the man. 

“ Again accused 1and 2 appear to have acted inaccordance to order issued to * 
them, for the safe protection at night, of a road and of bad characters coming to. 
and fro from the frontier, and when the close proximity of the frontier is looked at, 
andthe nature of duty demanded of the police, 1 am of opinion 'that they are- 
excusable of all fault under section 76, Exception of Indian Penal Code. : 

“ And the Court finding that Nga Myat Tha and Nga Po Kin are not guilty- 
of the offence charged, namely, culpable homicide not amounting to murder, and 
thereby committed an offence punishable under section 304, Indian Penal Code, 

‘and the Court directs that the said Nga Myat Tha and Nga Po Kin be acquitted” 
and discharged.” z, 3 

The Government appeal on the ground that the Judge wrongly 
held that section 76 and following sectionsof the Penal Code did: 
away with the criminal character of the act of the policemen. 

The prisoners’ say that their muskets were loaded with ball and. 
slugs, and there is no testimony to the effect that they fired aiming 
insuch a way as would merely frighten without hurting the persons: _ 
fired at, and there is no testimony that they ever received an order 
requiring them to fire harmlessly. The Judge has asked arother 
policeman what he would have done under the circumstances, but 
this is quite irrelevant to the other question. What was the oral _ 

‘order on which the prisoners say:they acted and. which ‘in the Judge's: ; 
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‘Opinion excused tiié homicide? There was no more apparent reason 
for firing at-the man killed than for firing at every’ other person who 
: may pass along that public road by night, and who’ does not stop 
when ordered so to do by a voice in the darkness: If, as the first . 
‘class constable’s. evidence shows, the police are well inclined. to fire - 
at passers-by on mere oral orders, said to have been given by a. 
former Superintendent of Police’to a former first class constable, who: . 
" repeated them tothe witness, who repeated them to the prisoners; _ 
-if the policemen act thus violently and imprudently through fear of 
being discharged if they act otherwise, it is clear that the road in 
question will.soon be forsaken by the public. If the Judge has rightly 
applied the Penal Code in this case so as to acquit the prisoners 
without even putting them on their defence, it is probable that the 
public travelling on all other roads will be expoged to similar dangers. 
It was therefore well that this case came tothe notice of the Govern- 
ment so that it might be appealed. 


Section 76 does not, on my view of the evidence, apply. to, the facts 

- atall, as the mistake, if any, made by the prisoners was a mistake of. 
law, which is nota defence. They mistook the oral command of the 
first class constable for a valid enactment, and they ignored all the 
provisions of the Police Act and the Procedure Code and the Penal. 
Code bearing on the case There was, so far as.the evidence shows, | 
no mistake of fact. e 


\ : 
. Section 80.applies to actsdone without criminal intention or know- | 
. ledge in the doing of a lawful act in a lawful manner by lawful means, 
and with proper care and caution. There is nothing in the evidence to 
show any of these facts. There was no apparent reason or authority. 
for meddling with the travellers at all; theré was no reasonable suspi- 
cion against them. Thereis no law which authorizes the discharge 
of firearms inthe direction of persons whom the police could not 
properly have arrested. The fact that some thieves come along a. 
road is no excuse for pretending to treat every wayfarer as a thief. 
The Judge's attentien is drawn to the illustration to section 76 “A, 
a soldier, fires on a mob by order of his superior officer, 2% conformity | 
with the commands of the law. Ahas committed no offence,’ . 
The whole subject is discussed by Mr. Mayne, in commenting on 
section 76 and section 106, and I regret that the Judge did not refer ° 
to that commentary. The rule there stated applies to policemén. - 
“If he erroneously supposes his superior officer to be authorized to 
issue orders which are illegal, he will be guilty, and his mistake can - 
only go in mitigation of ‘punishment, or as a ground for an absolute 
prrdon.” The Polive .Act is quite ia harmony with th’s ‘doctrine. 
By section 29 the. policeman’s. obedience. is limited ‘to “‘ warrants an 
~-orders Tawtully issued:to ‘him by any* com. éteat authority,” and li 
power-of.arrest to {persons whom he is légally authorized to appre-- 
- hend and for whose apprehension sufficient ground. exists.” Except, 
_ that it..has been ignormd by.all concerned, and is not even mentioned 
by the Judge, I would refrain from pointing out that-it is not every. 
policemen who -has'a right to arrest z supposed: vagabond or bad 
character on mere suspicion. Section a4 of fhe Proced ureCode™ 
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limits this dangerous power to officers in charge of Police stations. 
Yet on mere suspicion or guess, these two policemen not only 
‘challenged as if they meant to arrest, but proceeded to discharge fire- 
arms, firing two shots. Had they done what the law requires—waited 
for a Magistrate’s warrant—they would have had the protection of. 
section 43 of the Police Act. But itis incredible that any Magistrate 
would have given general orders to fire. Under that section the 
Magistrate's order must be produced.. In the present case there is 
‘greater reason (as the lives of men are concerned and one life hag 
‘been taken) for ascertaining what the original order of the former 
Superintendent of Police was on which the prisoners and the first 
‘class constable base their resort to firearms. I can hardly suppose 
any Superintendent would give such an order without previous re- 
ference to the Inspector-General or the Chief Commissioner, who 
‘control the District officers: or without taking the precaution, in 
justice to the constables, of giving the order in writing. Under any 
‘circumstances | am-of opinion that before treating the prisoners as 
‘excusable of all fault” and acquitting them on the ground that they 
acted in pursuance of this order, the Judge should have placed it or 
its contents on record, the more s) as the first class constable evidently 
means toact upon it and the police fear the displeasure of the” 
Superintendent more than the law, which punishes illegal acts. 

‘Ina case where viilagers acting in concurrence with police officers, 
-attacked and slew an outlaw for whose capture a reward had been. 
-offered, the Judges of the North-Western Provinces held that. culp- 
-able homicide had been committed ( Queen v. Aman, 5 N. W. P. R. 
130). The slaying of a real thief or housebreaker in circumstances ~ 
where there could. have been no necessity te put him to death for the 
‘purpose of defence of person or property has several times been 
held to amount to murder. For these reasons | am of opinion that the 
-act of the prisoners is not, so far as the evidence shows, protected by 
section 76 or section 80, or similar sections of the Penal Code. 

I therefore. set aside the order of acquittal and discharge of the 
two prisoners, and direct the Sessions Judge with the Assessors, to 
proceed with the trial on the charge of culpable homicide. The 
Government Advocate has argued that the men’s intention must be 
inferred from. the-act done and that section 304 and not 304A is 
-applicable. The Sessions Judge has power to deal with the facts 
and if necessary to alter the charge: thatis his responsibility, It is 
-impossible for me to form any opinion on the facts any more than is 
-mecessary for passing order, as the evidence for the defence has not’ 
been taken. But I point out to the Judge: that if the prisoners ‘wish 
‘to take’ advantage of the third exception to'section ‘300, they must _. 
prove that they acted in good faith; otherwise the offence might be 
murder. It is therefore important to find out what order was issued 
to them, when and how. Section. 304A must not be overlooked. A 
man is criminal if he places another, man’s life in danger by, aiming 
at him with a gun loaded with ball and slugs, aiming inso very fine . 
-a manner as is likely just to miss him, or miss hitting a vital- part. 
dn the recent case of the Queen v. Salmond and others (C.C. R, 
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Q.B.D.79),a conviction for man-slaughter was sustained in the follow--. 
ing circumstances. _Three'men went into a field in proximity to roads. 
and houses for the purpose of firing a rifle which would be deadly 
atamile. B placed a board which was handedto him by A in the. ' 
presence of Cin atree in the field as a target. All three fired. 
shots at itfrom a-distance of 106 yards. One of the shots thus fired 

by one, though it was not proved by which one, killed a boy ina tree 
in.a garden 393 yards off. It was held that they were all guilty of 

man-slaughter as they had all neglected to take proper precautions. in. 
doing what was otherwise lawful. As the law in itsanxiety to. pre- 

vent bloodshed. distinguishes the culpability of different acts, the 
Court ought to notice the varying shades; and should repress the 
proper anxiety of the police to protect the rights of property when. 
in so doing thereis anything like az intention to defy the restraints 
of the Statute law.’ The law pays a greater respect to human life 
than to the. right’ of property, and the police are bound to be more 

observant of the law than other people. 








Before F. fardine, Esq. 
QUEEN-EMPRESS 4. NGA PO. 
Indian Penal Gode, s. 7r—Cumulative sentences. 

A person who steals three cattle at the same time from the same grazing-ground 
commits one offerice, not three -offences, though they belong to different owners. 

THE prisoner at the same time and place stole some cattle which 
happened to belong to different owners. The Magistrate has treated 
the act as constituting three offences, and, on prisoner’s plea of 
guilty, sentenced him to one year’s rigorous imprisonment on each.. 


Tam of opinion that there was only one offence under section 71 of 


the Penal Code. 


Before F. Fardine, Esq. 
EUGENE BADELIER (ortetwan PLAIntirr)—APPELLANT v. REBECCA 
CHILL (orierwan DerenDANT)—RESPONDENT. 
Mr, Have for appellant | Mr, Gillbanks for respondent. 
Arms Act—Rules—License to sell avms—Transfer of license, | 
* An agreement authorizing a person'named to sell arms under a license granted to. 
and in the name of a ‘certain licensee was not illegal though amounting to a virtuak 
transfer of the.license..  ~ Pa i. : 
THE only. question which the learned counsel wished to argue is: 
whether the agreement is void as being contrary to the provisions of the: 
Arms Act of 1878 or the rules made under that Act. (printed at page 
207 of Part I of the British Burma Gazette of March 22nd, 1879). 


-The-Deputy-Commissioner-held that the agreement virtually" transfer= 


red Badelier’s license to sell aims and that such trancfer was illegal. 
The letters.making the agreement show that Badelier’s right. and: 

interest were to vest in Chill, but the shop and trade were to be con- 

ducted in the. name of Badclier, the licensee. From some words. of: 


_ the Deputy Commissioner’s judgment I at first thought there might. 
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be some distinct rule against such transfers, Lut on enquiry the 
. Deputy Commissioner explains:that he thought that section 22 and Rule 
xI created a virtual prohibition. 

I find no prohibition of transfers like the present of an interest 
either in the Act or the Rules. 

The sale was to take place under a license, namely Badelier’s, and’ 
so section 5 does not apply; neither does clause (@) of section 19. 
This last being penal must be strictly construed. It is argued, how- 
ever, that section 22 implies that nobody but the actual licensee may 
gell. But this construction would be contrary to section 5 and would 
lead to great practical inconvenience. It is not contended, however, 
that a licensee may not.sell by his servant ; and I do not understand 
why.other agents beside servants should not be allowed to do the: 
same thing. It matters little whether the person named in the license, 
or scme other person acting under him, keeps the shop. The way 
the public security is protected is by such requiréments as sections: 
17 and 18, which impose liabilities from which the licensee cannot 
escape and by. the following penal sections. If there had been a 
penalty imposed for the sale of the interest in the business, I might 
have held that the agreement was void following Forester v. Taylor 
(5 Barnwall and Adolphus, 887).. But the absence of any penalty 
explains the absence of any prohibition, and the inference is that the 
law-makers did not object to such agreements as the present. ~ 

I now reverse the Deputy Commissioner’s decree, and decree that . 
defendant pay the amount claimed, together with the costs in all~” 
Courts. 





_ Before F. Fardine, Esq. 
PA THET HNAN zo. SAN PAW. 


Mr. Gillbanks for appellant, | Mr. Benemy for respondent. | Ch Ff 5 
; : mn : Civil Appeal: 
S. 23, Contract Act—Agreement-— Whether condition or object unlawful on ground No. 99, 
of being opposed to fublic policy, 1882. 
An agreement in which the defendant, who was khazanchi of the Bank of Bengal, Fanuary 
promised to induce the Bank to advance money to the plaintiff was held void 18. 
as immoral. —_— 


IT is admitted that the only matter for decision is the question: aris- 
ing under section 23 of. the Contract Act, whether the consideration 
or object of the agreement was unlawful on the ground of its being 
opposed to public policy. The defendant at the time he is alleged to: 
have entered into the agreement was khazanchi of the Bank of Bengal 
at. Akyab.. One of his duties was admittedly to give advice to the 
Agent of the Bank about the financial standing of people in the town 
and to advise the Agent of any changes in their pecuniary circum- 
stances. In this employment he could recommend the grant of loans 
to customers, of the Bank. It is admitted that in this position he 
occupied a confidential situation, his duty being to give scund advice 
to the Agent in these matters. : , ; 

Now the plaintiff comes to Court to recover from defendant a share 
of losses in a partnership between them for the sake of profit in a. 
paddy business. _The consideration. given by.defendant as stated in 


Civil Appeal | 
Wo, 113; 
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the cleat was the uss fs a godown and a promise to cause the Bank 
of Bengal to lend money to the plaintiff for the use of the partnership. 
The plaintiff deposed that neither had. any money to put into the. 
concern, on which defendant said that if two or three persons signed, 
the Bank would give the money, and that he would speak to the Agent’ 
of the Bank of Bengal to advance the money on plaintiff's signature 
with those of others. In consequence of this- promise “of ‘the — 
khazanchi, plaintiff admitted him to a fifth share. 
Mr. Gillbanks contends that these facts are the same for all pur-. 
poses of judicature as those in the BAe INE, Illustration J to section 
23 of the Contract Act :— 4 
“ A, whois B’s mukhtyar, promises to exercise hi. influence as such: -with Bin 
favour of G, and G Promises to pay. Rs. 1,000 to. A. The agreement is void. 


because it is immoral.” 


1 am unable to see any difference in the two cases, and Mr. Benemy 
has. shown me no case discriminating the present from that which has 
been so plainly denounced by the Legislature. For this reason I. must ~ 
uphold the original decision and reverss that of the Deputy 
Commissioner. 

Asa matter of principle 1 am of opinion that the agreement is void 
in equity, or rather that the plaintiff cannot. get relief, See the case 
at page 235 of 20 Weekly Reporter. It differs from Ayerst y. 
Fenkins (L. R., 16 Equity Cases, 235). The doctrine is stated in 
general form. by Mr. Justice Story as follows: “Wherever confi- 
a ‘dence is reposed, and one party hasit in his power, in a secret man- 

‘ner for his own advantage, to. sacrifice those interests which he i is 
“bound to protect, he will “not be permitted to hold such advantage.” 


‘The defendant denies having entered into the agreement ; but it is 
‘clear that the terms of the agreement as stated by plaintiff gave the 
. defendant a pecuniary interest, incompatible with the faithful dis- 


charge of the duty created by his position as trusty officer of the - 
Bank, and the plaintiff had no reason to suppose that a Court of 

Equity would enforce an agreement which so seriously imgaired the 

relation which plaintiff knew existed between the defendant and the 

Bank. 

I now reverse the Deputy Commissioner’s decree and restore that of 
the Extra Assistant Camimisaionek. Plaintiff to pay costs of both 
appeals : 

Before F. Jardine, oe 


@) KO-TI, (2) MA-BI, (3) MAUNG PO ‘(Appgetiants) v. (1)-MA, DUT. ° 
(2) BAING SAUK,.(3) MAUNG SHWE 6, (« NGA TI DU, (5) MI 
BA, (6). MI GUN, (Responnents), ; 

“Mr, Burn, for appellants. | d Mr Vertannes. (for , Porte) “for” 

respendents, °* - 





z Buddhist Law--Succession— Parents and children. 


On thedeath of Buddhist. parents who have during their lifetime divides t he bale ¥ 
of their property, but reserved a share for their own support, that share'sh | Ould: be: 


divided among the children according to the ordinary rulés of succession without 
reference t2. the fact that the parents lived or died with any: of- the children. a 
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CoLoneL Durr, Commissioner of Tenasserim, has, under section 
2) of the Burma Courts Act, referred the following question for the 
decisioa of this Court :— : 

‘On ‘the death of Buddhist parents who have during their lifetime 
divided the bulk of their property amongst their children, but reserved 

.a share of itfor their own support, ought that share to be divided: 
amongst the whole of the children in the ordinary way, or should it 
be divided only between the children with whom the parents have 
lived and died as laid down in section 78 of the roth book of the laws 
of Manu? 

The circumstances of the case are statedin the following extract 
from the learned Judge’s.reference to.this Court :— 


“It is adinitted in the present case that there was no neglect on the part of any 
of the children, and the questicn is therefore. simply whether this share should be: 
divided amongst all the children according to the ordinary rules of Buddhist law, or 
wether it should go only to the children with whom.the parents have lived and: 
died. I have decided in this case that it should be. disposed cf in the latter way; 
but this desision may ce-tainly well be questioned ¢nter alia on the ground that it is 
contrary tothe letter of the law, which apparently distinctly says it is to be divided 
amongst the children and grandchildren ‘as before laid down.’ But. as I have. 
pointed out in the judgment, there are manifest mistakes in the English version, 
and it seems not unreasonable to expect ambiguity in the Burmese version, Read. 

_ asia whole, the section ‘first disposes of the reserved’ share between only two child- 
cen, namely, the one'with whom the parents first lived after the division and: the 
one with whom they died. This is emphasized.in the penultimate sentence of the 
se:tion, where it is laid down that these two ‘only’ are to share this portion of the, 
property, and then follows the simile of the hen and chickens; but if the’ passage 
in the middie of the section refers'to such a case as this, the simile is utterly 
inapplicable and'the law seems needlessly confused. If thetwo children above referred 
t are alone en itled to this share, it seems to follow as a matter cf course that 
wen there has. been ne change of residence on the part of the parents after the 
division of this property, the share they had retained for their own use should go to 
the child: or children-with whom they lived and died, to the chickens nearest them. . 
It seem2d to me therefore that the passage in the section beginning in the English. 

' with.“in another case’ refers only to cases when the parents live apart from, all 


their children en the share they had reserved, or possibly the words (gaqSea00382)., 
*as before laid down’. may mean the immeliately preceding passage and not the 
ordinary law on the subject of the division of property between children. L'am 
rather inclined to the former view because in the early part of the section there is 
no-réferencé.to grandchildren. But, however this may be, I am distinctly of opinion: 
thit the common law of: division cannot, on the strength of this passage, be held 
applicable. to a case.of the kind, for to hold that it is would, I think, be not only to 
‘stultify the reasoning on which the division between the two children only is based, | 
but to propound a monstrous anomaly. What that anomaly is could hardly. be 
better illustrated thari by the present caséi The third and sixth defendants fived 
toge het, arid their parents died with them. Had they lived separately and the: 
- parents had in the first instance lived with. third, defendant and.then moved-to’ 
the sixth defendant’s hous? and there died, it seems to me that there cannot be a 
- doubt but that-under the last part of section 78 thesé two children only would have 
beer eiititled to the share’ the‘ parents had reserved for'their own: support ; but. if it- 
be-heldithat the portion of that section :comméncing: with. the words: ‘in’ another: 
case” applies:literally: hers, thea these twa defendants: lose their right tobe the sale. 
. sshafers.in,the partion of their parents’ estate simply becaus2 they happened to live.. 
together. It does not appear necessary to add anything further.” © 7 
The matter infetred here is purely one of construction. of written! 
-and.codifie? law, the passage “being the following as translated by my 
interpreter:— " 
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; Section 78, Book X of the Manu Kyé Dhanemathat. 

“1, If parents who, after the division of their.property, have lived with one- 
son or daughter shall die with another, the law for the division of the property of 
the decessed parents between the children who supported (mae kywe) them is this.. 
' 2, Ifthe parents live with one daughter or son and afterwards change and go 
to another, and if the latter attended them in sickness and buried them at death,. 

“let the property of the deceased be divided into four shares and let the party who. 
buried them have three shares ; he shall net on the plea of having buried them take: 
the whole; and let the party who supported (mwe) them first get the remaining’ one 


share. 
“2, An instance other than the above is this. If atthe time of the division. 


amongst children from affection they (the parents) keep property for their declining: 
days in the same manner as the shares of the children, and if they die, let the. 
children and grandchildren get their shares. of such property as is laid down by 
law, and if there be debts let them pay in’ the same manner. 

“4, If they (the parents) have lived with one. son or daughter and died with. 
another, let both these children share and. take equally and pay the debts, if any, in- 
the same’ proporticns. Why is this? Because though a hen may have many- 
chickens, yet only those nearest her can get food.” ; 


[I have divided the sentences for convenient reference.] 


To understand the meaning of any part of a code, we are at liberty » 
to refer to the other parts. At page 312 of the AZanu Kyé we find 
-a general principle stated as follows :— a 

“ Jf children of the same parents wish to have an equal share of the inheritance,,. 
they must have respect for their family. I will give an instance. "When a hen 
brings food to her chickens, they all have an equal share: children who do not. 

obey their parents, who abuse and’ strike them, shall have no share in the 


inheritance.” . 
On the-same principle the rebellious son, though born in honour- 
able marriage, is treated asa dog and classed among the six kinds. 
of children who may zot inherit, The “dog-sons’’ are mentioned in 
the same way in the Wagaru andthe Wunnana as wellas in the: 
Manu Kyé. There was a moral duty on the children to whom the. 
parents had distributed the property to support the parents if the - 
latter afterwards became poor. The compiler of the Manu Kyé has: 
taken the trouble to illustrate this by the story of Dhananca in 
-section 71 of Book 10. The evident meaning is that he who gets the. 
benefits shall bear the burden of maintaining the relatives who. 
ought tobe maintained. The case of the helpless and diseased 
persons in section 36 is an instance in point ;iand the peculiar rights of 
inheritance of the eldest son are based on the same idea. In the 
same way it is held reasonable that the person who tends and buries: 
a sick person should get some recompense. It is the son who sup- 
ports his father and mother who, according to section 47 of the: 
Wunnana, is entitled to be called “ auratha,” : ; Se 
But the principle that benefit and burden should. go together. does. 
not apply. to the present case where none of the children have been _ 
guilty of neglect, and where, as the Judge finds, there was no burden. 
o sustain the parents living on their own comfortable income. The 
nere fact that the parents lived with one child does not in.suchi’ 
circumstances imply that this child was more meritorious than the other | 
children. It is consistent with such a fact as one of the latter absent-_ 
ing himself from the family village in order:ta do something to please: 
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or benefit the parent. It is vossible that the son with whom the 
parents lived was ready to admit themto his house in order that 
expenses might be saved and his own pocket benefitted. There is in 
the nature ofthings no apparent moral merit in the fact of two 
wealthy people sharing the same house and establishment. These 
general considerations lead me to the next pcints, namely, whether 
“the Buddhist Code gives any meritorious value to mere living together 
and makes the opposite state of things a reason for exclusion from 
‘inheritance. ‘ 
The absencé of joint residence with the parents is not treated ‘as 
*bad conduct in the definition of the dog-child, nor as excluding from 
' inheritance among the causes specified in section 36 of Book X of the 
Manu Kyé. Absent heirs are expressly entitled under the passage 
at pige 312 of that Code and section 30 of the Wunnana, which 
explains the third sentence in section 78 quoted above from the Manu 
Kyé. So that the allusion to the nearest chickens in the 4th section 
‘must not be interpreted in such a way as to defeat .a general rule. 
No doubt the joint living is often a sign of undivided family, and the 
‘separate living and marriage signs of divided family. But the two 
latter are also often signs of imperfect partition or results of mere 
convenience, and we may easily imagine a case in which at the 
parents’ desire, the eldest son, having married, sets up a separate 
residence for himself and his wife. If he carries on a separate trade 
~ or does nothing to help his father in his father’s business, he may not 
‘be entitled on the decease of the parents to as large a share as a 
"younger unmarried son who has never separated but remained un- 
‘divided and helped to gather the riches of which the parents die 
possessed, But in the present case, so far as the burden of duty is. 
concerned, all the children are ona parity; all have been able and 
willing to perform their filial duties,-but- as the parents were well-to- 
-do they have never been called upon to pay for their maintenance. 
There is seemingly nothing to show that any one of them is pre- 
eminent in merit and: therefore entitled to an additional share ; and 
‘certainly nothing to prove that any one of them has been guilty of. 
turpitude constituting exclusion from inheritance. Their rights, 
therefore, stand on a level. Thus at least I interpret section 47 of 
the Wunnana, which being rather more recent than the Manu Kyé 
is, I believe, a book of equal authority. By the light of these con- 
siderations I am inclined to interpret the last sentence of section 78 
quoted above as intended to deal only with questions between the 
‘two parties named in the sentence and to declare the equality in 
. merit of each person who had done his duty, namely, the son with 
‘whom the father went to live and the son at whose house he hap- 
pened to die. 1 do not think the section intends that other relations 
‘equal to these in merit are to be excluded, for such a construction 


_ ‘would conflict with the general rules about inheritance. 


The present case in some respects resembles that of the Pyitzab6n 
‘Governor’s children during the reign of Sinbyumyashin at Pegu, 
. which] find repeatedly quoted by Burmans in the papers about wills 
-appended to Mr. Secretary Burgess’s letter No. 587-6L., of the 19th 


174 SELECTED JUDGMENTS AND RULINGS, 





June. 1882. Maung Kin, a bailiff in the Deputy Commissionet’s 
Court at Rangoon sta‘esit at length, end I find the following reasons 
_ogiven for not excluding an absent elder son who had not been guilty 
_.of bad behaviour :— 
There is a law which provides.that when property is divided in the absence of 
joint’ heirs, the-shares for such absentees shall be reserved separately. There is 
also a law which provides that children who are dutifulto their parents shall be 
entitled to their estate.” pe 
The eldest son though living separately from his parents, and .at 
their death absent in the performance of his duty at the King’s 
Court, was held entitled, because he had not been guilty of any 
intentional omission of duty, his parents having expressly wished 
-him to stay at the palace. he 
I quote the above not as an authority so. much as illustrative of ‘the 
wiew of the Burmese law which happens to be based on the same 
reasons of equity and convenience. 
In the present case there are no facts set forth in the statement 
_ showing that the deceased parents. had ‘re-united in interest with the 
-children with whom they dwelt or that the latter had been put to 
individual expenses ; and I do not think that the parts of the most 
recent Dhammathat (the Mohavicchedant, dated 1832 A.D., by 
‘Rajabala Kyawdin), which in afuture note on Buddhist law! shall 
number as sections 9, Io and 11, apply. ; 
For the above reasons I answer the Judge’s question as follows :— 
The property which the deceased parents reserved for. themselves 
-and died possessed of should be divided by the ordinary rules and 
without reference to. the fact that the parents lived or died with any 
of.the children. 2 
‘The costs of the reference to be disposed of by tie Commissioner. 





Before F. Fardine, Esq, 


"NGA MYAT GYI anp rwo oruers 7, QUEEN-EMPRESS. 


Criminal Revision Mr. Gillbanks for prisoners. 


No. 202, ; é 
1883. ¥ Indian Penal Code, s. 216—Harbouving a. dacott. 
Fune Harbouring a dacoit-is not an offence. under section 216, Indian Penal Code, 
18, --unless it is done-with the intention of preventing his.a pprehension, 


NcA Myat Gy1 was sentenced to three years’ rigorous imprison- 
ment “under section 6 of the Penal Code for harbcuring a. proclaimed 
dacoit. “It is clear that he fed the dacoit and let him stay a few hours 
in-his house. But it is of the gist of the offence that this harbouring: 
‘should have been done with a particular intentior, namely, to,prevent 
.the apprehension of the dacoit, and ofthis intention—which. it was 

forthe prosecution to prove-as much as.any other part ofthe defini- 
- tion of'the offence—there is .no evidence. “Mr. Ireland records - that 

_the dacoits were secretly admitted ; but there is no evidence -of the 
“secrecy, or that the prisoner had anything to.do with the admission, or 
‘:any motive ‘pecuniary or otherwise,.for endeavouring to, screen .the 
~‘dacoit from justice. “Itis“quite. as-probable that the armed gang of 
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dacoits came on him unawares.and that he fed them under the terror 
‘they produced and the duress they imposed. The prosecution ought 
to have proved that the prisoner had some worse motive, some bad 
intention; and they might have put qtestions about their state of 
mind to those witresses who aided the dacoits Fy procuring and 
- cooking food. In the absence of evidetice of intention the prosecution 
must fail, and I now reverse the conviction and sentence passed on 
Nga Myat Gyi. For similar reasons I reverse these passed on Nga 
Myat Galé and Nga Aung Thin. ; 
. | must point out to the Deputy Commissioner that persons who are 
not public servants are not placed under the same legal compulsion 
to detect and arrest offenders as the police and other -public servants 
are. The ordinary liability of the private person is defined in Chap- 
ter TV of the Criminal Procedure Code; he must, when called on, 
assist the Magistrates and police, he must. give information of certain 
offences and, if a village headman ora landowner, he may have to 
give other informaticn, The breach cf such legal duties may cause 
liability to punishment under such sectionsas sections 176 and 187 
of the Penal Code. But the failure to report a dacoity is not evidence 
of the far more serious offence defined in section 216, and if that was 
the real charge against these prisoners they ought to have had a fair 
opportunity of answering. it, which under tke more serious charge 


_they had nct. A Magistrate must not exact from a private persona — 


greater responsibility for the arrest of offenders than the law has 
chosen to impose. a 
ecm 
Before F. Fardine, Esq. 
“MAUNG SHWE LIN (Apretrant) 7. MI NYBIN BYU (RzsPonpent). 
‘Mr. Sen for appellant. [| | Mr. Bidowlac for respondent.. 
‘Buddhist Law—Divorce—Re-marvriage—Partition of property—Procedure—~ 
Finding on tssues.. 

In the absence of special circumstances it is presumed that the affairs of people 

divorcing and 1e-marrying are settled definitely at the divorce or re-marriage. 
“Courts ought to record distinct findings on each issue. 

PLAINTIFF sued fora moiety of Rs. 1,000 acquired during her 
coverture with the defendant. The plaint alleged a marriage in 
"1240 and a divorce in 1243 by mutual consent, and’ that no separation 
‘of property had yet been ‘made. “But. when examined as a witness 

the plaintiff stated that on two occasions she and her husband had 
‘divorced: and: that the Rs. 1,000 now in suit had been possessed before 


the first divorce, ‘and that on‘tle first and third divorces ‘taking’ 


place documents had been drawn up, and that on:the first occasion 
‘she ‘réceived ornaments and property worth Rs: Go. The’ woid used 
‘for divorce is: shzxkwa : it is the same as used in the plaint : ‘it occurs 
“in'section' 156 of the Wunnana ‘and elsewete. The “husband in “his 
‘written*statement alleges what we call divorce ; and,.-as it is ‘not “easy 
- to Say when such a‘word ‘as separate should’ be uséd ‘instead ‘of. the’ 
“word ‘divorce, which in English implies a termination of “the ‘ matriage 
status, I have endeavoured to..satisfy.myself that the Judge below, 


Civil Appeak 
No. 28, 
1878. 
Fune. 
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‘Colonel Plant, was right in treating the different separations as 
involving a termination on each occasion of the status of husband and 
“wife. Ithink he was right... , 

The defendant, who is a lawyer, appears to have seen the issue 
‘arising in the case at Buddhist law, and in his written answer he 
wrote: “Every time the divorce took place the parties separated 
“ after taking and giving the property.” ; . 

The Myodk of Tharrawaddy, Maung Pe, found for defendant on 
the ground that he believed his witnesses, and no other reasoning on 
‘fact or law appears in the judgment. The Deputy Commissioner 
‘ought to give this Judge some advice. as to the advantage of deter- 
mining each separate issue and of showing in the judgment the law 
on which the findings are based. te 

The ground on which the Deputy Commissioner, Colonel Plant, 
“decided the appeal seems to have been that set forth in the plaint, or, 
as he expresses it, that during the different separations no division of 
property had been proved to have been made. But for this decision 
no authority either in Buddhist law or in equity is: mentioned, and I 
have had to ask the Advocate for the plaintiff to point out any law to 
‘support such a ruling, and none has been shown me. 

Theré is no question whether the separations were mere separa- 
tions and not divorces; this has been admitted ; so there is no need to 
do more than allude to the frequent ambiguity of the natives, who 
‘often fail to distinguish between the termination of the matrimonial 
status and the division of goods. Section 171 of the Wunnana, 
following the Wagaru, begins: “Ifa husband or wife in a state of 
“ anger says to the other ‘ [ do not love you,’ such words shall not be 
“ sufficient to constitute a divorce.” That section and section 141 of 
the Shwe AZyin seém to imply that the married status cannot be 
dissolved in a heedless and informal manner: the division of goods 
is the natural consequence of any contract to divorce, and where 
there has been no such division the Courts may well inquire into any 
alleged termination of the status. But these texts only deal with the 
status, and it is not about status that the decision in appeal was 
passed. 

Iam not aware of any text of Buddhist law which allows a party 
to a later marriage to ignore an earlier marriage with and subsequent 
divorce from the same partner, and to sue for partition on a second 
divorce as if the married status had been uninterrupted.. In M7 
Dwe Naw v. Maung Tu (x) it will beseen that in laying down the 
issues for trial in sucha case Sandford, J., treated the second mar- 
riage as the proper starting point for the account and partition at 
Buddhist law. I may also point out to the Deputy Commissioner 
_that this law itself deals specially with the peculiar circumstances of 
people who have been married before, and of married couples of whom ~ 
one has a large amount of property and the other none. Itisa 
ground of appeal that the relation of “ meth tha ya” and meth thi ta” 
_ existed between the parties and that the plaintiff is not entitled to. 


—__- 





_ - (1)'Selected, Judgméits, p, tA. 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 177 

EB E 
more than one-third. Another ground is that the wages of an 
Advocate are not partible; and from the passage in paragraph 45 of 


my notes on Buddhist law, No. 1, it will be seen that the learned 
Recorder held the same opinion regarding the skill and labour of a 


goldsmith. It is unnecessary for me to determine these important — 


points as I am of opinion that the decision should be based on 
simpler grounds. As : 

There was certainly a termination of the first marriage contract by 
mutual consent, and the probability and, in my opinion, the weight 
of the evidence is in favour of defendant’s contention that a division 
of property took place. As the plaintiff has not alleged that on her 
re-marriage she stipulated for any special share of the defendant’s 
goods, she is not entitled in equity to make any claim different to 
what the ordinary law of partition on divorce allows; it would be a 
new departure and a most inconvenient precedent to allow a woman, 


after twice terminating the cuntract, to sue the husband on a third_ 


divorce for property which might have been’ claimed on the first 
divorce. The presumption in the absence of special facts is that the 
affairs of people so divorcing and re-marrying are settled definitely 
at the divorce or the re-marriage. Following the decision of Sandford, 
J., I now reverse the Deputy Commissioner’s decree and restore 
the original decree. Plaintiff to pay costs of both appeals. 








Before F. Fardine, Esq. 

: MI SO v. MI HMAT THA anp NGA HMYIN. 

Buddhist Law—Succession—F oint troperty—Widow—Children by former 

marriage. 

A father on the deatl. of his wife marries again and dies, leaving no issue by the 
second wife, The child or children of the first marriage take one-eighth of the joint 
property during the secorid marriage and the widow seven-eighths. 

As the reference made by the Deputy Commissioner does not relate 
to property inherited during coverture from the parents of the hus- 
band or wife, I exclude such property from the ruling I now pass. 
The partition of such inheritance is discussed in Maung Shwe Ngon 
v. Ma Thin (1). lalsoexclude from my ruling the property called 
payin,’ namely, that which belonged to either parent at the time of 
the marriage. , 

The reference in the present case is the following :— 

‘* A father on the death of his wife marries again and dies, leaving no issue by 
the second wife. What share of the property acquired during the second mar- 
‘tiage should the children of the former marriage inherit ?” 2 

As usual, neither the Extra Assistant Commissioner nor the Deputy 


Commissioner treats the subject as a matter of custom, but purely as~ 


matter of construction of written and codified law. The Deputy 
Commissioner finds that the rule of division is differently stated in 
different Dhammathats and therefore he has referred the matter here, 





(1) Selected judgments, p.110. 
3 12 


Civil Reference 
_ Nowa, 
1883. 
Fune 
26, * 
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The: Extra’ Assistant ‘Commissioner of Kama, Maung.-Pan --U; 
at first applied the following rule of Book 10, section 8, of the Manu 
Kyé and awarded to the plaintiff, the son of the father by his. first 
matriage, one-sixth .of the “lettetpwa,” or propecty acquired. during 
the 'second marriage, leaving the remaining five-sixth, share -with the 
widow... The.words-of the section are: “If there bé-.increase (pwa) 
during the cohabitation of the mother and: step-father, letthe son of 
“the former marriage have one share out of six shares... Thus the — 

_ “Lord Manu said.” ms at ee 8 

Afterwards,.for some reason. not apparent on the ‘record, the 
‘Extra Assistant Commissioner applied a different rule so as:to award 
the plaintiff only one share out of eight, leaving seven-eighths with 
‘the widow.:.. Probably his attention had been directed tq section 23 
of the Wunnana, which gives the following rule: “The son by: the 
“second marriage shall get two portions of the lettetpwa property, 
“the son of the first marriage one portion, and the step-mother. five 
“ portions.” The Extra Assistant Commissioner has silently assumed 
that the two portions given to the son of the second marriage should,- 
when no such son exists, go to the second widow. =. 9... 

The rule given in section 35 ‘of the Mohkavicchedanit as translated 
-in VI, Notes on Buddhist law, is precisely the same as in .the Wun- 
nana, it occurs again in similar terms in a nearly similar case in. 
section 10 of Book 10 of the Manu Kyé as interpreted by Sand- 
ford, J., in Vga Po Thit v. Mi Thaing (1). Inthe Wagaru, sections 5 
and 6, in V, Notes.on Buddhist law, the widow is awarded five out of ' 

- seven shares: the other-two shares go to the children by the deceased — 
. husband’s former marriages In the Dhammavilasa manuscript, of 
which I havea translation now in the Press and about to issue as 
VIL, Notes on Buddhist Law, the proportions laid down are nine tothe 
widow, two.toher children by the deceased, and one to his children 
by a former wife. The reasons given are that the step-mother works 
for her own children rather than for her step-children, and that the. 
_ husband loves the second wife and her children most, In a note to 
section 20 of Maung Tet Tu’s edition of the Winetksaya Paka Thani 
Dhammathat a rule is given without mentioning any authority for 
. division of “naukpwa,” or subsequently acquired property between 
the children of two families; but I find norule in this Dkammathat: 
applying to the present case. a A, 

The Burmese Dhammathats in matters like these occasion the 
same difficulties as are met in the Hindu law-books about proportions. 
of inheritance, and after examining the Hindu law Iam unable to-get 
any useful analogy. The'general- spirit of the Burman codes more 
' resembles the Mitakshara than the Dayabhaga school; but . as the 

‘Madras High Court have remarked in Stvanananjav. Meenakshi (5 

Mad. R. 377), even the Mitakshara doctrine of Hindu. law-declaring 
“the right of the wife and daughter. to a share has _ been frittered away 
‘by commentators, who have chosen to say that a. sharé means 


he ries 





" (1) Selected Judgmients, p. 18. 
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Maintenance. In the present state of our learning it would be unsafe 
- to interpret-the liberal and equal law of the Burmans by any such code 
as regards the right of women to inherit. 

The present case has not been argued and I have not been helped by 
the Courts below, so I must give a ruling with some doubt. It appears 
to me that the weight of authority is in favour of the proportions of | 
one and seven, 2.¢., that the son or children of the former marriage 
should get only one share out of eight. This is the rule of the Manu 
Kyé as expounded by Sandford, J., and of the authoritative: Wunnana. 
and the very recent Mohavicchedant. I do not think it clear that I 
violate the spirit of these codes if 1 hold that the one-eighth is the 
share of the child or all the children of the former marriage, and that 
the widow is to take the other seven-cighths in a case like the present 
where she has no children. The Manu Kyé, Book 10, section, 10, gives 
the one share to the children collectively in Dr. Richardson’s -transla- 
tion, which | think gives the sense. The husband and wife are heirs 
to each other. For these reasons I answer the question stated by the 
Deputy Commissioner in the following terms:— . — 

The children of the former marriage take collectively one share out of eight of 
the property acquired during the second marriage ; the widow takes the remaining. 
seven shares. : , 





Before F. Fardine, Esq. ve 
NGA SHWE PO v, QUEEBN-EMPRESS. ee 
dndian Penal Code, ss. 304, 323— Culpable homicide not amounting to murder ‘ 7883, 
Voluntarily causing hurt. waly 
Where an accused person had struck a man one blow on the head with a bamboo - pace 


yoke and the injured man died afterwards in hospital, principally from the excessive. 
“use of opium surreptitiously administered by his friends, it was held that the offence 
committed was that of voluntarily causing hurt, as there was no intention to cause 
‘death and the blow in itself was not of such a nature as was likely. to cause death. . 


I AGREE with the two lower Courts that the prisoner is proved to. 
have struck the Chinaman one blow on the head with a bamboo yoke. 
There were’ no signs of injury to the skull. The Chinaman at the 
time he received the blow was in a very diseased state of constitu- 
tion, and afterwards, although this morbid state had been caused by 
excessive use of opium, his friends surreptitiously administered two _ 
large doses of opium in the hospital.” The medical witness, Dr. Pem- 
berton, gave the following evidence on the wound, treatment, and 
cause of death :— eo 

“ He was brought to the Civil Hospital on the 28th February at about 8 o’clock 
p.m. The name of thé man was given as Ko Kyin. He hada contused wound on . 
the right side of his forehead 14 inches in length. The wound was severe, extend- 
ing to the bone, and was probably caused by.a blunt pointed ‘instrument. The 
man was conscious when he was brought into the. Jail Dispensary, but on the 
morning of the 1st March, at about 8 o’clock, he was in an insensible condition and 
continued in this state until about 5 o’clock on the same afternoon. The man was 
‘an opium-smoker, and since his admission into the hospital two large doses of - 
opium were administered to him by his friends. In all probability the insensible 
condition was to a great part due to an overdose of opium. ‘The man was im- 
proving under treatment until the morning of the 5th March, .when he again 
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became insensible, and he died at 9 o’clock that night. I made:a post-mortem ex- 
amination of. the body on the merning of the 6th March and found a wound on the 
right side of the forehead about 14 inches inlength. On the scalp being removed . 
there were no signs of injury to the skull. On the brain being exposed there was 
a clot of blood pressing on the front portion of the right side of the brain’ and this 

. €orresponded to the position of the internal wound. This portion of the brain was 
a little softened: and about three: ounces of blood effused. Both. lungs, were 
congested, the liver very mush congested, and when cut a large quantity of blood 
and setum exuded. ‘The stomach was a gcod dea! enlarged and contained about 
two pints of bile, and it was also congested. The other organs were healthy. The 
immediate cause of death was from the injury causing effusion of blood and 
pressure.on the brain. The man was an inveterate opium-smoker, and since 
admissicn to hospital on two occasiOns a large quantity of opium. was administered 
by his friends, after receipt of the injury. Probably only a small quantity of blood 
was first effused, and this increased in all probability after the opium was taken. 
In cases where opium is taken the vessels more or less of the brain are in a state of © 
congestion, anda blow, even if not very severe, would rupture one of. the vessels. 
I am of opinion that the doses of opium administered accelerated the death of the - 
man. He would have had a good chance of recovering if the doses of opium had 
not been adininistered. I believe that the man got more opium administered. to 
him by his friends, who were continually coming and going. ‘Two of his crgans, 
liver and lungs, were diseased. The disease was old and therefore had been 
coming on for some time.” 


On this state of facts. the Deputy Commissioner of Toungoo con-. 
victed of culpable homicide and sentenced the prisoner to seven 
years’ rigorous imprisonment, which conviction and sentence the 
Sessions Judge has confirmed. Kees: 

. The Deputy Commissioner quotes, apparently without dissent, the 
Civil Surgeon’s opinion about thé Chinaman’s diseased condition and 
his chance of recovery if he had not been overdosed with opium in 
the hospital. The Deputy Commissioner acquits of any intention to 
kill, and convicts of culpable homicide because, he says, the blow was 
the direct cause of the death of the man. 

At the hearing of the appeal I ordered fresh evidence to be taken 
as I was not certain whether Dr. Pemberton believed’ that the blow 
without the overdoses of opium ignorantly administered would have 
caused the death. His language seemed to me to indicate the contrary 
opinion. To clearup the matter I also ordered the medical witness 
to be questioned about the nature of the wound. ‘The mere statement 
that a wound is severe is usually insufficient to enable a Court to say . 
whether murder or culpable homicide has been committed. In some 
cases like the present, where the intention to causé death is nega- 
tived, the act is not even culpable homicide unless the wounding is of 
a-kind which may be described as likely to cause death. The’ need of 
noticing the differences of definition is very plainly shown in Regina 
v. Govinda (I. L. R. 1 Bom., 342), and 1 often have to regret that the 
medical witness is not examined with more distinct references to the 
points discussed in that judgment. ae ; 

_.. dn. the interval. Dr.. Pemberton..has left--Toungoo,.-bu€—another 
Medical Officer, Shaik Hydiat Ally, has deposed as follows:-— 

-“*T remember the case referred to in document -A_B.now shown to me and which . 
is:'in the handwriting of Dt. Pemberton, the Civil Surgeon at the time: He has © 
left Toungco. He made over charge of his civil duties on the 6th March last, the. 
sdme cay that the deceased Chinairan was examined. I attended.on the deceased 
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Chinaman, Nga Kyin, when he was in the hospital. He had a contused wound 
on the right side of his forehead. I was present at the post-mortem examination of 
the body. Isaw the wound then. ‘The blow in itself was not in the particular 
case likely to cause death. Similar blows would not be likely to cause death in 
ordinary cases. The man would have died all the same if the doses of opiurn had 
not been administered to him. Being an opium-smoker, the condition of his bloods 
vessels was weak and delicate. The direct cause. of-the man’s death was due to 
the blow he received on his head. He would not have lived if he had not taken the 
opium: a blood-vessel was ruptured on the brain corresponding to the wound, 
The man died from this pressure on the bzain. Allowing that the man was an 
opium-smoker, the blow in question was'likely to cause death. If he had not been 
an opium-smoker, the blood-vessel in the head would not have heen ruptured by 
the blow in question. The man’s blood-vessels were delicate in consequence of his 
being an old opium-smoker. His death was entirely due to the wound, and if no 
opium had been given to him he would not have lived.’ 

The two medical witnesses agree in some things and differ in 
others. There is no suggestion by Dr. Pemberton that the blow, 
which did not even injure the skull, was given with deadly force or 
applied to a delicate part with deadly skill, or was even likely to 
cause death to any ordinary person, or to the Chinaman who happened 
to be diseased. Evidently Dr. Pemberton thought that if the two 
doses had not been given, the Chinaman might not have died. Speak- 
ing medically, he says the cause of death was effusion of blood and 
pressure on the brain. The Chinaman’s bad health predisposed him, 
and thése results occurred from the blow, but only to a certain extent, 
‘and, in Dr, Pemberton’s opinion, not toa deadly extent: the degree 
of effusion and pressure became great enough to be the cause of death 
only after they had been increased by the Chinaman’s friends, who 
gave him the opium in the hospital. 

Mr. Shaik Ally is clear that the Llow given by the prisoner was 
not such as in ordinary cases is likely to cause death. But he thinks 
that after it was given nothing could have saved the man. 

In his opinion death was caused by an‘ordinary, not deadly, blow 
acting on a head predisposed to deadly disease. 

Whichever medical opinion | adopt as the sound one, the prisoner 
cannot be. convicted of culpable homicide. f ; 

lf the immediate cause of death was the improper administration 
of dangerous doses of opium, then 1 must hold that the persons who 
administered the opium without any excuse are the persons who 
“‘caused the death.” I held to the same effect in a Sessions trial, 
Queen-Empress v. Shwe Hilatng No. 7 of 1881, where erysipelas 
caught by infection in an hospital, and not the predisposing wound, 
was,in my opinion,-the cause of death. A number of similar cases 
will be found in Chapter 44 of Taylor’s Medical Jurisprudence, 3rd 

edition. Avruling of this kind is of great importance, and it may 

well be the duty of the District Magistrate to make some enquiry 
into the circumstances and motives of the persons administering the 
opium, : : 

If, however, I hold that the blow by itself acting on a diseased head 
would have resulted. in death, I would have to find that the giver of 
the blow, who accelerated the death, caused it, for Explanation 1 to. 
séction 299 of the Penal Code is clear:as to that finding. But not 


182 : SELECTED JUDGMENTS AND RULINGS, | 





every causing of death is culpable homicide, but only causing death 
under the three circumstances of the definition :— ns 
.. © Section 299.—Whhoever causes death by doing an act with the. intention.of 
causing death, or with the intention of causing such bodily injury. as is likely to 
cause death, cr with the knowledge that he is likely by such act to cause déath, 
commits the offence of culpable homicide.” ae ae ts 
*. It is admitted that there was no intention-to kill.’ But it js proved 
that the blow.was not such as was at all Zkely to cause-death: On 
such a matter I must give great weight to the medical opinion... 

The next matter to decide is what. offence has been committed.’ 
Hurt. was caused but not. of any of the kinds defined as grievous. 
Lhe instrument was an ordinary bamboo yoke and not deadly, nor 
used. in a deadly. manner, nor more than once, nor with any premedi- 
tation. It cannot. have been used with any great force, and it is 
clear’ that but for the Chinaman’s diseased state the injury would. 
hardly have been dangerous. In my opinion the offence committed 
was causing hurt under section 323 of the Penal Code. Jin ‘similar . 
cases the same view ,has been taken by the Indian High Courts (see. - 

Empress v. Safatulla, LL. R. 4 Cal., 815, and Empress v. Fox, ULL.R. 
2 All., 522). I change the conviction to one of hurt under section. 
323 and the sentence to one year of rigorous imprisonment. sale 





Befcre F. Jardine, Esq. 


Criminal Appeal NGA PO THIN v. QUEEN-EMPRESS.. - 

- mete ie eee: Indian Penal Cede, s. 326—Stabbing. 
Fuly The crime of stabbing requires severe repression and where grievous hurt is.- 
Efu x caused usually calls for a heavy sentence, ; 
core - THE Magistrate who first tried this case was Maung Po at Prome, 


who treated it as ordinary grievous hurt and sentenced the prisoner: 
to 18 months’ imprisonment. The learned Sessions Judge in hearing 
the appeal noticed what Maung Po ought not to have shut his eyes to, 
that the wound had been caused dy a. knife, and so -he ordered a new 
trial before the Deputy Commissioner for causing grievous hurt with. 
a dangerous weapon. The wound is described by the Hospital assist- 
ant as being a very severe stab-wound on the back, between the 
shoulder-blades, about 2 inches broad and 2$ inches deep. It caused. 
‘the man to cease from work .and remain 27 days in the hospital. The — 
Deputy Commissioner sentenced the prisoner to five years’ rigorous. 
imprisonment. rer age ere 
There are several:grounds of appeal. As to the facts,'I am of the © 
-same opinion as the lower Courts and consider that it was safe to | 
convict on the evidence given for the prosecution. . : : 
The prisoner says the sentence is excessive.. But both the: 
Deputy Commissioner and the Sessions Judge say that-they think a_ 
severe “sentence is “necessary bécaus€ there are so many cases of 
stabbing now-a-days. Major Alexander writes: “The use of the knife 
“is becoming frightfully common-in the Prome District, and a.most . 
“ appalling list is at present pending before the Sessions. The first. - 
“action of any man who has-had a little liquor seems to be to draw.a: 
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A“ clasp-knife and rush on. the first person near him. There have 
“been a number of dreadful murders in this way lately, and-I am 
’ “ quite determined to make an example of every man who ‘uses a 


{knife wks mee 
These reasons are quite sufficient to justify the sentence, which, in 


my opinion, is not at all too severe; and [am glad that the atrocity - 
of the crime was noticed by the Judge, and that he took the proper _ 


measure for having the trial held before a Court competent to deal 
with it in such a way asto passa really deterrent sentence. I con- 
firm the conviction and sentence, ‘ : 

But as this crime of stabbing in the opinion of another Judge, 
Mr. Hodgkinson, requires severe repression, and for the important 
considerations of public safety stated by Major Alexander, I think it 
necessary to demand explanation from Maung Po about his reasons 
for ignoring the deadly character of the weapon and treating the 
grievous hurt as if it were an ordinary case. Where some aggravat- 
ing circumstance exists to which the law attaches a severe punish- 
ment, such as in this case the use of a deadly weapon, or the use of the 
same in cases of robbery or dacoity under sections 397 and 398, it-is 
the duty of the Court to ascertain the aggravating circumstance and 
- not to assume jurisdiction by ignoring it, and then, by passing a 
sentence fora minor offence, defeat the plain intention of the law. 
The use of deadly weapons will not be stopped, either in quarrels or 
robberies or dacoities, until the criminals who are so wanton with 
.their daggers and swords, so ready to cut and wound the people 
whom they rob, are brought up before Courts that can pass bigger 
sentences than two years’ imprisonment. These light sentences are 
not deterrent, and-. Magistrates like Maung Po. who pass them are 
far more responsible than they think for the state of things described 
by Major Alexander. The error is of the same sort as the frequent 
omission to call the medical witness to find out whether the hurt is 
grievous, or to produce evidence of the previous conviction of an 
habitual thief. All such failures of. justice should be reported for re- 
vision, as light sentences will not check serious crime; and an attack 
with a dagger or a swordis a very different offence to a beating 
with a stick. .The Deputy Commissioner ought seriously to admonish 
Maung Po in terms of his own remarks and of this judgment. 


Before F. Fardine, Esq. 
BEEKAJEE BURJORJI v. NANABHOY., 
Mr. Hare for petitioner. _ 
Review of judgment—Duty of Counsel. 

The abandonment by a counsel of.a ground of appeal cannot subsequently be 
admitted as reason for granting a review of judgment: . : 

Mr. HARE admits that his only ground for review is that the 
counsel for his client at the appeal before Browne, J., abandoned: the 
grounds of appeal which had been settled on the instructions of the 
client, and in so doing committed a grave error of judgment, of which 
the consequences were that the real issues were not gone into and 
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the client was endamaged. No precedent for admitting a réview on’ 
any such ground has been shown me.” If it were a valid ground, the 


opposite: party would be. liable to be tormented twice over, as the . 


client, if he failed to win his case on his ccunsel’s argument, would be 
tempted to state another version of the. facts or another view of the 
law -as a ground of review, and the precedent would be cited as 
justifying a review, not only where the client had given special 
instructions, but where he had left matter of law to his counsel, for the 
client would say : “Why should I be prejudiced by my counsel’s i igno- 
rarce of law.” If reviews were allowed on such- grounds, the whole 
administration of justice throughout the country would be open to 
uncertainty, and one review might on these grounds be had after 
another. : 

If the client had doubts of his counsél’s ability or honesty, he need 


-not employ him: he may choose another counsel, or come and plead 


his cause himself. 

The duty of counsel in + conducting cases in Come was distudend 
by Chief Justice Westropp in Regina v. Kashinata (8 Bom. R., p. 143, 
C. C.), where authorities of eminent Judges are quoted with approval 
for the following propositions : ‘‘ Matter not pertinent to the issue or 
“ the matter in question he need not deliver, for he is to discern at his: 


- discretion what he is -to deliver. and what not. Instructions 


“ to counsel are not the test by which we should try whether or not 
“the line of duty has been passed. It is the duty of counsel 
* towards, their clients to use their own judgment and experience | and 
“ discretion.” ' 

The Chief Justice of ueibay gave his own experience that the 
instructions of the client, if acted on by counsel, ~vould often be more 
productive of injury than of benefit to the client. 

For these reasons I refuse the application to review. It is not 
necessary for me to consider whether or not the counsel failed in his 
duty, as the question of review lies between the parties to the suit. 


Before F. Ffardine, Esq. 
MI THAIK (Aprettant) v. MI TU.(ResponvENT). 
Mr. Bidoulae for appellant. dl ‘Mr. “Sex for respondent. 
Buddhist-Law—Succession —Daughter of divorced—Foint property, 
Where husband and wife divorced by mutual consent’ and the young daughter 
remained till her father’s death in the house of her mother and her mother’s 
second husband, and did not renew filial connection with her own father, and where 
there was no special contract to a contrary effect at the time of the divorce, the 
daughter:is not entitled.to a ehate of the joint property acquired by the father and 
the second wife. 
“Mr Tu, sued for” ee to share of property belonging to her ; 
deceased father, Maung Pyo. She alleged that she. was. ‘his eldest 
daughter, he having first. married her mother, Mi Shwe Me, being a’ _ 
virgin couple given in marriage by their. parents, and that afterwards ; 
in 1225 Maung. Pyo took defendant as his aes and had six ehitdren ae 
by her and died in-1244. ue 
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Mi Thaik answered that defendant had not for 20-years acted as 
a daughter to her husband, Maung Pyo, and that plaintiff's mother 
having been divorced, the claim was barred by section 54 of the Wun- 
nana, and that there was no Buddhist law under which she could 
claim. : 

Mr. Moultrie, Extra Assistant Commissioner, dismissed the suit for 
the following reasons :— 4 

“There are two Gyobingauk pleaders engaged in the case,and neither of them 
can refer me to any point on the’subject. The pleader for plaintiff points to page 
273, Manu Dhammathat, paragraphs 7 and 8, as being the law for guidance, but 
it has nothing whatever to do with this case, As it cannot be proved, therefore, _ 
that according to. Buddhist law Mi Tu, a daughter by first wife, is entitled to © 
one-fourth share in the property of the father left to his second wife, I must dismiss 
the case with costs to be paid by plaintiff.” 

On appeal Colonel. Plant, Deputy Commissioner of Tharrawaddy, 
fixed a number of issues very carefully ; and on remand Mr. Moultrie 
found that Mi Tu was the legitimate daughter of the first marriage, 
. and that after living with her mother about eight years, Maung Pyo 
got a divorce arranged in accordance with Bprmese custom before _ 
lugyis,’ when Rs. 50 in cash and Rs. 7o worth of property jointly 
acquired were given to plaintiff's mother. Mr. Moultrie deducted 
a sum given as ¢hinthi to a daughter of the second marriage of 
Maung Pyo and considered that one-sixth of the remaining posses- 
sion of Maung Pyo and his second wife should be given to plaintiff. 

Mr. Moultrie then applied to the case of the daughter of the divoreed 

wife living separately from the father, the same rule as -given in the 

Dhammathats about the share of a child of a first wife, which wife 
died in the family, and which child lived in the family. ~ In the present 

case the deceased. wife left the family, taking some of the property 

out of it, and married a second husband ; and her daughter, the plaintiff, 

lived in the new family and not with Maung Pyo and his second wife 

in whose property she now claims to share. 

The same rule was applied by the Deputy Commissioner in 
appeal. He writes: “It is proved Mi Tu is the legitimate daughter 
“of Nga Pyo, and under the Manu Ayé, Chapter X, section 7, and 
© Manu Wunnana, section 23, Mi Tu is entitled to a sixth share of 
“her father’s property, section 54 of the Manu Wunnana protecting 
‘her right to share, as Nga Pyo in divorcing his wife did not sur- 
“render all animate and inanimate property to her.” J must here 
observe that the share given in section 23 of the Wunnana is one- 
eighth and not one-sixth; otherwise the rule Cclonel Flant applies to 
the child of the woman who leaves the family partnership and carries 
away great part of the property to a new husband is the same as 
section 23 applies to the child of the wife who has neyer been 
divorced, but who has died in the husband’s family without taking 
away any of the property. The rule is determined in Mi So’s case 
(for which see page.177 ante), in which I'held that the son of the first 
wife who has died undivorced is entitled to one-eighth. ae 

The present-question seems never to have been ruled in this Court ; 
but there is a decision of the Recorder of Rangoon in civil suit 
No..136 of 1881, dated the 21st February 1883, in which Wilkinson; J., 
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ordered that the eldest son by a divorced wife should get one-sixth 
share of what the father died possessed of. The earned Recorder 
_ remarks that he was “undoubtedly entitled to:his share of inherit- 
ance according to Burmese law.” But the point does not appear 
to have been argued, and no authority for the proposition is men- 
tioned, nor any Dhamrvathat quoted: . In the present case this very 
proposition is the subject of argument, and the Courts. below. have 
differed in opinion. The learned Recorder’s judgment was passed 
in. his jurisdiction as a District Judge. But the present. case comes 
before me in second appeal and has been fully argued. It is the high 
and peculiar function of this Court, sitting as a High Court, to pass 
judgments which bind all the subordinate Courts outside. Rangoon,. 
and to declare principles which.those Courts afterwards apply in. 
manifold ways. lam constrained, therefore, to give reasons for such. 
decisions ; and as in the present state of our knowledge of Buddhist 
law these judgments are tantamount to legislation, I feel it more in- 
cumbent on me to test any proposition advanced as a general rule of 
inheritance by referring to the different books to see if there is any 
authority to support such a contention. As usual, not one of the 
. parties or advocates makes any reference to custom, and no such 
issue has been raised. As usualall that is asked for is an interpreta- 
tion of the ‘codified law. Before applying the law I will state 
what I find to be facts. oni : 
’ Maung Pyo and his first wife arranged a divorce before lugyis. 
As they had no civil jurisdiction, it is clear that the lugyis were 
arbitrators by mutual consent. Af the time of the divorce some 
' division of property was made, the wife receiving cash and furniture. 
She says that this arrangement was prompted by Maung Pyo who 
wished to marry another woman. There is no evidence whatever 
that Maung Pyo gave his first wife the whole of his. possessions ;. 
therefore that ground of appeal is baseless, and: section 54 of the 
Wunnana has no direct connection with this case. There is no 
evidence showing that any special provision about the plaintiff was 
made when her parents contracted to divorce. 
The present claim really relates to the Jettetpwa of Maung Pyo’s 
second marriage. - ae 4 
Maung Pyo and his first wife, Mi Me, were a pair neither of 
-whom had been married before and who were -given in: honourable 
marriage by their parents. After the divorce, as plaintiff says, her 
mother never went to Maung Pyo’s house-again, but took another 
husband. I assume as a fact that plaintiff stayed with her ‘mother and 
“did not actas a daughter to her father, as there is no contention or 
evidence that she did, and as the point is distinctly raised in the 
answer made by defendant. - 
' The - first rulesin point of time are those in the Wagaru on Divorce 
- .=<Notes on Buddhist Law, IV. Where the divorce is by mutual consent - 
the father shall get all the sons and the mother the daughters. But 
-if from tender age a son is left with the mother and she. sells it, the 
father is to get half the price. This rule occurs among rules about 
division of property, which division section 17 of the Wagaru and 
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section 171 of the Wunnana treat as an important part of the contract: 
by which the parties terminate their matrimonial partnership. 


- Inthe Manu Kyé, Book 12, section 3, and: Notes on Buddhist Law, 
Il,, page 25, the subject is treated in a similar way. When the 
divorce is by mutual consent of the only once-married pair the pro- 
perty is divided, allowance being made for the amount each originally 
contributed. Then the children are dealt with as follows :— — 


“Let the father have the sons and the mother the daughters. If the sons live 
with the mother because they are too young to be separated from her and she 
having nothing sells them, let her pay one-half of the proceeds to the father. If 
the father also sells the daughters, let him pay one-half of the proceeds to the 
mother. If the mother be dead and the father having nothing sells the daughters, 
he cannot be said to have no right to do so; and if the father be dead and the 
mother sells them, the sons have no right to say that she has'no right to do so: 
Why is this? Because the parents are owners (of their children). Thus it is said. 
If the father takes a lesser wife and the mother sells the daughters, the father 
shall have no right to say (anything). If after the father has taken a lesser wife or 
the mother a lesser husband, the mother sells the sons or the father the daughters, 
let the whole of the price of the sons be given to the father and the price of the body 
of the daughters.to the mother. This is said when the father or the mother having’ 
taken a lesser wife and husband sell or sells the children.from some other cause. 
When the sons are living and eating with their father or mother, and a stepmother 
or stepfather,.they have no right to sell them (sons) for any portion of a debt con- 
tracted by the stepmother or stepfather, and let the stepmother or stepfather pay 
. such portion of it to the father or mother who has right (to the sons), If such step- 
father or stepmother has no children, the own father or mother has no right to take 
the sons, because the law provides that the sons brought by the husband ane the 
wife are entitled to inherit the estate. If the stepfather or stepmother has children- 
let the abovementioned contracted debt be divided into eight parts and let the children: 
formerly brought pay one part; and if the husband and wife divorce, let them 
equally pay the hnapazén debts (the debts contracted by them jointly) if any. If 
alter the husband and vife had been divorced there be no final settlement as re- 
gardsthe property, animate and inanimate, let it be divided according to the decision 
that has been already laid down, and the husband cannot be said to have no right to 
take unto himself (another) wife on account of no settlement having been effected as. 
regards the property and the debts, but let him have the right to take (such wife)- 
and let the wife also have the rizht to take unto herself {another husband).” 

With this passage of the Manu Kyé, which has been overlooked in.. 
the Courts below, section 170 of the Wunnana must be compared, as it 
shows the same variety of respect for circumstances and lays down 
a similar rule about the children, namely—“the husband gets the sons-- 
“and the wife the daughters who are children begotten by both. 
“There is no offence committed if the husband sells the sons he gets, 
“but if he sells the daughters he shall make good half (of the proceeds 
“of sale), and a similar compensation shall be given by the wife if 
“she sells the sons.”’ 


In the Manu Kyé, Book 10, section 81, we find that a father 
inherits from a son and a mother from a daughter when the parents: 
are separated. a 

From the above.texts it may easily be inferred that-the law looked 
on a daughter as being as much the right and property of the wife 
divorcing. by mutual consent as her own wearing apparel or half 
share of other. goods, and that the daughter remains heir to her divorcing, 


08). . ° SELECTED JUDGMENTS-AND RULINGS, — 





mother and gains rights in the inheritance of the property of any 
new husband whom her mother may marry. The daughter is pro- 
tected against the avarice of her stepfather. But in none of these 
passages, which deal very fully with the divorce by consent, do we 
find any indication that the daughter who goes and lives with her 
mother and stepfather is to share-in her own father’s property. Pro- 
bably such an arrangement might be made by consent of parties as a 
special contract, and the Burmans are fond of making special con- 
tracts which defy all uniform rules, because, as the colified law 
continually suggests to us, the particular circumstancés, such as ages, 
separate living, original sharés,.etc., are taken into family consider- 
ation. But I can nowhere find anything to support the contention that 
a daughter who lives with her mother and her mother’s new husband, 
and who does not maintain a connection with the old family, has any 
tight to demand from her father’s second wife a share of what has 
been acquired in the second coverture. It might be different if the 
girl had lived with her father and done her duty and borne the burdens 
ofa daughter. The principle applied to an adopted son runs more or 
less through the whole law of inheritance,. It is presumed that the 
children will be dutiful to their parents even if they (the children) 
have married and received as gifts the wherewithal to set up separate 
establishments. In the 5th section of the Dkammavilasa the reason 
why the eldest son gets a share is said to be that he with his parents 
“had planned and worked. In section 17 it is mentioned that the son 
who lives with his parents is better able to help them in lawsuits and 
disputes; and the written law and present opinion coincide in requir- 
ing the principal heit to take up the parent’s burden on the parent’s 
death. Section 13 of the Wunnzana. siiows clearly that children who 
expect to inherit should remember their parents in adversity as well 
as in prosperity, If the parents become too poor to support them- 
selves, filial piety would induce the children to sell themselves in order 
to provide the means. See also sections 9 to12 of the Mohavicche- 
dani, Notes on Buddhist Law, VI: “If the eldest son or eldest daughter 
‘do not perform the busiaess of their father and mother, the share of 
'&such son or daughter shall’ be forfeited or made less.” 

In the above I endeavour to show distinct authority in the books 
for the proposition that when a divorce takes place by mutual con- 
sent the rule propounded for general guidance is that the mother 
should take the daughters. This is the only rule on the subject 
inserted in Sparks’ Code. I further,endeavour to show by. quotation 
that, in the absence of special contract or conduct equivalent to-con-. 
tract, the girl who goes off with the mother and clings to her and to 
the mother’s new husband has, according to the: principles of the 
“Buddhist family law, become a member of a new family and lost her~ 
rights in the old. nee 

No authority to the contrary was shown tv the Courts below, 
and no distinct authority has been shown here.. But it is argued that 
the words of section 7 of Book 10 of the Manu Kyé and section 20 of 
the Manu Thara Shwe Mytn apply to the divorced wife who has left 
the family carrying away her share of the goods, as well as to the first 
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wife who has died in the family without taking funds out of the 
partnership. I do not agree in this argument. The words “ atet 
maya,” or “former wife,’’ do not seem to me to refer to a divorced. 
wife, whether alive or dead. As before observed, her rights and 
those of her daughters are fully provided for in other and clearer 
sections. -Any doubt remaining is cleared up by referring to the corre- 
sponding sections of other Dhammathats, namely, the Wagaru,. 
section 6, and the Dhammavilasa, sections 49 and 50. The words of 
section 23 of the Wunnana, which Colonel Plant takes as a rule, apply 
only to a deceased, not a divorced, wife. It begins: “If after the: 
death of the mother the father marries a second wife.” There was no- 
reason to mention the divorced wife, because there are special and 
distinct rules about her set forth in quotations in the earlier part of: 
this judgment. The Winetksaya Paka Thant, section 15, is also- 
clear; it relates to a widow who after her husband’s death marries 
another man “and afterwards dies. 

There is no reason therefore to apply the analogy of the one 
case to the other. Even if there were no distinct rules about divorc- 
ing wives and others about wives dying in the husband’s family, 
there would be great mischief in treating the daughter’s claims as on 
a level. For the plaintiff can by law resist any claim of her father's. 
children by a second wife to share in what her mother took away or 
gained after the divorce: she can claim it all against them and yet 
she tries to get a share in the property kept by their father at the 
divorce and what has been acquired since. The Manu Kyé,: Book 
Io, section 54, allows the child of a divorced wife, whom being, 
pregnant another man married, to claim in the stepfather’s inherit- 
ance, but makes no mention of a right to claim in the real father’s. 
property. : 

Lastly, it is argued that in the absence of any rule of law, the: 
Court ‘should infer one. out of section 54 of the Wunnana. It appears. 
to me extremely dangerous to make categorical rules out of mere: 
inference from one section. It is translated as follows in Notes on 
Buddhist Law, V, section 54: “If aman divorces his wife and sur- 
“renders all animate and inanimate property to her,’ the sons and.: 
“daughters by the first wife (her) are not entitled to the property 
“acquired after the divorce; only the daughters and sons by the 
“second wife are entitled to it.” 

Now Major Sparks in his code deals with this case and says in 
section 36 that the unwilling and faultless partner gets all the pro-- 
perty except the separate property and gets also all the children. It. 
is unnecessary for me to: say whether he is right in importing the- 
words “all the children” into the law of the Manu Kyé, Book 12,.. 
section 3 (see Notes on Buddhist Law, Il, page 26). But I cannot say - 
he is wrong; indeed, he seems to me to have penetrated the meaning, 
of the Dhammathats in this matter, children being regarded as beings- 
owned by the parents and liable to be sold. See, for instance, séz--__ 
tion 132 of the Wunnana and section 116 of the Manu Thara Shwe: 
Myin. It is also. known to.all students of these books that much - 
attention is always paid to the proportion between benefit and burden :. 
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the children may not be turned out to statve, and the parent who’ 
tetains the house and furniture would naturally keep them: The rule 
of section 54 is also intended to protect the second wife [see on this 
subject Maung Shwe Neén v. Ma Min Dwe (1). I need not pursue 
this: argurhent further, as'I cannot out of a mere inference from one 
section make a.general rule of inheritance; and I notice that the 
ules about partition of children on divorce were not discussed or 
noticed by the Courts below. It would be a very serious inconveni- 
ence to the Burmans if a gir! who has lived away from her father in 
another family for 20 years, after breaking off all connection and 
swnever renewing it, could on her father’s death come and demand an 
caccount from her father’s sécond wife and a share in what had’ been 
vacquired-in the second coverture. ’ i : a 
- My ruling will occasion no hardship, and it applies only to the 
cases like the present. What should be done if ‘the girl had. 
remained in her father’s family or during these 20 years. kept up the | 
filial bond is another matter which I do not decide. The young 
-children are supposed to have their interests protected by guardians, 
and if either parent thinks it necessary, they can when contracting 
divorce make their own arrangements for the children. The grown- 
‘up children come under the protection of parental feeling and, if they 
‘like, can use. their influence in making the arrangements, It is 
presumed as a rule that when they marry they will receive enough from 
their parent to set them up in separate -houses. ‘The: parties divorc- 
ing by mutual consent are presumed to settle all matters of pro- 
_ perty at the time, as section 171 of the Wunnana lays down expressly. 
“They are not bound by the-letter of the law, they settle family 
quarrels and divisions according to expediency, and they have the 
‘lugyis or village elders to help them. The consta.it resort to arbitra- 
tion and special contract is so common in Burma as to make rules of 
strict law almost impossible; and the Dhammathats in their vague- 
mess and the different rules they apply to different circumstances 
seem to show that the proper and customary way of applying 
that Jaw is through family councils and village arbitrators and not 
‘through Courts ignorant of the family feelings and circumstances and | 
not, well acquainted with the principles of the Buddhist family. law. 
In the present case | try to apply those principles to the particular 
‘facts of the case and to go no further, as I can easily imagine a state 
-of things where the extension of the rule would. be contrary to the 
principles and contrary to the feelings of the peoplé. Those whovin 
ignorance of the real spirit of the Dkammathats wish to formulate 
-strict propositions may well study the letter of Mr. Secretary Burgess 
about Wills dated the tgth June 1882, where the absence of uniformity 
is well accounted for and the prevalence of special contracts and_ 
-arbitrations well described. Mr. Pilcher’s remarks ‘on Burmese 
judicature quoted in Notes on Buddhist Law, II, demand attention in 
this connection. The use of Sparks’ Code by the European and of 
Mr. Ireland’s Digest by the Native Judges tends to a search for strict 
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_ and uniform rules without regard to principles or particular circum- 
stances ; hence this caution. To prevent my ruling being wrongly 
applied I express it as follows :— 

' Where a husband and wife divorced by mutual consent and the 
young daughter remained till her father’s death in the house of her 
mother and her mother’s second. husband and did not renew the filial 
connection with her own father, and where there was no special con- 
tract at the time of the divorce to a contrary effect, the daughter is 
not entitled to share in the Jettetpwa acquired after the divorce by 
the father and the second wife. © 

On these grounds I now reverse the Deputy Commissioner's deci- 
sion and restore the original decree passed by Mr. Moultrie dismissing 
the suit, and I order the plaintiff to pay the costs of both appeals. 

I may add that, for the sake of greater caution, I have consulted 
Maung Tet Tu of Shwedaung, Maung Ku of Thégon, and other 
Judges on my last tour, but they could hardly mention an instance of 
a claim like the present and had never heard of any such outside the 

‘Courts. Ithink therefore that when I differ fromthe Judges below, 
I am not contravening any custom’ known to the Burman community. 


: Before F¥. Fardine, Esq. 
MAUNG PO SEIN (Aree.tanr) v. MAUNG IN DUN (ResponDEn?). 
‘Mr. Varllané for appeliant. © | Mr. Langlois for respondent. 
Buddhist Law—Succession'—Adopted son—Sepavation—Undutiful conduct. 


The question whether an adopted son who for many years has lived apart from 
- his adoptive father has been guilty of such negligent and undutiful conduct as to dis- 


- entitle him to inherit is one of evidence. In such acase it was held that the burden. 


of proof lay on the son, but thathe discharged it by giving proof that the father 


, on his death acknowledged him as his son, andthat he had, without dispute, . 


- performed the funeral. . 

_ THE plaintiff, In Dun, sued as £zttzma or adopted son of deceased 
Maung Myat Min for a garden, a house, and Rs. 4. Defendant 
is the son of the second wife of Myat Min by a former husband, 

Plaintiff alleged that when this second wife died, Maurg Myat Min 
and defendant, Po Sein, divided between them the property in which 
she had rights; and that the property now claimed was Maung Myat 
Min’s separate property and now belongs to the adopted son, who had 
paid -for the funeral of Maung Myat Min. 

Defendant in his answer and deposition states that Maung 
Myat Min gave some of the property to his (defendant’s) mother, Mi 
Waing, and that the remainder was jointly acquired during her cover- 


ture. He urged that Maung Myat Min had afterwards given the pro- 


perty to him (defendant) on defendant’s promising to give Rs. 100 at 


the end of three years, which sum had never been .given ; and that as _ 
plaintiff had lived separately from Maung Myat Min, he was pre--— 


cluded by section 26 of Book 10 of the Manu Kye and section 7 of 
the Wunnana from claiming as adopted son. 


Mr. Mackay, Assistant Commissioner at Myanaung, dismissed the. 


“suit on the ground that plaintiff. had left his adoptive father for 17 
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years before his death. He was further of opinion that” defendant 
having already divided his mother’s estate with his stepfather, Maung 
Myat Min, could not claim as heir, and that the gift was invalid: 
‘because unregistered. For the last proposition no authority is 
mentioned. Pilar: ; 

On appeal the Deputy Commissioner, of Henzada, Captain Grey, 
took a different view of the law. It is stated in the, following part of 
his judgment :-— ee" ey 

“ The question is whether the rule in'sections 23 and 25 (of Book to ofthe Manu 
Kyé) is to be applied rigidly in all cases. Would it applyto a man who: left his 
adopted father’s roof at the latter’s request, supposing the request to be made for 
mutual convenience and not in consequence of misbehaviour? It appears to nie that 
it would not ; and if not, it is obvious that there are many other cases in which the 

‘ separation could not be called desertion or attributed to ingratitude ; and it would 
become a question of fact in each case whether the conduct of the adopted son. was 
such asto disinherit himor not. I believe this to be the right reading of the rule, 
which would otherwise be. ‘in many cases uttérly unjust in its effect. The evidence 
in this case is very imperfect and unsatisfactory, the events having happéned some 
time ago. It appears, however, that appellant lived with his adopted father until 
the latter took a new wife. The first witness says he continned living with him two 
years after that event until he married himself. In either case the move was prob- 
ably for the convenience of the older couple. ‘There was no quarrel between the 
appellant and deceased, and the former performed the last duties of a son for the 
latter. I therefore, on the above interpretation of the law of Manu, held that his 
claim to inherit is valid,” a 

Of the general soundness of Captain Grey’s reasoning in treat-- 

ing the terse rules of the Dkammathats on this matter as subject to 
equitable limitations arising out of the particular tamily circumstances 
and feelings I entertain no doubt. Whether the equity rather than 
the. rigid rule should be applied depends on the facts in evidence, 
which’ I now state. In finding on the facts; I concur with Captain 
Grey. : 
There is no doubt whatever that plaintiff was adopted by Maung 
Myat Min during his first marriage, Maung Myat Min having no. 
children and plaintiff being a relation. This point is not disputed. 

- It is also proved that when defendant's mother died, defendant and 
his stepfather made a partition. 

The evidence is not quite clear, but I believe that defendant was: 
then completely settled with, and that the property left with Maung 
‘Myat Min was his original property, or at least treated as such. 

The alleged gift or sale to defendant of the property sued for is not 
proved. The allegation is. inconsistent with other, proved facts,, 
namely, Maung Myat Min’s express acknowledgment of plaintiff as. 
his adopted son a little while before his.death and his statement that 
he wished plaintiff to receive this property from defendant. , — 

Plaintiff some few years after Maung Myat Min’s second . marriage: 

.took-a-wife to-himse!lf-andwent.and-lived.in-a-separate-house....One-of 
the witnesses, who. is uncontradicted, says his house was in the,same: 
village and close to Maung Myat Min’s. Po Sein, the defendant, 
came with his mother and lived with Maung Myat Min. SDSS ae 

It.is clearly shown that plaintiff. interested himself in. the funeral 
and paid part of the expenses... us 3 - 
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On these facts the only question remaining is whether the Court: 
cught to hold that plaintiff by his acts and omissions has been 
' guilty of such negligent and undutiful conduct as would, on a proper 

construction of the Burmese Buddhist law of family, deprive him of the: 
-status of adopted son and thus leave him without any right to inherit: 
from Maung Myat Min. This is a question of evidence and inferences. 
from evidence, as ruled by Sandford, J., in Nga Min Gyaw v. Mi. P¢ 
‘(1).. But Mr. Vaillant for defendant contends that the learned Judge. 
by that ruling has-placed the burden of proof of dutiful conduct on the 
adopted son, who has set up a separate house. The Advocate has. 
‘rightly interpreted that ruling, but, exactly as in the Hindu law about. 
joint family, the burden may be shifted or discharged. 

The principles of the Buddhist law about inheritance apply to- 
other kindred as well as to adopted sons, and the regard paid to joint 
living has been discussed by this Court in Ko Ti v. Ma Dut(2) as to- 
the auvasa or legitimate son, and in Mi Thatk v. Mit Tu(3) as to the 
‘daughter of a man by a divorced wife. The principles which I have 
defined in those judgments apply to the present case; and I am of 
opinion that Captain Grey has applied the spirit of the law, and that 
thestrict application of the letter would, as he remarks, often cause. 

‘injustice. But, as the Advocate for defendant challenges their appli- 
cation in the face of authorities, and as the judgments. of this Court 
‘not merely bind parties but become precedents tov guide the Courts. 
below, I should be wanting in respect for the arguments if I did not 
try to reconcile the letter and the spirit. : : 

The oldest authority shown by Mr, Vaillant is the Wagaru, 
section 8, in Dr. Forchhammer’s translation in Notes on Buddhist Law, 
V: “Tf, however, the adopted children do not live under ‘the roof of 
“their adopters, they shall forfeit their share of inheritance.” I notice: 
that in the Manu Kyé, Book 6, section 30, the same penal section is. 
applied as to a husband or wite who deserts the other: “If children 
“do not minister to their parents, but leave them and live separately,. 
“Jet all their property be taken from them, and they may be ‘punished 
“criminally to the extent of 600 stripes of a rattan.” In Book 8, 
section 3, under the title of gifts, certain adoptions are described, and 
we find indications that the adopting parents were to be compensated 
if the child went back to his former home as if he were.a kind of pro- 
perty. The same idea occurs in section 4 (with which compare the - 
division of children on divorce). In Book 10, section 26, the words. 
clearly point to a very different case to the present, namely, to. the: 
case of an adopted child who arrives at puberty and makes his elec-- 
tion and publicly renounces his adopting family and publicly returns to. 
his natural family : of course such a renunciation shows that he gives up. 
his rights to inherit in the adopting family. I. pause for one moment: 
to remark how the Buddhist law in allowing renunciation differs. 
from the sacramental Hindu law as stated in section 304 of Mr. Justice 
Cunningham’s Digest. To resume the arguments. Section | 25,. 
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was relied on -by Mr. Vaillant, but it shows clearly that it ig not the 
mere separate living which the law looks on with disfavour,. but the 
-- ungrateful behaviour.of which that may be a sign. ‘This very section 
“-even presumes that. in many cases an adopted son will be treated as 
‘adurasa or legitimate sons are treated during the parent’s. lifetime, 
namely, be provided with a portion of the adopting family’s property 
«with the express object of enabling him to live in a house of his own. 
If he has so received a portion, he shall have no further share on the 
death; but this principle or. that of hotchpot is elsewhere applied to 
aurasa children; and according to this same section, the adopted ‘son 
would get more than usual, even if living apart, provided he were a 
‘relation within the:sixth degree. Here is an instance of the danger. 
of laying down any rule-too broadly about divisions of family property. 
The. Wunnana, section 7, in Notes on Buddhist Law, V, has also been 
quoted; it is similar-to the passage in the Wagarz, but the limita- 
dions are’ found in section 47, and the doctrine in section 103. is -the 
same as is applied to the aurasa, for which see the case noted above 
in Ko Tiv. Ma Dut ; see, too, section 17 of the Dkammavilasa and 
sections 9 to 12 of the Mohavicchedani in my Notes on Buddhist Law. 
In section 20 of the last atid most recent compilation the absentee 
in a foreign land has his interests protected. I have now reviewed 
all the authorities which have been quoted and the others found in the 
- translated buuks. We fiud the rule and the limitation side by side and 
miust make use of both. The result is, in my opinion, to prove the 
soundness of the ruling made by Sandford, J., and of the judgment 
passed in the present case by the Deputy Commissioner on the question 
of law. . , 
I must now apply the law to the facts. I think the burden of 
showing that he had not been undutiful lay on the plxintiff because of 
his separate residence of so many years. But 1] think also that he has 
discharged the burden by giving proof that Maung Myat Min, near his 
death, acknowledged him as his adopted son and that he acted as such, 
without dispute, in performing the funeral. At the same time I-am of 
‘opinion that it would have been better if he had given evidence of his 
relations with Maung Myat Min after the separation in household. As 
at is, | am of opinion that it would.be a wrong judgment on fact to hold: 
that, in the absence of formal'renunciation, he has divested ‘hiinself of 
tights once clearly acquired,—divesting himself by mere omissions and. 
‘other conduct. His going to live with his own mother, if he really 
' did'so, may have been by Maung. Myat Min’s leave. The defendant 
‘or his Advocate at the trial mistook the real point and did. not allege 
ungrateful or disobedient conduct, and so that issue was not raised. 
This may. have been through ignorance of the principle which | 
explains and limits the rule; but defendant was living with Maung 
~-Myat-Myin,-and.if-the adoptive relationship.-hadbeen..considered_ter-—... 
‘minated, defendant must have known what conduct led to such a : 
- result. A man must not be disinherited on mere suspicion or ambi- 
sguous evidence. hha, ‘s ¥ 
For the above reasons ] ncw confirm the decree of the. Deputy 
Commissioner with costs on appellant. aa 
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[SPECIAL COURT.] 
; Before C. F. Wilkinson, Esq., and $. Fardine, Esq. : 
= )BAING WUT, (2)MI BWIN (Aprettanrs) », (1) KO NYAUNG, (2) Czoil Reference 


MI SIN (ResPoNDENTS), No. 2, 
 Registration— Unregistered document—Money debt. A hoa 
_ Where an unregistered document contains an adinission of a debt and at the z Saal 
ssame time a mortgage of property to the extent of Rs. 100 by way of security for : 


‘epayment, it can, when divisible, be received as evidence to establish the debt, 
“but not for the purpose of enforcing the charge on-the land. 


THE Judgment of the Court was delivered by— 


WILKINSON, J.—This is a reference by the learned Judicial Com- 
amissioner to this Court upon the construction to be put on the words 
of section 49 of the Registration Act, to see whether or not the bond 
in this case, which purports to affect immoveable property to the ex- 
tent of Rs, 109, can be received in evidence without being registered. 


‘The document is a bond to secure the repayment of Rs. 100 with 
anterest at 4 per cent, for. one year, and goes on by way of collateral 
“security to mortgage certain immoveable property mentioned and 
described therein, The learned Judicial Commissioner referred the 
“case not merely on this point hut on the whole question in appeal. 
‘The case of Sreemutty Mattongeney Dosseev. Ramnarain Sadkhan 
{reported in I. L.R., Vol. IV, Cal, p. 83), and that determined by 
the Special Court on the same section are distinguishable from the 
present case, inasmich as the document here is of a different 
character to the documents in those cases. It seems to us that the law 
on the subject has now been tolerably well ascertained and laid down. 
it becomes a question, where a. document contains an admission of 
-a debt and at the same time a mortgage of property by way of secu- 
rity for the repayment of the debt, whether the one portion of the 

_-document is divisible from the other. If the document be divisible 
and-not registered, aithough it contains words in it which purport to 
-affect land to the extent of Rs. 100, it may be given in evidence for 
‘the purpose of establishing the debt, although it is inadmissible in 
“evidence to establish the mortgage charge or to affect the moveable 
‘property. In fact, itis a mere question of the construction of the 
edocument.” In the case of Luchmtpat Sing Dugar v. Mirza Khatrat 
Aui(4B. L.R.,, F. B. 18), it was laid down that where a document 
is divisible it is receivable in evidence without being registered to 
establish the debt, but not for the purpose of enforcing the charge in 
‘the land. s : 
_ The two cases of Sreemutiy Mattongeney Dossee v. Ramnarain 
Sadkhan and Meerapa Chetty v. Nga Shwe Ton, Civil Reference 
"No. § of 1878, Special Court, were on documents which the Courts 
said were not of that description, and consequently not being divis- 
sible, as in the Full Bench case cited, could not be given in evidence. 
-In the present appeal and reference the plaintiffs, appellants, only 
:sue for the amount alleged to be due, and do net seek in any way to 
Yhave the property mortgaged, charged, made liable. The document 
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therefore being divisible, it may therefore be given in evidence for: 
the purpose of establishing the money debt,. the plaintiffs not seek~ 
ing to charge the property mortgaged. 

We think therefore that the ‘Deputy Commissioner ‘was ritlatel teats 
in his view cf the Special Court’s decision that a document if unregis-. 
tered could not be 1eceived in evidence even to prove the debt. We- 
are of opinion in this case that it is receivable and ought to have: 
been received in evidence; and we therefore reverse the finding ° of” 
the lower appellate Court and restore the decree of the Court of - 
first instance, with costs throughout, against the defendants, 
respondents. 

We are supported in. our. view “by the last case reported, Krishto- 
Lal Ghose v. Bonomalt Rat (1. L. R. Vol. V. Cal., p, 611), -whichs 
affirms the previous rulings that where a document is divisible it 
may be given in evidence to establish a money debt, but not to affect... 
the Properly mort (oe a 


: [SPECIAL COURT.] 
Before Y. Sardine, Esq. and C. &. &. Alle, ‘Esq. 


Civil Appeal — MA PWA (AprELLanr) v. MA BWIN (ResPoNDENT). 
| Wo. By "Me, Porter for appellant. | Mr. Vertannes for respondent, 
ee Arbitration—Consent to refer to ni tie BOR property—Mutual | 
I mistake, 
d Been ‘Where a dispute Abii: succession was referred to arbitration and it was foune ; 


after the award that the property was larger than was supposed at the time of the. 
‘reference, held that the plaittiff though a party thereto could aa her share in the- 
‘additional property. : 


THE Judgment of the Court was delivered by—. - 


JARDINE, J.—The plaintiff is the daughter of deceased Maung Shwe- 
Dauk by his first wife, who is still alive. The married pair divorced 
by mutual consent, and at the time of contracting divorce they ap-- 
plied the usual rules of Buddhist law, under which the divorcing wife 
takes half of the property and the female issue of the marriage. 
There is evidence that after th’s Maung Shwe Dauk occas’ ‘onally- 
visited his daughter and he left her some money by a Will. When he. , 

_ died she, claimed as heir more than the sum given by the Will, and 
ona reference of the patties to arbitration, “the arbitrators, without: 
taking evidence or without giving any reasons about the merits,, 
awarded her Rs. 3,750, which she accepted at the time. But since: 
then a much larger amount of property has been found to belong to. 
the deceased Maung Shwe Dauk, and in this property, payzm. “and 
lettetpwa of Maung Shwe Dauk’s second marriage with defendant, 

_. the. plaintiff, has. claimed to share. 


There is no dispute about the amounts, and~ itis admitted - that..if. 


plaintiff i is entitled to share at all in the additional property, then the. 
" amount is correctly stated inthe decree. No question is raised about: 
‘the proporizon due to plaintiff; her right has been treated ‘as -equi-. 

valent to that of a daughter of a man whose first wife has died. in: his 
‘family as his. wife without taking away any of the joint : property. 
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Mr. Porter has assented to this arrangement, feeling himself bound 
. by the admissions made in the Court below, and no .question has been 
Xaised as to whether plaintiff is entitled to her share. before her own 
mother dies and before the second wife dies. I think we should only. 


prolong litigation if we raised such questions, and might be setting- 


‘up a different case to that put forward by either side. For this rea- 
-son we must treat the case asa claim by an heir-at-law to her share 
on the same assumption as were made by the lower Court. _ 
_ In that case it seems to me that the arbitration only related to what 
was supposed at the time to be the value of the estate, and that the 
‘additional property since received by defendant is held by her subject. 
‘to the rights of other heirs. Thére was a mistake of fact against 
‘which a Court of Equity would give relief. I cannot say that the 
dearned Judge has come toa wrong conclusion on the evidence, and 
_ forthis reason [ would confirm his decree with costs. On this view 
-of the case it is unnecessary to determire the other matter, made a 


ground of appeal, namely, the age of the plaintiff at the time of the . 


award, 
ALLEN, J.—I agree in this judgment. 


al 





Before F. Fardine, Es7. ; 
_ 1) MI THIT, (2) MI SIN (Praintires)—Apretiants v. (1) MAUNG TO 
AUNG,(2) MAUNG GAING (Derennants)—ReEsPonDeEnrs, 
Mr. Sex for appellants. | Mr. Tun Aung for respondents, 
Buddhist Law~—Succession—Family avrangement-~Partition. 

-. Among Burmar Buddhists the father, foreseeing that the heirs may quarrel about 
“the division of the property on his death, not unfrequently arranges a special con- 
.tract before his death «mong those he'rs, whereby they bind themselves to accept 
2a certain method of partition, but such an arrangement will not usually give them 
:a cause‘of action against him during his life. i 

M1 Tuit, widow of Maung Po Thet, and his son sued the father 
:and brother of Maung Po Thet for two-thirds of the value of the pro- 
perty mentioned in a registered document translated below. The 
cause of action was the breach of the condition against mortgaging 
:without Maung Po Thet’s knowledge. ; 
_’. The defendants answered that, by the law of inheritance and the 
terms of the document, the cause of action would not arise until the 
‘father’s death. 

The document is as follows :— 

‘“‘ Payataga U To Aung and his wife Mi O, of Strand road, in Athegyi quarter, 
“were living as husband and wife, and after the death of Paya-ama Mi 0, the per- 


’:sons who were left, namely, the eldest son, Maung On Gaing, and the youngest . 


“son, Maung Po Thet, being entitled to their mother’s share, said as follows: 
** The father saidithat he had formerly built and given theeldest son, Maung On 
-Gaing, a tiled-roof wooden hozse with five posts, and that he, the father, had in 
ithe year 1240 B.E, borrowed from others and given him Rs. 1,000 because Maung 
.On.Gaing said he wanted to trade with the same, and a further sum of Rs. 25, 
_ making a total of Rs. 1,025, which he (Maung On. Gaing) has spent” So saying 
sthe youngest son, Maung Po Thet, was asked, and he, the said Maung Po ‘Thet, 


thaving said ‘1am not, dissatisfied, the father gave the youngest son, Maung Po x 
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Thet, the house on the Strand; valued at Rs, 1,0c0, in which, the father is now. 
residing, but Maung Po Thet said: ‘1 donot wish to take the whole hcuse tz- 
myself, but I will take two-thirds of it and let iny eldest brother, Maung On Gairig,> 
take the other one-third share. ‘The father, Payataga U To Aung, ‘having- 
consented to what they have said, states as follows— |. eae 
"&¢T£1T die, you may. divide and take the said house between ycu:selves accord- | 
‘ing to what is stated:above.. Should one of you, after my.death, commit a breach 
of this agreement.and go before Judges and authorities and lay a claim, the party- 
(plaintiff) doing so shall:pay all the costs incurred by the defendant, and shall 
forfeit his claim to share in the said-house and inheritance. | And, further, the father - 
shall not sell the house, being inheritance belonging to the two sons,’and shall not. 
mortgage it without the knowledge of the sons ; and if the two sons should hereafter 
‘wish to trade, the father will mortgage the said house and will divide and give the- . 
“money ina just and proper way. So say.ng the three parties have signed this... 
agreement by consent.’ : 
~. “and Labyigyaw of Thadingyut 1211. 
apo U To Aung. 
Maune Ow Gaye, 
(Sea Maune Po Tuer, 
Sava Ko. ue ; 
Mawune Taa Dun suse} Witucsses. 
Maune Po San. 
Written by Maune San Dun.” = 
The Assistant Commissioner, Captain Jenk’ns, treated the doct-- 
“ment as a gift. and awarded a sum equivalent to two-thirés of the- — 
value. The Deputy Commissioner of Bassein, Mr. St. Barbe, reduced. 
‘the amount to-one-fourth of the two-thirds. The appeal is made om . 
the ground that this decision is wrong and that the lase sentence of _ 
section 1 of Book 10 of the Afanu Ay?, page 276, on which. Mr. St.. 
Barbe lias relied, has no application to the present case, but only to. 
partition between sons and grandsons of the undivided property. on, 
the death of the parents. Mr, St. Barbe appears to me to have held. 
that, by the terms of the document, the propercy became liable to. 
partition only on an improper sale or mortgage being made contrary 
to its conditions, and that the two-thirds share did not vest in Maune 
Po Thet or his widow until. the condition had been broken. . oe 
If the document absolutely vested a two-third share in Maung» 
Po Thet as his own divided property, then his parents would be pre-- 
cluded from: claiming a share of the two-thirds against Maung Po: 
Thet’s widow and. son (see the Dhammavilasa, ss..1g and 58, the- 
| Wunnana, ss. 43 and 46,and the Manu Kye, Bk. to, ss. 18 and 19). 
It is- unnecessary for me to discuss this question. of inheritance - 
further, as my decision must proceed on other grounds.'.As it. con-- 
sidered the document to be one of gift, the original Court, instead of: 
ignoring the decisions of Sandford, J., on gift in the cases of Afra De. 
Aung v. Shwe U, Nga Pan Uv. Wi Kyu and others, and Maung No 
' vy. Nea Po Min (1), all of which are mentioned in my notes to section. 
13 of the Wunnana, ought to have applied them to-the facts, I do 
“not -find-any-evidence- that. the -gift--wasfollowed—by~ possession: ~I.~ 
‘would hesitate to say that a document like the one on which . the: pre- 
~ gent-claim is based may not create equities between the parties to-it: 
.{see the cases mentioned in. section 329 of Mr. J. D. Mayne's Hindu: - 
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‘Law and Usage). But on consideration of its terms and the’ Bur- 
mese family arrangements in relation-to which it was made, I am of 
opinion that the part of the document which treats of shares in the 
house isnot a gift of the house or of shares in the house by the father,. 
but is really only an arrangement to take effect at his death, and rather ‘ 
a contract between the two sons in order to prevent litigation at the: 
.time when on the father’s death they would become entitled to sharés: 
in the property at Buddhist law. Among the Burman Buddhists the 

tather, foreseeing that the heirs may quarrel about division of the pro- 
perty of his death, not infrequently arranges a special contract before 

his death among these heirs, whereby they bind themselves, among: 
themselves, to accept a certain proportion, or a specified field, or speci- 
fied area of land, or a certain number of cattle, or particular chattels.. 

The motive of convenience inducing the heirs to accept such an 

arrangement is. often aided by a religious awe of the father and a reli- 

gious feeling of obedience to his wishes, There is’ much in the 

Dhammathats which induces the belief that what the English Courts are: 
disposed’ to treat as mere ru'es of law were originally rules of con- 

duct, and throughout, in dealing with the rules they contain for regulat- 

ing the Burman Buddhist family, a Judge is bound to consider whether 

‘or not the rule has advanced beyond the domain of conduct into the 

region of Jaw. In describing the origin of what is now Hindu law,. 

Sir Sumner Maine mentions this as the explanation of much that is. 
perplexing: ‘‘ |hey are chiefly called law books because they contain 

rules of conduct stated with the utmost precision. But what happens. 
“toa man if he disobeys the rule? This is the principal question to 

“modern jurist. What is the punishment or, as the technical 

“phrase is, the sanction? ‘Understood in the modern sense it is hardly 

“noticed in the oldest of thse books. Itis in fact tobe inflicted in. 

“ another state of existence” (Early Law and Custom, p. 36), The 

same learned jurist tells us how the early books (Gotama Boud- 

hayana and Apastamba) seem to be manuals of religious .conduct,. 
whereas Varada resembles a law book of a familiar type without 

much trace of sacerdotal influence, while Manu contains both law and 

conduct: “Gradually there arose in. these schools the conviction that,. 

“for the purpose of regulating conduct by uniform rules, it was a 

“‘simpler'course to act upcn the rulers of menthan on men themselves, 

“and thus the king was called into help the Brahman and to be 

“ consecrated by him. The beginning of this alliance with the king. 
“was the beginning of true Civil law.” 

In. construing the Dhammathats the Courts ought to pause and con~ 
sidér whether; by- established ‘usage, or by express words, or by judi- 
cial precedent, any particular rule has acquired the force of jaw, or 
whether it merely points out a duty imposed on the conscierice alone. 
When. the members of a family agree among ‘themselves as to the 
division of property on the death of the owner, the validity of the 
agreement depends more probably on the Contract Act than on the 
cules of Euddhist law, and the Courts of Civil law will enforcé the 
contract in their jurisdiction of equity and on the ordinary principles 
of Courts of Equity. es ee ee ee Sones 
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There aré many matters discussed and regulated. in the Dham- : 
‘snathats which appearto me not yet to have become rules of law or | 
higher than rules of conduct... Among such | instance not ‘only the 
present contract, whereby heirs agree before the’ owner's death to | 
‘divide ina particular manner, but also actual divisions during: the 
“owner's. lifetime, such 2s those described in sections 22, 23, and 24 of 
Book .r6 ofithe anu Kyé, where a son or-daughter, without receiving 
:-them in formal gift, goes off with some of the articles belonging: to the 
family. peat De AS oo ap te te ea” 
I deat whether he could insist on taking them against the father’s 
“will; but there is a sort of assumption that the father. will not object to 
‘the taking, if it is reasonable under the particular circumstances. ~ 
Another example | am inclined to find in the instances where on the 
father’s death, but before the mother’s death, a partition’ occurs of all 
the property in casés where there is no suggestion that.the widow wil 
- marry again. The sons.may contract with their mother for a division. 
- How far they would afterwards be bound by the Buddhist law. of gift . 
would depend onthe contract and the circumstances. It.is becom-' 
ing the fashion among persons:who have net given proper study to 
the Dhammathats to.describe the few instances they have heard of.as. 
. customs, forget ing that there. are usually instances of division based 
on the contrary principle and that there cannot be two inconsistent 
customs established as Haw. at the same time and place, e.g.,a custom _ 
‘to divide as soon as the father is dead and another custom - to. 
postpone division until the mother is dead toa.. Some of the Dham- 
mathats state the latteras established law ; but of course the parties 
‘may, by special contract, make a divist:n bascd on their own conve- 
nience and with_peculiar reference, not to the arithmetical shares 
‘defined in the Dhammathats, but to theage, necessity, behaviour, and 
liability of particular persons entitled to shares. The Dhammathats 
wespect both moral and legal ideas; the rule of conduct constantly | 
appears controlling the rules of Civillaw. It is manifest that the Courts 
of Law must be incompetent to deal adequately with the rules of 
family conduct: from ignorance of the circumstances and feelings of 
a lifetime. This is doubtless one reason why Burman familics arrange | 
disputes by special contracts among themselves, or by submission by 
_ mutual consent to arbitrators in the same viilage who have grown up 
with the family and know which son has wasted the property, which 
‘has taken out a big share, which has brought in new capital, which 
- has attended most to the comfort of the deceased parent. I am-con- 
_ vinced that in the Burmese family systém the reasonable is to precede 
. the legal, disputes are to be settled, not as. under the system of» 
English Courts by undeviating arithmetical rules and compulsory 
“decrees, but by contracts and. compromises based--on--mutual-consent 
. obtained’ “by argument’ and ‘expostulation” among themselves and 
- persuasion of elders, all parties appealing -more: or css, to what is 
reasonable and right, and more or less allowing themselves to.be 
governed by these considerations. .:I- think it. necessary to point out 
tothe Courts the great difference between a decree of a Court, which . 
has nothing todo with mutual consent, and the~ family. contract or. 
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sarbitrator’s award, which is the result of express consent and usually 
:preceded by full knowledge of every: circumstance of the life of the 
“particular family. If in a particular case the lugyis awarded a certain 
‘ sharer a one-eighth share, the Extra Assistant Commissisner should not 
anfer a general custom, "put should find out whether in a new case 
“coming before ‘him the characters and circumstances of the claimants 
were similar to those of the parties to the case decided by the lugyis. 
In both cases the sharer may have been a grandson, but the case may 
-have differed as regards living with the grandfather, attending to his 
-comfort, sharing, wasting or adding to the undivided property, pro- 
mising to take care of an infant or poor relation, or any other matter 
‘which usually biases the disposition of property on division. I am 
-aware that there is an inclination to treat the particular contract or 
award as indicative of a general rule, otherwise [| would not think it 
necessary to point out that an order whose basis is mutual consent ' 
cannot be taken as.a precedent for deciding: matters where there has 
.not been even an attempt to arrange a consent. 


In the family or the village the procedure is by conciliation, the end 
is a compromise, the sanction is mutual consent. But in the Civil 
Court the procedure picks out points for dispute: the end is a decree 
enforced by the Judge after a bitter contest. 


If the lugyis prevail on.A to take less than his share hewange B Had 
heen taking care of an old woman, or a baby, or has had his’ house 
burnt down, A’s good nature is not a reason why the Civil Court 
should divide in the same proportions in a suit mentreeD Avand CG, 
whose. circumstances may be quite different. 


I have already stated that, in my opinion, the document is not a 
gift by the father, but a contract arranged by him between the two 
‘brothers ahout the shares each isto take onthe father’s death. It 
appears that he continued to remain in the house, and as he is still 
alive he cannot be compelled to make partition. So far as the suit is 
one for partition and against the father, it must fail. ° ; , 


There is ‘no cause of action proved against the brother in the 
matter of mortgaging at all, and there is no proof that the mortgage 
made by the father was an ‘impradent transaction. Whatever rights 
against mortgaging the document may have given to the deceased s son, 
Ido not think they enure for the benefit of the widow or-the child. 
The deceased son took no objection during his lifetime, and it ap- 
pears to me that only the interests of the sons, and not those of 
their widows and children, were in contemplation at the time of the 
contract, It appears to me against the spirit of Buddhist law to 
callow a son’s widow to interfere - with her father-in-law in his disposal 
of his own “property, The father may fairly’ urge that although he - 

- was willing to restrain himsglf from alienating the property out of 
affection for ‘his son, he had no such, motive to induce him to contract 
in that way, without any consideration, for the advantage of a future 
widow of his son, which widow was hot even named. I think ‘that 
the Buddhist family law assumes that a widow will either live in - 
her husband's father’s: house: or with her own parents, and where 
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‘there has been no actual giving of property it would, I think, -be 
‘inconsistent with that law to allow her, inthe absence of express. 
contract to that effect, to control the father in bis dealings with his 
-own property, especially as she has made no offer to help him in his. 
household, or to maintain him if he becomes poor. 

The. opinion [ have expressed: is all in favour of defendants, and. 
therefore 1 cannot award the plaintiffs the larger share which thew 
claim in appeal. The defendants have not appealed or urged special! 
objections to the judgment of the Deputy. Commissioner; for these 
reasons I confirm his decree with costs on appellants. 
naan 

[SPECIAL COURT.] We, 
Before F. Fardine, Esq.,and C. F. E. Allen, Esq. 

. QUEEN-EMPRESS v. NGA NE U.* 

- The Government Advocate for the Crown. 
Indian Penal Ccdé, s. 366—Kidnapping from lawful guardiakship-~~1lictt inter- 

course—Rudadhist Law— Marriage of minor,” >. 
. By Buddhist law a man cannot contract a valid marriage with a minor without 
her guardian’s consent. Therefore sexual intercourse without such consérit_ would, 
be “illicit interccuzse”’ within the meaning of section 366, Indian Penal “Gade, 
even though matriage was intended, : Oe “p* 

THE case was referred by the Judicial Commissioner. to the Speciak 
Court with the following order :— . crc 

Maung Ku, Magistrate at Thegon, convicted the prisoner of kid- | 

napping from lawful guardianship a girl under 16 years of age. Under 
section 363 of the Penal Code he sentenced him to four months’, im- 

-prisonment. He has not recorded ary finding about the intenticn of | 
the prisoner in kidnapping her. oe 

. ‘The prisoner said the girl’s father gave her to him for Rs. 15. be- 
cause he (prisoner) loved her and wanted her, The girl herself said: 
that in spite of her father’s beating her she loved the prisoner and: 
followed him at his call, She says he told her he had ‘divorced his. - 
wife. He says he has a wife. a i es, 

I am aware that some, Burmans think that a man who has a wife 

may not marry a second wife in her lifetime without her consent. 

The 173rd section of the Wunnxana isin favour of this view; but it. 
“was not pointed out to the Special Court, who held the contrary in.’ 

Ma In 1han's case (1). But in Civil Miscellaneous: Appeal No. 3 of 

1878, decided on the.28th September 1878, the Special Court held. 

that consummation with the lover with whom the girl, however per-~ 
' sistent in intention, had not eloped thrice did not give the lover rights 
- against the lawful guardian, and in spite of protestations of both the 
-young..people. the Special Court. handed the girl over to the graid-._ 
‘ mother, : : , Pa 

| “The inference from this ruling is, I think, that a man who has inter-. 
course with a virgin under 20 years of age against the willof the 
. guardian, and whether he professes to make her his wife or not, does. 











* See Crown v. Nga Chan Mya, 1 L. B.-R. 297. 
- 7% 1. (1) Selected Judgments, p. 103. sy 
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what is illicit. On this ground [ have doubt whether the prisoner: 
whose case is now before me in revision was rightly convicted under: 
section 363, and whether he ought not to have heen charged with the 
offence under section 366, which the Magistrate had no jurisdiction. 
totry. The present is a sample of a great many cases. I have several © 
times noticed Magistrates treating guch cases under section 363, and 
by avoiding inquiry and finding on the question of intention, ignore the- 
existence of facts bringing the case under section 366, which awards 
higher punishment, My. difficulty is about the words “ seduced to. 
illicit intercourse.” 

On this point I wish to have the advantage of consultation with the 
learned Recorder of Rangoon, and I therefore refer to the Special. 
Court: the following questions :— 

(1) Does section 366 appy where the kidnapping from lawful. 
guardianship is of a Buddhist, girl under 16, years of age 
_ with the intent of having interccurse with her without any~ 
contract or ceremony of marriage first taking place? 
(2) Does the said’ section apply when “the man who. kidnaps the 
~ said Buddhist girl from lawful guardianship intends to- 
contract a marriage with her, or to perform some ceremony 
of marriage or otherwi ise to declare that, in spite of the 
lawful guardian’s will, he considers her to be his wife? 


le 





The Judgment of the Court was delivered ‘ 


JARDINE, J —I am of opinion, following the Special Court in Civil 
‘Miscellaneous Appeal No. 3 of 1878, that the accused could not validly- 
contract marriage with the minor girl (even though she herself might 
have consented) without the consent cf her father, who was her- 
guardian. I would refer to the Manu Kyé, Book VI, sections 21, 22 
and 23, and the Wunnana, sections. 133 and 134, as authorities. The. 
consent of the parent or guardian seers to me essential at Buddhist. 
daw. The Court which had to deal with the facts found that no such 
consent had been given. I am therefore of opinion that the sexual 
intercourse which may have taken place-between the accused and the 
minor git] would be “illicit intercourse ” within the meaning cf 
section 366. I think the word “woman” in that section includes a. 
minor, and that the case before us was really one which ought. to have 
been charged under section 366, and beyond the cognizance of any. 
ordinary Magistrate. 

But as the facts disclosed the minor offence under. section 363, £. 
would refrain, as the sentence has expired, from interference. -  ~ 


_ ALLEN, J.—I am of opinion that if the accused in this,case kidnap- 
-ped the: girl from lawfu! guardianship with intent to have intercourse 

“with her, that such intercourse would be illicit within the -meaning of 
“section 366, Indian Penal Code, whether he intended to go through a. . 
‘form of marriage with the girl before having intercourse with her or 
not, for he. must. have known that ‘such form would form no legal 

“marriage. But there is no evidence that j in this case even the form of 
marriage was intended. 


Civil Reference 
Wo. 72, 
1883. 
November 
9: 
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[SPECIAL COURT.] 
Before F. Yardine, Esq., and C. F. E. Allen, Esq. © 
PAYNE ». PAUL. eh : 
Mr. VanSomeren for appellant. | . Mr, Gillbanks.for respondent, ” 


Advocates’ fees, Taxation —Burma Courts Act, XVII of 1875, s, 89—Act. XI Of : 


1889, 55°79. 


-” An Advocate cannot sue his client for fees for business done in any Court until 


they have been allowed on taxation. The words “business done in any Cout’?’ 
are intended to include professional services rendered about the suit.or litigation, 
and are not confined to such services performed within the walls of the Court. 


_ THE case was referred by the Judicial Commissioner to the Special 
Court with the following order. i a. ; 
Mr. Gillbanks argues— © - 

(i) ‘that section 89 of the Burma Courts Act does not apply 
between Advocate and client, but only between party and 
party, and only by way of decree and not to recovery by 

- separate suit ; ane 2 

(ii) that even if it applied between Advocate and client, it is 
“inoperative, because no rules regulating such application’ 
have been made by the superior Court under section ¢o, | 
Land Morteave Bank v. Elmes (25 Cal -W. R., 332), — 

and a judgmeit by Crosthwaite, Judicial Commissioner, in 

Civil Second Appeal No. 81 ol 1879 (B. F. Duncan v. Me. 

So Mari). ‘a. ae = 

Mr. VanSomeren argues to the contrary on both points. ; 

It appears to me that express words are required, as in the L«gal | 
Practitioners Act, to limit the operation of section 89 to fees between 
party and party: in that section they are not called custs. | 

Also that, where there are no general rules regulating the scale of — 
costs, there is more reason for interposing the discretion of the pre- 
siding Judge, and also that the operation of section 89 is not limited 
by such words as “ when rules have been made under the next sec- 
tion.” : : 

The learned Counsel also differ in argument as to whether services 
performed in connection. with the case by the’ Advocate, and not 
strictly legal work, have to be taxed by the taxing Court before suit © 


= 


for remuneration can be’ brought. 


_ lam inclined to think the rule in section 89 is inten ied to remedy 
the mischief which may result from the Advocates not being in the 
‘same position as Barristers in England with regard to right to sue for 

fees. The restriction not existing here, the Legislature may have — 


thought this kind of control of the Court required, and have there- 


fore interposed a Judge or Taxing Officer. between the Advocate and 


-: the client before suit can be brought. I now refer all the three points 


as above-stated-for the opinion of the learned ‘Recorder in the Speciat . 
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Court, as there is one ruling of a Judicial Commissioner in favour of 
Mr. Gillbanks and the decision affects all the Courts in Burma. - 





. The Judgment of the Court was delivered by— 


ALLEN, J.—We have heard at length the learned Counsel on the 
three points referred to this Court by the Judicial Commissioner. On 
the first point Mr. Gillbanks has contended that section 89 of the 
Burma Courts Act, XVII of 1875, only applies to taxation of Advocates” 
fees between-party and party, and fot to such taxation between 
Advocate and client, and that the words “no such fees shall be recover- 
“able unless they havé been allowed on taxation by the said (7.e., pre- 
“ siding) Judge or such officer as he appoints in this behalf” apply 
only to recovery from the opposite party by way of decree in the suit.. 
Mr. Gillbanks relies on the case of Land Mortgage Bank of India vy. 
Elmes, 25 Cal. W. R., 332. Buta distinction was drawn in that case- 

_ by the learned Judges between fees for professional services and extra. 
legal services, and we do not think their Lordships-intended to say that. 
the fees for services rendered about the litigious business were not: 
liable to taxation, or that a suit could be brought to recover them 
without first submitting such charges to be taxed, On the other 
hand, the case of Macleodv. Ma Ma Yit, 1, Porter’s Burma Law 
Reports 37,’is a distinct aathority-on section 18 of Act XXI of 1863 to. 
the effect that the suit for professional fees could not be brought by 
an Advocate of the Recorder's Court until he had got his fees taxed 
by the Recorder and had been met bv a refusal to pay. That 

. section is so similar to section 89 of the present Act as to allow us: 
to také the case as an authority. Their Lordships conclude as 
follows :— See os 

“ This suit has been brought before the fees payable to the Advocate have been 

taxed by the Recorder, and nothing, at the time when this suit was commenced,. 
had been allowed by the Recorder upon-taxation; therefore, at the time when this- 
suit was commenced, the plaintiff was not. entitled to recover by law any fees. 
Consequently it was not competent to the Court in this suit to award to the plain-- 
tiff a quantum meruit for his services. All that the Advocate could do is to make 
out his bill and get his fees taxed Ly the Recorder, and if the defendant refuse to 
pay the fees allowed upon such taxation, he can be sued for them.” 
_ We may add that we see nothing in the words of section 89 in- 
dicating that the Legislature intended to limit its operations to fees. 
between party and party, and that for this purpose distinct words. 
were: deemed necessary-in section 27 of the Legal Practitioners’ Act, 
XVIII of 1879. 


On the second point referred we are unable to apprehend the argu- 
ment that because. the Judicial Commissioner has not made regulative - 
rules about taxation of fees between Advocate and client under 
section go, the presiding Judge of a Court is not to use the discre- 

_tion, when justice requires it, which is expressly conferred on hiin by 
section 89, and as we have already given our reasons for-holding . 
between Advocate and client as well as between party and party. 

On the third point we are of opinion that the words. of section 8g,. . 

' “business done in any Court,’’ are intendéd to include professional _ 


“Civil Appeal. 
No. 75; 
1883. 
November 
' 26, 


en 
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-setvices rendered about the ‘suit or litigation, and are not confined to 


such services performed within the walls of the Court. By profes- 
-sional services we include such as Advocates and: Solicitors render in 


-regard to litigious work, whether appearing, pleading, or acting. 


But following their Lordships in Land Mortgage Bank of India v. 
Elmes, we would exclude from the meaning. of the words “ business 
done in any Court” such services as are “beyond the business of a 
‘legal practitioner, comprising the negotiation of contracts of sale 
“and lease, interviews with the revenue officers of Government, em- 
“ployment and payment of engineers and ‘surveyors, and so forth.’ 
We do not think it necessary, on determining this reference, to enter 
with greater particularity into the difference between legal employ- 


. ment in connection with the cause or business before the Court and 


extra-legal employment about other matters. 








Before F. Fardine, Esq. 
NGA LON (Appeutant) 0. MA MYAING (Responpext). 
Mr. Bidoulac for appellant. | Mr. Owen for ressondent, 
Buddhist Law—Marviagz—Divorce—Partition of property on ‘divorce. 
Though it often happens that partition of goods evidences a divorce and a deli~ 
berate intention to terminate the status of marriage, it is not essential to the vali- 
dity of the divorce which may be proved by other evidence of intention showing 
that a termination of the marriage and not a mere temporary separation was 
-deliberately intended. ' 
NcA LON was the husband of one Ma Kaing who committed sui- 
cide. by hanging herself : Ma Myaing is her sister. - There were no 
children of the marriage between Nga Lén and Ma Kaing. Ma 
Myaing sued for property belonging to her sistér, alleging in the 


‘plaint that the married pair divorced by mutual consent and divided 
“their joint property by mutual consent, and that Ma Kaing took 
‘possession of her share; but ‘being distressed in mind committed 
.suicide five days after the divorce, Ma Myaing sued for Ma Kaing’s 
--ghare ‘as her heir, averring that Maung L6n had seized it wrongfully, * 


Nga L6n answered admitting the divorce, but averring that the 


' property bad not been divided, and that he and Ma Kaing became 
‘-husband and wife again three days afterwards by re-union, and that he 


is therefore heir on the principle that a husband and wife inherit 


- {rom each other. : 


The two Courts below have. differed in opinion as to whether 
there was a re-union; but I am quite of Colonel Strover’s épiefon 
that no re-union is proved, Nga Lén’s conduct about the kerchief 
and Ma Kaing’s suicide being facts which the native Judge's thegty 


-does-not-explain..... 


There is no dispute, abcut the intention of the parties to put 
an end to the marriage status. It is evidenced’ by the following . 
‘document written in pencil by the kyedangy7, the village headman, 
and‘signed by the husband and wife :-— i 
“On the soth waxing of Tagu 1244, Ko Lén, the husband, 


‘ i and Ma Kaine: = 
wife, came and said that they wanted to be divorced and they ; aing; the 


were (told to divorce}. 
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‘by. mutual censent, and, according to the saying of the kyedangy?; they were 
divorced and each bears half of the expenses.” 


The Ayedangyt gave the following evidence, which I take asa 
‘true account of the facts :— 


“T know the plaintiff and defendant.: The plaintiff had an elder sister called 
Ma Kaing. Ma Kaing is dead. She died in the month of Tagu Jast . Ma Kaing 
cand the defeidant, Maung Lén, were husband and wife. Before Ma Kaing’s 
‘death, on the :oth lazan of Tagu, she and her husband, the defendant, Maung 
Lén, were divorced. The document shown me by the Court was written by me. 
The said document is the deed of divorce between Ma Kaing and Maung Lén, 
After writing out the deed of divorce, Maung [.6n and Ma Kainz had a conver- 
sation to the following effect: Maung L6nsaid he would take the cow and calf 
and one cart: and Ma Kaing said she would take the cow and calf, one house, 
‘and some paddy. Maung J.6n said that the party taking most should pay the 
‘debts. Maung [.6n also told Ma Kainz to take the household property. I do 
not know what property they were. About five days after the divorce Maung 
1.6n came and reported to me that Ma Kaing had forcibly taken away his ker- 
chief and asked me to ca!l and ask Ma Kaing. I accordingly called Ma Kaing 
-and ask her, whereupon Ma Kaing said she had taken, Maung L6n’s kerchief 

‘and that he might do anything he could and that she would bear it. Ma Kaing 
‘took Maung Lén’s gaungbaung and kerchief twice. [{ told Ma Kaing to return 
‘the kerchief she took the last time. Afterwards Ma Kaing in my presence said : 
“Maung Lon, are you really going to abandon me?’ And Maung Lén said, 
‘Even if you do not, | have abandoned you,’ At that time Ma Kaing cried in 
“my house. After crying Ma Katng said,‘Ko Lén, do take me back again. I 

. ‘have only two eyes and two ears, and I cannot live in a heuse.’ Ko Lén then 
-said, ‘ You can go to ycur parents’ houre.’? Ma Kaing again said, ‘You can sell 
“the property 1 have with me and pay off the debts, but take me back again ;? 
-and Ko Lén said, ‘1 will not sell your property and pay off the debts, but I will 
‘earn mney and pay it off.’ . Maung. Lén did not say whether or n-t he would 
take her back. When Ma Kaing said, ‘Ko Lén has real!y abandoned me,’ Ko 
Lén replied, ‘ven if you do not, | have abandoned you.” Ma Kaing then said, 
*Ko Lén, if you have really abandoned me, come to the house for a while and let 
‘me speak one word to yous’ and Ko Lén replied, ‘1 will not come at once.’ 
I told Ko Lén to go where Ma Kaing had asked him to go, and Ko Lén said, *I 
‘will not go now” After saying this Ma Kaing returned to her house quickly. 
‘Maung Ln also left my house afterwards. It was at neon when Ma Kaing and 
Maung Lén snoke as above stated in my house. At 3 0’clock in the afternoon of 
the same day Maung [én said that Ma Kaing had committed suicide by hanging 
herself, and askel me to come and look. When IL went and lot ked I saw M. 
Kaing dead and suspended by a rope. Maung Lén was with me when I went and 
looked at Ma Kaing’s corpse. ‘Ihe property left onthe death of Ma Kaing was 
-about 25 baskets of paddy, three go'd rings, five pinchbeck rings, two buffaloes, 
-and one house. I do not know how. much the gold and pinchbeck rings weigh. 
The two buffaloes were worth about Rs. 60, the house was w rth about Rs. 1g. 
and the 25 baskets of paddy were worth abcut Rs. 12-8-0. As the kyedangyi I 
kept this property in my charge fur a day, and afterwards Ma Kaing’s mother 
ard Maung Lén came and asked for the said property and I made them over 
to Maung Lan, I think the three gold rings weigh abvut one tical. 


By the defendant.—When | mace over the said property to Maung. Lén after 
Ma Kaing’s death the plaintiff, Ma Myaing, never came and said anything. Ma 
‘Kaing’s mcther did not say she had a right to the said property. Ma Kaing and 
Maang Lén became husband and wife about 25 years ago. Uhey lived in Sin- 
londaing village where I live. think Ma Kaing’s preperty was the “‘hnapasin ” 
‘property acquired by her and Maung Lén. Besides the last divorce that took 
“place b fore me, Ma Kaing and Maung Lé6n were divorced four or five times befc-e. 
They divorced for a sh.rt time and then re-united.again. Ma Kaing’s corpse was 

“buried at 7 p.m. on the day of her death and Maung Lén was present. I do not 
_ know whether the plaintiff, Ma Myaing, was present or not. Ma Kaing and Maung 
3£,.6n had no'children.” 
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Mr. Bidoulac argues for Nga L6n that, whatever may have been 
the intention of ‘the parties in consenting to a divorce and in 
specifying the shares of the property to be assigned to each, the trans- 
action does not amount at Buddhist law to a termination of the 
marriage, and ought not to be'recognized by this Court as a divorce 
kecause actual and corporeal division was not made. | He. cites section 
17 of the Wagaru and section ue of the Wunnuna Dhammathats 
(Notes on Buddhist Law, HfandIV). 7 ee ee 

Mr. Owen has argued in reply that this Court ought to carry out: 
the clear intention of the parties; and that the transaction is valid as. 
a divorce at Buddhist law. 

These arguments make it necessary for this Court to state what 
the general doctrine of the Buddhist law is about marriage and its 
termination. I will begin with direct authorities. 

' Major Sparks gives the following general statements :— 

“Marriage by the Burmese law is purely a civil contract, terminable at any time 
by mutual consent, or, under certain circumstances, against the will of one of the 
parties. A ‘divorce may either be pronounced by a Court when one party does. 


not consent, or it may be completed by a written agreement executed by both 
parties in the presence of respectable witnesses speciaily called together for the 


purpose.” , 
‘Major Sparks intended his Code to be more than a statement of 


existing law: he intended to make law and to enact Buddhist Jaw, not 
altogether as it is, but as he thought it ought to be; and I doubt 
whether at the time he had any Buddhist -text before hini conferring- 
jurisdiction on the Courts; and as the learned Recorder, Mr. Allen, : 
bas doubts as to the present jurisdiction of his Court in such cases. 
and has referred the point to the High Court of Bengal, | guard 
myself from saying that the procedure by decree of Court rests on a 
legal basis. 

~As to the contract being purely a civil contract, I think it 
necessary to quote as applicable to Buddhist law and the present 
question the words of the Judge Ordinary in Hyde v. Hyde (1 P. and 
D. 130) applied with approval to Hindu marriages by Westropp, C. J., 
in, Sidlingapa v. Sidava (21. L. R. Bom., 624): “ Marriage has been 
“‘ well said to be something more than a contract, either religious or: 
‘civil, to be an institution. !t creates mutual rights and obligations, 
‘€as all contracts do, but beyond that it confers a status.” In Arda- 
seer Cursetjee v. Peroze Boye (6 Moo. I. A. 348), their Lordships of: 
the Privy Council observed that “ whatever the form of the contract... 
“ may be, marriage constitutes, if not-an express, at all events an im- 
* plied contract between the parties that the husband shall maintain, 
“the wife.’ In the. Buddhist texts we- find elaborate provisions 
against abandonment, and careful rules made for the maintenance. of 
sick-and—diseased—husbands—and-.wives.and_for-the—maintenance-of: 
‘children if the parties divorce. Much of the law of inheritance is ex- 
plained by moral duties: this basis appears to. have taken the place: 
occupied by shraddh in the Hindu law. It is continually found ia 
the texts on marriage: and besides this we find that a marriage. 
creates a partnership in property, income, and liabilities; and “the. 
. divison of asscts and liabilities is discussed’ as one of the matters. - 


ad 
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requiring settlement at a divorce as- well as the distribution of the 
children. Looking at these questions I am of opinion that Mr. 
Bidoulac had a right to ask this Court to examine the circumstances 
of the divorce in order to see whether it was a transaction which, 
under the general spirit of Buddhist law and regard for public policy, 
a Court could treat as valid. ; 


It will be noticed, however, that Major Sparks does not suggest 
that an actual division of goods is essential to validity. 
_ In the unargued case of Mz Hnin Ngon v. Nga Aung (1) Quinton, 
J.C., held that neither decree nor written agreement was essential : 
thus differing from Major Sparks. Perhaps it may be argued from 
the case of M7 Dwe Naw v. Maung Tu (2) that Sandford, J.C. was 
of the same opinion.- 


In Civil Regular No. 10 of 1881 Ma Pwa vy. Maung Mun Taw 
the learned Recorder, Mr. Wilkinson, gave the following opinion :— 

“ Though either party may divorce the other from mere caprice, even though 
there is no fault on each other’s part, divorces are seldom made except at the 
instance of the lugyis before whom the parties consent toe go, who then pronounce 
the divorce: or the parties suein the Civil Court for a divorce, and until it is 
formally pronounced the marriage subsists.” 

I understand from these words that the learned Fecorder meant 
that the parties as a rule either consent mutually to abide by the 
award of arbitrators: and that if after such mutual consent to abide 
by the award the arbitrators award a divorce, it would be binding and 
valid : but that in other circumstances the marriage is seldom termi- 
nated without a decree of Court. 

Excepting Major Sparks, who appears to have intended. legis- 
lation in the passage quoted above rather than to state the existing 
law, since he gives none of the usual authorities in the margin for 
those particular propositions, the weight of the above authorities is 
to the effect that actual division of property, or indeed any other act 
or ceremony, is not an essential condition of a divorce where both 
parties agree to divorce and the transaction is otherwise valid. 


Then we have the distinct authority of the Manu Kyé, Book 
12, section 3 (page 342 of Richardson ; but see Notes on Buddhist 
Law, II, page 25), to the effect that neither party shall be precluded 
from marrying somebody else merely because the separation of goods 
has not been effected. 


I come now to the oldest Dhammathat, the Wagaru, on which 
Mr. Bidoulac relies. Section 10 begins: “ O great king, if there is a 
“desire to separate and both parties have agreed to it, each of them 
“should take and bear an equal portion of the /etfetpwa property 
“and debts respectively”’ Then follow the arrangements about 
_ the children. The division of goods in some cases bears proportion 

to the amount of assets each brought in. Then come the rules taken 
from the Hindu law protecting absent husbands. It is obvious that 
the partnership in goods and liabilities cannot exist. if a wife can 


~ .-G) Selected Judgments, p. 73." -.- ne ~(2) Selected. Judgments; p. 14... 
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terminate the marriage in her husband’s short absence. All these 
things show that the marriage is more than a mere contract about 
cohabitation. Then come the two following rules :-~ a ; 

Section 16.—If a husbani and wife, through anger, live in separate quarters 0 
the same place, the matrimonial tie is cut between them after the expiration of the 
third year. ; es 3 

Section r7.—If husband and wife have separated and no division of property 
has taken place, neither shall be free to live with another (man or woman). But. if 
the property has been divided they may do.so. Thus Manu has decided. 

The other authority cited by Mr. Bidoulac is the Wunnana, 
section 171 :— : 

“If a husband or wife in a state of anger says to the other, ‘1 do not love you,’ . 
such words shall not be’ sufficient to constitute a divorce, It is constituted only . 
when they divorce and leave each other after a division of the good and bad pro= 
perty in possession and not in possession to which they are entitled. * 

After such a separation if the man, or the woman, regarding the other as his ~ 
former wife or her former husband, has sexual intercourse without the other’s ‘cons . 
sent, he or she shall forfeit all his or her property, and he or she, himself or herself, 
shall be possessed by the other... If the woman uses obscene language against‘ him, 
regarding him as her former husband, an indemnity shall be given to the man 
according to the offence committed. , 

“Tf there is mutual consent, there is no offence.” 

There appears to me to be some conflict between the Manu Kyé 
and the Wunnana. But I reconcile the texts by assuming that the 
writers intended that mere angry words and the hasty separation or 
abandonment which often (as my experience of cases in this Court 
informs me) follow a quarrel on slight occasion are not to be treated as 
tantamount to a divorce from the matrimonial bond ; neither may 2 
seducer take advantage of that state of tempers as to make the 
quarrel irreconcilable. These hasty abandonments for frivolous or 
immoral reasons are in most of the Dhammathats forbidden, and 
bring down criminal penalties as in the Manu Kyé, pages 142, 170, 
and 173, the AMfanu Thara Shwe Myin, section 142,and the very 
recent Mohavicchedant, Notes on Buddhist Law, VIII, section 13 :— 

’ ©T£ the man wishes to be divorced, let him leave behind all animate and inani- 
mate property ; if the woman wishes to be divorced, let her hair be shaved and 
there is a right to sell the woman,” ; ‘ 

The Manu: Kyé, Book VI, section 30, punishes husbands and wives who abandon» 
each other in the same way as children who abandon their parents, aol 

“If in the case of a husband and wife, one shall leave the other in the same. way, 
the offending party shail be liable in the same punishment of 600 stripes,” ; 

Now I have.in former judgments objected to the theory that 
the meaning of any-one text can be ascertained by mere verbal criti- 
cism of that text: the spirit of the rules defining the relations and 
-duties-of the. Buddhist-family.must-always be considered, otherwise . 
the Courts will be the authors of innovations which may be as contrary 
to equity and public policy. as’ to the usages of the people. ‘I think 
the texts I have quoted show that the Buddhist law discourages by for- 
feiture and stripes the hasty abandonment it forbids: these penalties 
show the existence of civil obligation as well as moral duty. The judg- 
ment of the Full Bench at page. 89. of 10 Calcutta Weekly Reporter 
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treats such penalties as signs of the existence of a rule of law, not mere 


- moral or religious obligation, though everywhere we find rules of 


law based on moral rights as in the Dhammavilasa on inheritance 
and in many parts of the Manu Kye. The Buddhist texts cited 
by Mr. Bidoulac appear to me intended to do very much what the 
Indian Contract Act does in defining free consent. The delay inter- 
posed, the time given for passion to cool, prevent coercion, undue 
influence, fraud, misrepresentation, and mistake. A man cannot avail 
himself of the angry recriminations of a quarrel so as to cast. away all 
of a sudden such duties as law, religion, and the welfare of society 
impose in regard to wife, children, and creditors. A Court. of Equity 
interferes to prevent cunning advantages being taken of anger or 
surprise : in nearly all statutes about divorce provision is made for 
the tempers of the parties to cool. In determining on the mutual 
consent which gives validity to a divorce like the present, the Court 


has on these grounds a right to consider whether the consent was 


Teally free and deliberate. 

It very often happens that the actual separation of goods is 
evidence of the previous divorce and shows deliberate intention to 
terminate the status of husband and wife, the marriage being more 
than a contract, conferring status and creating a partnership in goods. 
But as also a deliberate agreement to divorce may evidence the 
intention—and in the present case there is evidence provided by the 
parties in their written document of divorce, and besides this there is 
evidence of a deliberate selection of particular goods by each as his 
and her share—I am of opinion, under these circumstances, that actual 
corporeal partition was no more essential than under the Hindu law 
of partition of an undivided family. There is nothing to show that the 
‘separation contracted was fraudulent or contrary to the general 
law or otherwise unreasonable (Hamidoola v. Faizunissa, 8 1.L.R. 
Cal., 327). It is clear that the wife did not at all wish for a divorce, 
but nevertheless gave a reluctant consent. The case is not at all 
dike those which the Dhammathats forbid, where one or other leaves | 
a faithful partner in order to join a paramour or seduce. It is of 
‘course possible that the wife may not have been fully aware of her 
tights, but may have fancied that her husband could, without any 
reason, terminate the marriage by his own act. The notions of the 
people on these matters are all confused, as one native Judge allows 
divorce without cause where another refuses it. The present is a 
mournful instance of the evil effects of an attempt to apply a law 
which has'not yet been ascertained or settled. But even supposing 
that undue influence was brought to bear on the woman, the husband 
is estopped now from claiming as a husband undivorced, seeing that 


-he did not put that plea fcrward in his defence, but has all along 


admitted the divorce. I am therefore of opinion that the transaction 
may be treated as a valid divorce. On this ruling the defendant was 
not the husband of plaintiff when she died: he cannot take advan- 
tage of the maxim that the husband inherits from the wife :the sister 
of the woman is entitled to have her property, and I confirm the 
Deputy Commissioner’s decree with costs on appellant. 
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Before F. fardine, Esq, 
Civil Appeal: “MAUNG PO LAT (Aprretranr) v. MI PO LE (Restonpewn). 


tee Pere “Mr. Owen for appell ant, { Mr, Bidoulac for respondent. 
November — Buddhist Law —Suecession—Divorce—Partition on divorce, _ 
26... - An only daughter has not, after her father’s death and before partition ‘with her 


armtraentr etd 


mother, an interest in the estate capable of alienation. 

“A woman-who has obtained a divorce -by a decree of, the Court: ‘cannot be i 
made to relinquish all her property. The forfeiture of property appears to be a 
punishment for improper desertion and cannot, therefore, follow a divorce decreed * 
by the Court. ; 

Tue plaintiff and defendarit were once man and site,’ having 
married as young people and apparently without having been married 
-before, The wife afterwards sued her husband in Court and obtained. 
from the native Judge a decree of divorce, the Judge finding as a 
“fact that the husband had committed no fault: The husband aftér * 
this brought a suit for certain land, some of ‘which belonged. to his 

_ wife’s father, but had been assigned to her, as he says, when, after her 
father’s death, ‘her mother married again. The rest, he says, she 
inherited from her father’s brother. It is clear that defendant was a. 
little girl when her uncle died, and there is no statement in the» ° 

_ plaint that her mother’s second marriage occurred after the marriage 
of the plaintiff and defendant. Plaintiff based his claim on the Manu 
Ayé Dhammathat, Book 12, section 3. 


Defendant . alleged ‘that she obtained the divorce because she 
was ill-treated, and that the land sued for had never come into her 
possession, but remained undivided with her mother, and iia plaintiff 
was not entitled to claim. 


The Extra Assistant Commissioner of Padaung, Maung The, found 
that the land“had never been divided, but he -held “Phat delenda 
ant was entitled, during her mother’s lifetime, to a quarter share: and 
he awarded three-fourths of this quarter share to plaintiff on the 
ground that he was entitled to something as a husband who had beén 

' divorced without fault. There being no property jointly acquired,. 
the husband was, he considered, entitled to three-fourths of the 
ancestral property, and for this ruling the Judge cites the Manu. Kyeé, 
‘Book 12, section 3. 

On appeal ‘Major Alexander, Deputy Commissioner ‘of Prome, 
reversed: the decree and dismissed the suit, because the defendant’s Ss. 
‘mother had not. been: made a party and because defendant herself 
could not -be treated as-an owner of the undivided. ancestral estate. 

' The plaintiffhas appealed here on the grounds that these. two 

points: have been wrongly. dealt with. Mr. “Owen urges{that defend- 

‘ant’s interest in the. undivided property was a vested estate and not. 

‘a mere claim. ~~ aoe 

There appear to me to be two very importaat questong for deci- . 
‘sion in the present case, namely :— 

(1). Whether before’ partition ‘defendant. has. any right to tlie” 
“" “property of her father mt her es brother” during 
the lifetime of her mother?.: 3 s45cl-.. 06. 
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(2) Whether ‘the plaintiff, as defendant’s former husband. 
divorced by decree of Court, which Court at the same 
time decided that he was without fault, is entitled to all 
or any. of defendant’s interest in the above property? . 

The matter. of the first issue is discussed in my judgment in Az 
Saung’s case (1). Iwas of opinion, on examining such authorities 
as were then available, that none of the children, excepting perhaps: 
.an eldest son or eldest daughter, could claim a partition until both’. 
‘parents were dead. I am well inclined to adhere to that opinion now: 
‘that. other authorities never before translated are available in the 
series of Notes on Buddhist Law. Butthe native Judge in the case 
now before me has treated the daughter’s right as that defined in 
the Manu Kye, Book to, section 4, namely, that of an eldest daughter, 
the defendant being, it seems, an only child. Although Major Sparks 
gives no recognition of the pre-eminence of’an eldest child. in his’ 
Code, it isso plainly stated in the Dhammathats from the time of 
‘the Wagaru down to the Mohavicchedani as:to be entitled, in my 
opinion, to recognition as law. ‘This was also the opinion of the two 
assessors, Maung Kyaw Dun and Maung Shwe Waing (2), at least as © 
regards the eldest son. His rights in this réspect are so similar to 
those given in the books of Hindu law.as to make it easy to infer a 
‘common origin. Some of the Buddhist authorities are collected in: 
Mi Saung's case: but more fully discussed in. my commentary to 
sections 10 and 11 of the Wunnana on inheritance. The Buddhist . 
religion tends to equality of the sexes, and, as in other parts of Bud-: 
hist law, we find the eldest daughter elevated to almost the. same: 
pre-eminence as the eldest son. In the Dhammavilasa the: writer. 
_ usually finds reasons for the Buddhist rules. In section 5 the 

reasons seem partly derived from the Hindus and partly based on 
equity. 

“The reason why the first eldest son and the first eldest daughter should get a. 
‘share is because they were born through the prayers of their father and mother. 
offered at the commencement of their married life, and because the parents plan- 
ned and worked together with that son and daughter and thereby obtained gold, 
Silver, property, buffaloes, and cows, and so forth.” 

_ The joint family isin thisas in many other matters of relationship and 
heirship treated as 4 partnership in goods. In the Dhammavilasaas 
in the Mohavicchedant, section 6, distinctions are made under another. 
well-known principle between those children who remain inthe family 
‘and those who have set up separate houses: and. probably taken away. 
a portion of the family goods and entered into: new partnerships, with’ 
-consorts taken from other families. I think. it: is very possible that- 
the provisions in favour of setting apart shares for daughters may be. 
‘connected with the necessity of finding them marriage-portions (see. 
sections 24 and 29 of the Wunnana on inheritance). The . Burman 
joint family has not yet been destroyed by the operation of Courts, and. 
. it appears to be regulated by customs of a very ancient type still. 
Some of the customs of ‘the Sclavonians described by Sir Sumner 
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Maine in his Early Law and Custom (page 253) exist here. ‘The 
- daughters seem, according to usage, to be married and portioned at: 
the family expense, to have a separate property or peculium reserved 
-to them as well as: other property conferred as marriage-gifts. An- 
other passage by the same learned jurist (page 259) appears to me so: © 
applicable to the usages of the Burmans, evidently connected with those 
stated in the Hindu books, that I do not scruple to quote it.’ Though 
relating to the Sclavonians it is the best. explanation I have yet seen. 
of what, after much study and inquiry, I. believed to be the ruling . 
ideas of the Burman’ family system. The usages described are. sub- 
ject. to decay as soon as systematic codes are applied by civilized. 
Courts. As yet that dissolving process has hardly reached the Bur- 
mese family, although the decision of thé native Judge in the present. 
case, which treats the right of the daughter in the undivided property ° 
as subject to seizure by outsiders, is an instance of the process de- 
scribed by Sir Sumner Maine:— ee 
“ Where, as in Turkey, the local usage is left to its unchecked operation, one 
‘of the systems of succession commonly followed has a great deal of interest for us. 
Each son of the family, as he grows up and marries, leaves his father’s household, 
taking with him the ‘share of: its possessions which under developed ‘law would 
have devolved upon him at his father’s death, and he goes elsewhere, often into a 
far country, toseek anew fortune. Perhaps there are few things which at first 
sight seem to have 2 mote distant connection with one another than the customs of 
primogeniture and Borough English andthe Scriptural parable of the prodigal 
son. Yet precisely the same group of usages lies at the root of the institution and 
gives its point to the story. The division of the family property does not wait for 
the-father’s death. ‘fhe son who wishes to leave the family home takes his share 
‘with hiny and goes abroad to add to it or waste it, The son who remains at home 
continues under. patria potestas, serving his father and never ‘transgressing his 
commandments, but entitled at his death to the entire remnant of his property. 
«Son, thou art ever with me, and all that I haveis thine,’ says the father in the 
arable; and this is precisely the foundation of the rule of ancient law. Which 
indeed shall be the home-staying son is a point on which there has been much di- 
versity.of usage. In the scriptural example it is the eldestson, Primogeniture, 
as we know it in our law, had rather a political than a civil origin, and comes from 
the authority of the feudal lord and probably from that of the tribal chiefs; but 
here and there on the Continent there are traces of it as a civil institution, and in 
such cases the succession of the eldest son does not exclude provision for the. 
younger sons by what are called appanages. The evidence of‘ancient law and 
usage would, however, seem to show that it was usually the youngest son who re- 
_mained at home with his father to serve him through hfe and succeed . to his re 
‘maining property at his death; and thus the Sclavonian usage accurately reflects. 
‘the earliest stage of the English custom of Borough English.” * 
» While Tam of opinion on the authority of many texts, my-gene- 
ral impression of the equality sought by Buddhist law and what I be- 
-. lieve to be the notion of the people, that an eldest daughter has cér- 
tain rights to share in the joint: property of the family, eg, when 
she has actively contributed ‘to its acquisition and possibly when she 
_gets married, I believe that these rights-of eldest children are sel-_ 
‘dom exacted, and:1-am doubtful of the circumstances in which a Court. 
would enforce them at the instance of an eldest child against. the sur- 
viving. parent.. I think there may be some circumstances; but as.a. 
general rule the Buddhist law and the popula: feeling have been con- — 
tent to deave such things as matters more of moral than civil obli- 
gation, and for the determination of family councils and friends rather 
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than for the decision of Civil Courts. This is the best explanation I 
can give of the important fact that after many years of British rule 
the percentage of such cases that come into Court is exceedingly 
small, so small indeed that most of the native Judges are as much 
perplexed as 1am in dealing with them; and when they do, it is evi- 
’ dent that their decisions are usually mere constructions of texts de- 
rived from the Hindu law found in the Dhammathats of last century 
and hardly ever based on existing custom. Usually when a rule has’ 
been stated to me as a custom and I have asked how do you know: 
that it ig a custom of the people, the answer has ,been,—because it 
is stated as a law in a book dated A.D. 1758 or 1770. 


Under the first issue it is necessary, in deciding the present. 
case, to allude to the doctrine in Nga Shwe Yo’s case (1) that a widow 
may not, without the children’s consent, unless for sufficient cause, 
alienate the joint property. Since then the Buddhist law has re- 
ceived great attention, and new authorities are available. I would 
_ hesitate to apply that doctrine except very cautiously and to parti- 

cular circumstances. It bears in favour of Mr. Owen’s argument that 
the daughter's right to a share in the undivided estate is an interest 
already vested and therefore capable of sale and alienation. “a 
Similar doctrines have been applied by the Courts in India with 
‘the effect, as Sir Sumner Maine points out, of breaking up the 
family system. “The tendency of modern Courts administering 
“modern law is to look upon the house communities as bodies of 
“voluntary partners, and to draw from it the inference that they may 
“dissolve at the will either of any one associate or, at all events, of a 
‘“ majority.’ This tendency is visible in the decision-of the native 
Judge in the present case, as also in the divorce case. The Re- 
_ corder’s Court has‘allowed the partnership of marriage to be dissolved 
without any reason and against the will of one of the parties, A 
native Judge in the Thongwa district went so far as to dissolve a mar- 
riage without service of notice on the defendant-husband. Procedure’ 
tends to assume a new importance in the neglect of the general 
foundations of the Burman law. | 


So far as I am aware, the Court over which I preside has never yet 
applied to Buddhist families the decisions passed by the Indian High 
Courts on Hindu law to-the effect that one member of the family part- 
nership may sell his share to an outsider. Nor has this Court dealt 
in any such manner with the marriage institution. Such decisions as 
I have seen rather uphold the joint-family than disintegrate it. 

. I think the Buddhist family law itself gives no support to the con- 
tention of Mr. Owen. . I know of no text to support it. ‘ ; 

Would it then be right for this Court, in the absence of precedent 
or text, to import the doctrine as a matter of justice and equity? ‘ 

~ So far as I have observed the effect of the disintegrating decisions 
unsettling the bond of marriage, the result would be evil. Between 
husband and wife it leads to quarrel, separation, adultery, jealousy, 








(1) Selected Judgments, p. 168. 
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retaliation: and sometimes murder. Why then should! apply it be- 
tween parents and children ? a ene? ae 

- What Mr. Nelson in his view of Hindu law (page 38) says of similar. . 
‘doctrines enforced as Hindu law seems to me applicable to the Bur- 
‘mans: “To an inquirer moderately well acquainted with the simple, 
‘« repressive habits of thought of the natives of this province, and who 
“knows with. what tenderness and reverence the younger members. 
“ of a family usually regard the elder, this doctrine must:surely appear 
“to be nothing short of monstrous.” I would not use such strong 
terms of disapproval, but my study of the Buddhist law inclines me 
to suppose that the partition is usually preceded by the consent: of. 
parent or parents, and that sometimes they, as they grow old, silently 
“. allow.a son, usually the eldest, to assume the family headship. It 
is.only by the doctrines of mutual consent and reasonable behaviour 
- that I.can understand these laws. I know the contrary view has been 
..taken of the marriage relation by the learned.Recorder, Mr. Wilkin- 
. $on,.and some native Judgés. But the whole spirit of the Diam- 
mathat.seems to me to be based on reasonableness and on respect 
-fovr'moral duties, It is the constraint of the moral law rather than 
the process of a Court which. appears to. settle most questions dis- 
cussed jn these books. PEE sO 


I.confine my remarks more particularly to the case of parents and. 
children and husband and wife, but I may here quote, as showing the 
“ tomentous nature of. the question, some more remarks of Mr. Nelson 

(page’48):-— . oer 

. Conscientiously. adhered to, it leads the Courts to commit the grossest injustice 
in many instances ; and iri the course of time, unless happily exploded, undoubtedly 
will be the ruin of thousands of respectable families, Suppose a thrifty’ Brahman. 
having one son succeeds to the management of a small estate !2ft by his father, and”: 
that son upon reaching the age of 10 is speedily corrupted by evil company and 
induced privately to sell his unascertained share, and the father knows nothing 
about the matter, and after a while bad times come andthe father thinks to raise 
‘money by mortgage, and then the son’s vendee, perhaps a pariah moncy-lender, 

comes forward and declares himself to be co-owner with the father. Surely in such 
case the wretched father might well be excused for cursing the authors of this 
monstrous doctrine! Or, again, suppose a large estate, heavily encumbered by 
‘mortgages and owned jointly by two or three brothers and some sons of other 
brothers; and a new manager of the joint estate resolves by prudent management 
. to clear the incumbrances and bring back the family to a state of prosperity ; but 
one of the younger members secretly sells his unascertained share’ toa usurer;:and 
_ when the fate of the family is trembling in the balance, the usurer comes forward 
and suddently sues for partition. In such ‘case the ruin of the family would be.cer- 
‘tain and complete. And it would be attributable wholly and solely to the egtabe 
lishment of this doctrine”, , eer aes 
No clear authority has been shown me for Mr, Owen's con- 
tention, although Mr, Sen has been good enough to refer me to section - 

29 of the Dhammavilasa.’ 1am of opinion that, without other author- 
~ity and-in-the-present state~ of-our~knowledge of the Buddhist Codes, ~ 

it would. be dangerous to hold that before diyision the shate of a 

daughter can be vested in her so as to be subject to alicuation to an, 

oitaidet, jor Sa ee ee eet ha 
Iam of opin‘on, further, that’ the claim of the plaintiff should be* | 
disallowed on. another ground, and in this matter I must now discuss. . 
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the second issue. Plaintiff claims on the authority of the Manu Kye, 

Book 12, section 3 (page 343 of Richardson, and page 26 of Notes on 

Buddhist Law, II). The native Judgehas awarded the claim; but in 

0 doing he has gone beyond the rulings of the Recorder’s Court set 

forth in Notes on Buddhist Law, II, and beyond the ruling of this Court 

in Maung Kytn’s case (see page 27 ante). In that case Mr. Sandford 
quoted, as if generally applicable, one passage which refers to twice- 
married couples and another which refers to a slave wife. But both 
these learned Judges have confined the forfeiture to the joint property 
of the person who divorces his or her married partner when the latter 
is not in fault, The passage relied upon by the native Judge appears 
to involve a general forfeiture including ancestral property. The 

Wagaru on divorce, section 10, applies only to the /ettetpwa, or. 

‘property acquired since marriage. The Manu Yin is silent. The 

Wunnana does not recognize in any way the right of a wife to divorce 

a faultless husband without His consent, neither does the 4 ohavic- 

chedant, the most recent of these laws, dated A.D. 1832. Section 170 
of the Wunnana, in describing a divorce by mutual consent, allows 

‘each party to take away his separate property (payzn), under which 

class is the land now in suit. It is impossible to see how the divorce 

and division of property and arrangements about children can be made 
unless the parties consent and contract the divorce. I do not think, 
under these circumstances, that it would be safe to assume that the rule 
of the Manu Kyé is the right one or correctly interpreted. According 
to the Buddhist law as I understand it, there can be no divorce between. 
-alawfully married pair, I mean married by the higher forms of mar- 
riage*, unless there has been a mutual consent to divorce or some reason- 
able cause exist. The causes justifying a divorce are found carefully 
specified in such rules as sections 108, 135, 154, 156, and 168 of the 

Wunnana, section 11 of the Manu Yin, and in several ample passages 

of the Manu Kyé.. Different sorts of misconduct are mentioned in 

nearly all these books as not being sufficiently serious to justify ex 
_ Parte divorce (see sections 157 and 158 of the Wuznana, sections 12 

4015 of the Manu Yin, and a great number of passages in the Manu 

&yé). ‘An abandonment without cause is distinctly treated as a crime 
punishable with stripes and forfeiture, and in the case of the wife, with 

the shaving of,the head: for the prohibition see sections 154 and 155 
of the Wunnana, section 142 of the Shwe Myin; for the punishment 
see sections 172,176, 178 of the Wunnana, section 54 of the Wenetk- 
saya Pakathani, and pages 142, 170, and 173 ofthe Manu Kyé. The 
tule finds expression in the Mohavicchedani so late as 1832 (see 
Notes on Buddhist Law, VIII) :— 

Section 13.—If the man wishes to be divorced, let him leave behind all animate 
cand inanimate property : if the woman’ wishes to be divorced, let her hair be shaved 
and there is aright to sell the woman. ‘Thus it should be decided. 

. This is what was to be done to the persons who wilfully ‘broke 
through the many careful rules protecting the marriage institution and 
* The distinctions between the pain? or honourable wife and the continuous con 
~. cubine and. the slave ‘wife. are known-to the Burman.as well as to the Indian law 











{see Rakhi v. Govind, t 1, L.R. Bom., 97). 
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with it the joint family and the creditors and other persons interested. 
* The British Courts may be precluded from applying these punish- 
ments as the Indian Penal Code is the general criminal law and 
punishes adultery. -But-I am of opioion that the Full Bench decision, 
in to Cal. W.R., page 89, is an authority for treating the provision 
in the Dhammathat of fines and stripes as showing what the civil 
law is.* I think the native Judge was wrong in holding that because 
the woman was punishable under the Burman jurisprudence if she, 
without his consent, deserted a faultless husband, therefore. she was: 
entitled to divorce him. Ihave made many inquiries, but have not 
yet seen a plaint for divorce which did not allege some cause which, 
‘the Court could investigate. Ihave asked many native Judges and 
have almost always found that they knew of no divorce without some 
“sort of cause, unless there had been a mutual consent, except those: 
which the British Courts have passed. Those decisions are almost 
always mere constructions of the text of 1758, ignoring present cus- 
tom and all the Dhammathats written or compiled since then. I do 
not understand what reason there can be for resorting to the British 
Courts to get decrees of divorce if the decree can be had without any 
cause: on that violent assumption, for which there is so slender_a 
basis, there can be no need of judicial inquiry at all, WhatI believe 
has happened is a confounding of the functions of arbitrators and 
Courts. Arbitrators can only act after a mutual consent ; the Courts. 
have proceeded to force the defendant into Court without his consent 
and then to pass compulsory decrees. The doctrine applied by some, 
but not by all, is that a divorce may be had for the asking without a 
mutual consent and without any cause, whereas Major Sparks, who 
is perhaps responsible for the Courts assuming this jurisdiction, is 
quite clear that, unless there is a mutual consert, it can only be had. 
under certain circumstances. 1 see no reason to differ with this 
statement of the Buddhist law. I think I would be assuming far too 
great a responsibility if I held on the one single text of A.D. 1758 
that either partner can suddenly and without cause terminate the 
’ matrimonial partnership.. No such doctrine has ever, so far as I can 
_ ascertain, yet been held by this Court; and although it has apparently 
been . held in the Recorder’s Court, there is one expression of Mr. 
Wilkinson’s opinion leading to a different view of the custom and a 
general comment on the existence of other Dhammathats not: then 
in print, The present Recorder, Mr. Allen, has doubted whether his. 
Court has any jurisdiction to pags decrees of. divorce of Buddhists. 
and has referred the point to the High Court of Bengal. Under such 
circumstances, and as 1 have referred to many more authorities, | do 
not feel bound to give such weight to the decisions of the Recorder’s 
_ Court as they would be entitled to if passed on consideration of all-the _ 
ate a ns es 
“In the present case I think a divorce by decree of Court differs. 
from the wilful abandonment which was criminally. punishable, and 
that I ought not to inflict the forfeiture. of the whole of the woman’s 


TT . ; ty 
" * For a discussion of this subject see Notes on Buddhist Law, IV, page 17. . ’ 
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property. Whether the divorce was rightly or wrongly granted does 
not matter: she acted under a decree. 1 have some doubts as to 
whether any criminal punishment of the Dhammathat can be enforced 
since the passing of the Penal Code. I am therefore of opinion 
that plaintiff is not entitled, and I confirm+the decree of the Deputy 
Commissioner with costs. 1 have thought it important to give 


reasons in full and to quote authorities from the earliest till the latest 


times because of the great importance of the questions in issue in 
this case. The Subordinate Courts up till now have passed decisions 
“ Inconsistent with each other; one Judge decreeing divorce where 
another would refuse it, andthe terms on which divorces have been, 
_ granted varying in different Courts. The second issue raises much 

the same question as was determined by Chief Justice Westropp 
in Rakhi v. Govind (1 1. L.R. Bom., 97), where the right at Hindu 
law of a woman to divorce herself from her husband without his 
consent was held not to exist. For the full meaning of the passage 
about.4an or karma in the Manu Kyé Dr. Forchhammer’s. learned 
explanation in ‘Notes on Buddhist Law, IV, may be consulted with 
advantage, 





Before F. Jardine, Esq. 
MA HLA AUNG (Arrztrant) 0, MA E (Resronpenr): 


Mr. Gillbanks for appellant. { | Mr. Bidoulac for respondent. 
‘Buddhist Law-—Succession —Marriage— Kanwin. 


_. Kanwin is property set apart at the time of marriageby the bridegroom or his 
parents for the joint purposes of the married pair. Where property is not set apart 
as’ kanwin but is simpy entrusted by the parents tothe bridegrcom to manage, he 
and the parents shall share it equally. If he died without children his widow shall 
take half and his parents half. 


Tuis isa case about the family law of Burman Buddhists in 
which the facls appear to me very much the opposite of those 
discussed. in Mz Lhit’s appeal (see page 197 supra). The suit 
js for land, paddy, and bullocks; and it aroseon the death of one Nga 
Pyaung, who was the son of the plaintiff Ma E, and the husband of the 
‘defendant Ma Hla Aung, whom he married about six years before he 

- died. He had been married before ; his first wife was dead and defend- 
ant was a virgin bride. As plaintiff says her age is 78 years, she must 
have been about 7o years old when Nga Pyaung married. defendant. 

* There is evidence which in my opinion proves that Jong before- the 

second marriage the land had been entered in the revenue registers in 
the name of Nga Pyaung, and thathe paid the tax, and that he and 
his first and second wives worked the land. After.the second marriage 

Nga Pyaung lived with his wife’s people for about a month; and then 

they entered upon a new house which was built where his old house 
stood and Ma E came and continued to live withthem until he died. 

There is no evidence that Nga Pyaung had any-children. agi 

There is no dispute that the land sued for originally belonged to plain- 

AiR The Exira Assistant’ Comm‘ssioner of Mahathaman, Maung Saw 


Ctuil Appeal 
No.. i 
18 f 
December 
SJ. 


ores 


220 - SELECTED JUDGMENTS AND RULINGS, 


SSS SS a ee 


Nan, was of opinion that the possession by Nga Pyaung and defendant 
was adverse to plaintiff and that the claim to the land was barred by 
the 12 years’ limitation, “He also recorded that it was given by Nga 
Pyaung as kanwin at his second marriage, and that plaintiff not having. 
objected before she brought this suit, must be taken to have acquiesced. 
in Nga Pyaung’s act. Onsimilar grounds he awarded the bullocks and 
paddy. He cited as authority the Manu Kye, Book X, section 28, 


The Deputy Commissioner of Prome, Major Alexander, held an 
appeal that there was no proof of plaintiff having relinquished her 
property, and he dismissed the suit. Gee oe 


Appeal is made on the grounds that the suit is barred and that the 
property devolves on defendant. : 


.._ Lhave read through the evidence several times with great care. 
It is clear that Nga Pyaung and his mother always lived together in. 
the family house; there is no sufficient evidence of any separation of 
interests or partition between them: and therefore I do not think that 
the original Court was justified in finding that Nga Pyaung’s possession 
was a bar by limitation. I agree with the Deputy Commissioner - in. 
finding that it was not averse. The defendant herself put forward no 
such plea. She admitted that the gift at the time of her marriage 
required the consent of plaintiff. She has never alleged that Nga 
Pyaung and his mother ceased to be in joint family, or that the two 
had divided the family property. She claims the property in suit as 
kanwin, devoted to the purposes of the marriage, by plaintiff through 
her daughter ‘and agent, Mi Hmat. 


There is no evidence that plaintiff consented to the devation of this. 
property at the time. Her later acquiescence is not proved. No 
question on either point was put to her whenshe was examined. She 

. was certainly not present at the negotiations about the marriage, and 
Mi Hmat was not called to prove that plaintiff appointed her as agent. 
I am of opinion that the Extra Assistant Commissioner showed a want 
of caution in finding that plaintiff acquiesced. ‘There is hardly any- 
thing-toshow that she knew anything about the alleged gift as kanwin, 
and the Extra Assistant Commissioner ought in justice to have asked 
her before finding against her. He must have known that a son very 
often acts as‘manager for a widowed mother ; and-the fact that the land 
had been entered in Nga Pyaung’s name long before the second marri- 
age ought to-have led him to see that such entry does not affect the 
question whether or no the mother agreed to the gift as Lanwin. 


There is evidence to show that the defendant, a virgin, was induced 

to marry Nga Pyaung, a widower, by an ostensible gift of the land or . 
~somé land in “anwin. Mi Hmat, the sister of Nga Pyaung, arranged 
_the marriage in that way.. Even one of plaintiff's three witnesses says 
this. The Wagaru.on Marriage, section 14 (Notes on Buddhist Law, 
IV), states the sentiment of the people: “A daughter is given away 
only after the presents have been given.’’ The son-in-law gives ‘the 
presents (sections 113 and 121 of the Wunnana on-marriage), or the 
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‘parents give them if the bridegroom is-young (section 30 of Book VI 
‘of the Manu Kyé at page 9 of Notes on Buddhist Law, V, sections 18 
‘arid 46 of the Dhammavilasa) or unemancipated. A person who has 
-been married before has, I believe, more difficulty in contracting a second 
“Marriage than one who has not. I think on the evidence it is proved 
‘that the defendant was prevailed on to marry Nga Pyaung by promise 
that the land in suit should be devotedto the joint purposes of the 
‘marriage. Nga Pyaung and his sister professed to deal with it in this 
‘Manner. ach 
I am not familiar with the word Zamwin, but someaccount of it will 
be found at the end of Notes on Buddhist Law, II]. The Buddhist law 
favours the equality of the sexes, and inimany ways treats marriage as 
‘creating a partnership in goods. Kanwin, 1 believe, includes what 
.the bridegroom himself, as his parents may be dead, absent, or incapa- 
‘ble, devotes at the time ofthe marriage to the joint purposes of the 
married pair ; he endows the bride with aninterest therein. I[t thus 
differs from the Hindu Vyasa’s definition: “What shall be given to a 
‘bride at the time of her nuptials with a declaration of its use, made 
‘by the giver tothe bridegroom, shall be her entire property and shall 
not be shared by her kindred” (Colebrook’s Digest, Volume I, Book I], 
‘Chapter IV, section 2, clause 29), In the present case the gift was 
‘invalid as against plaintiff, because neither Nga Pyaung nor his sister 
‘had power to make it. For this reason 1 am of opinion that the first 
part of section 28 of Book X of the Manu Kyé, and section 22 of the 
Mohavicchedani, under which the surviving husband or wife gets the 
whole of the joint estate, do not apply. 


. So few facts are found by the Courts below as to make it difficult for 
. this Court to know what rule to apply. I have noticed that Nga 
Pyaung had been im possession for 25 years and that the land was © 
entered in his name. He and his wives attended to his mother, a very 
' old woman.. It is not unlikely that she knew something about Mi 
Hmat’s promise, and, as the Extra Assistant Commissioner records, 
she did not apparently assert ownership till after Nga Pyaung’s death. 
The best explanation of all these things that I can give is that plaintiff, 
as she grew old, allowed Nga Pyaung and his wives to manage the 
property, at least the property in suit. (See Mz Saunpg’s case, page 
‘115 supra, and Appendix to Notes on Buddhist Law, II). Itis not 
uncommon for the head of the family to allow an heir or a young wife 
to step into the management before the time when on the death the 
estate can be claimed as owner. In other ways the Buddhist law 
favours a partial distribution before the head’ of the family is dead. 
.The manager, of course, has trouble and responsibility; and the 
Buddhist law shows great anxiety to remunerate. skill and labour: 
the ‘labourer as well as the capitalist has to get a share in division 
of property or profits (see sections 35 and 72 of the Wunnana). 
For the particular circumstances which, in my opinion, existed 
.in the’ present case, the Dhammathats give a special rule, eg, 
Manu Kyé, Book X; section 28: “But if it has been placed in their 
“charge after the marriage; the parents and the son-in-law shall 
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“share it equally between them: this is said when the young couple 
‘have no family.”’. Section 73.0f the Wunnana applies the same rule 
where the son dies. The daughter-in-law then divided the. property 
deposited for management with her husband’s parents, the original 
owners. The same rule is found in section 25 ofthe Mokavicchedant. 
If it were a trading capital, supplied by the parents of the son,. the 
capital would apparently revert to them on the son’s death, while his 
childless widow would be entitled to half of the profits, being his wages 
for skill and labour, the other half of the profits going to the parents, 
the capitalists. The arrangement which appears to have been made 
by Nga Pyaung is one which would probably facilitate a marriage - 
without depriving the man’s parents of all ownership. There is another 
way. by which the parents sometimes in the excitement “of joy and 
happiness’? (page 317 of the Manu Kyé) say: “‘I give my whole ° 
propérty to my son or daughter.” The Likhammathats in this. 
asin other matters of gift follow the Hindu books in applying 
considerations of equity and expressly giving power to resume the pro- 
perty if the children do not fulfil their duty of supporting the parents. 
(see Mra Do Aung’s case) (1). The present caseisonein which the 
aged plaintiff has, by her conduct and acquiescence in the management 
of the property by her son, forestalled in the partial manner recognized 
by Buddhist law the period of his rights to inherit as owner on her death. 
In that instalment of what would have been his inheritance the defend- 
ant, his widow, had rights which entitle her on his death to one-half 
of the property deposited with him formanagement. With the benefit, 
he assumed some of the burden of anxiety, in sofar as he assumed it, 
and relieved her of it, he was entitled to remuneration by getting the 
benefit defined in the text as a halfshare. The Buddhist law supposes, 
and rightly, that all arrangements of this sort willbe reasonably made 
as duty and affection dictate : these considerations rather than those of 
civil law have hitherto controlled the joint family so as to leave the 
Court almost without authority to guide it in such questions as whether 
the right of a son or an aged father to maintenance is enforceable at 
law and whether a prodigal father or mother can be restrained by a 
son from wasting the property. There are passages in the Manu Kyé 
which state the same sort of rule as the Hindu Harta: ‘‘ While the 
“father lives, sons are not. indépendent in respect of the receipt, aliena- 
“tion, and recovery of wealth ; but if he be prodigal, absent in a remote 
‘ country, or afflicted with disease, let the eldest son manage the affairs. 
In the present case I am not called upon to define the limits of 
such rights and duties, I make the above remarks merely to show how 
easily and naturally in the absence of decisions the sons or other near 
heirs step into a management with possession something like a partial 
- ownership before the death of the head of the family. In Burma the 
youngest son often may assume the management, as the elder sons may 
. be away married in separate houses. ae : 
“My impression of the present case is that neither party had 
a proper knowledge of the view which the Buddhist law takes of 


(1) Selected Judgments, p. 22. 
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’ their circumstances. Each wished to have the whole: the Buddhist. 


Jaw more equitably awards each a half. I cannot say that either 
patty acted in bad faith; if they had known the reason of the law, 
or if any one had expounded it, it is probable that this suit would 
not have been brought. I now reverse the Deputy Commissioner’s 
decree, and I decree that the plaintiff is entitled to one moiety of the 
various properties specified in the plaint and so much I award. I 
order each party to pay her own costs in all Courts. 





Before }. Fardine, Esq. 

NGA SAN ON, sy ais cuarpian MI E (AppeLiant) v. MI SHWE 
DAING, By HER GuaRDIAN NGA SHWE WIN (ResponDent). 
Buddhist Law—Succession—Let-tet-pwa—Atet property—Partition 

Wherea man died leaving no widow but a son by his fourth wife and the daughter 
of a daughter by his first wife it was held that in the let-tet-pwa, or joint property 
acquired during the fourth marriage, the daughter of the daughter by the first wife 
took one-eighth and the son seven-eighths, and that in the ate, ur property acquired 
by the deceased prior to his fourth marriage, the grand-daughter touk four-fifths 
cand the son one-fifth. 

THE parties have not appeared by Counsel and I have had the 

usual difficulty in understanding the facts, which have not been 
fully stated by the Courts below. The parties are descendants 
of a common ancestor, Nga Aung Ban, and the suit is for shares in 
the property on his death. Nga San On, the defendant, is Nga Aung 
Ban’s son .by his fourth wife, MiE ; while Mi Shwe Daing is daughter 
of.a daughter of Nga Aung Ban by his first wife. This first wife 
is said to be dead and apparently her daughter, the mother of plain- 
tiff, is dead too, and the other wives either dead or divorced. The 
lower Courts have not enquired whether plaintiff’s father remained 
in Nga Aung Ban’s family so as to keep up a right to inherit; but 
there is some evidence that he worked with his father-in-law, Nga 
Aung Ban, and in the absence of any averment to the contrary, I 
assume that the right has not been lost. The Deputy Commissioner 
-seems to have held that all the landed property in suit belonged to 
Nga Aung Ban at the time he married Mi E; and the Extra Assist- 
ant Commissioner of Thégon, Maung Ku, has found very distinctly 
about each piece of land claimed. | take as good findings every 
one of those findings. of the Extra Assistant Commissioner about 
particular land being payzn or let-tet-pwa. I think the evidence 
supports them. There is no question like that discussed in Maung 
- Shwe Gaung’s case (1) about ancestral property devolving during 
_ coverture: nor is there any allegation about any of the afet property. 
having been atthe time of Mi E’s marriage devoted by Nga. Aung 
Ban as fanwin, 6 | ‘ 
In the Jeé-fet-pwa property the plaintiff as “daughter of daughter 
‘by former. marriage” claimed a share, namely, one-eighth, The 


Extra Assistant Commissioner, relying on some unprinted Dhamma- 


(1) Warde Jones’ R. 17. 
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thats, awarded one-ninth. The Dhammathats differ respecting the 
proportions as. noticed in Mz So's case (see page 177 supra): 
but most of the authorities quoted in that case are in favour of the 
proportion of one-eighth, and this proportion of the /et-tet-pwa I. 
award. : 


‘With regard te the atet property a similar difficulty arises, 
The Deputy Commissioner has awarded two-thirds to plaintiff, who 
claimed three-fourths, the rule in Book to, section 7 ofthe Manu Kyé- 
being quoted as authority. The Extra Assistant Commissioner had 
awarded her four-fifths, The Dhammavilasa, section 49, gives: 
another rule, namely, that if the father’s original property has not 
been spent, the step-mother shall get one share and her step-children _ 
three shares.. Section 35 of the Mokavicchedani contains the same 
rule. In the Manu Kye, Book to, sectton:7, the proportions are limited: 
to the case where the father alone brought capital into the part-. 
nership of the second marriage and the’ second wife brought none. 
In. that section, as in section 31 of-the Dhammavilasa, we trace the’ 
spirit of Budhist law, anxious to give larger shares in proportion to. 
larger capitals, but at the same time desirous of equalizing to a certain 
extent the lot of the first son of the rich father and the other son by 
the poor mother. eager 


The weight of texts seers to me to be in favour of the proper- 
tions of four-fifths and one-fifth, which the Extra Assistant Commis= 
sioner quotes as found in section 133 at page 100 ofthe Samuhadda 
and section 3 of the Yazathat. In my opiniona native Judge inter- 
preting the Buddhist’ law ought not to ignore its difficulties: he. 

“should give reasons for selecting one rule out of several. The omis- 
sion bas not been rectified in the lower Court of appeal: and _ the rea: 
sons have to be given for the first time in this Court. In the Wagaru,. 
section 6, the proportion awarded is four-fifths ; the same appears in 
section 23 of the Wunnana: andthere is a rule in section 30 of thé 
Dhammavilasa based apparently on a similar principle. 

There seems to be only one text in support of thé proportions. 
applied by the Deputy Commissioner. 

' The reason of the competing rule dividing into. three-fourths and 
one-fourth I have assumed to be that given in section 7 of Book to of 
the Manu Kyé, and inapplicable to the circumstances of this case. 

I give this ruling with somé hesitation: the subject ought to 
have been discussed below. As regards the ate¢ property, l-agree: 
in the order made by the Extra Assistant Commissioner awarding 
four-fifths to plaintiff. ; 

So far as appears in the evidence, the plaintiff, a grand-daughter, of 
the deceased, Nga Aung Ban, is entitled to the share which “her 
mother would have received. i eke et oa ee 

The Court’ now reverses the Deputy Commissioner’s decree, and. 
decrees that the afet property described in the Extra Assistant 
Coramissioner’s decree be awarded to the plaintiff as décreed by the . 
Extta Assistant Commissioner: and that the Je¢-tet-pwa@ there de- 
Scribed be divided so as to. award to the. plaintiff one-eighth share. 
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1 further confirm the Extra Assistant Commissioner’s order about 
costs in his Court and order that each party pay his own costs in both 
Courts of appeal. a ; 
Befove F. Fardine, Esq. 
MA LE (Appetiant) v. MA PAUK PIN anp rwo oTHERS (RESPONDENTS). 
Mr. Gilldanks for appellant. | Mr. Burn for respondents. 
Buddhist Law—Succession —Illegitimate daughter—Concubine. 
When the deceased left legitimate children it was held that his daughter by a 
damsel not recognized as concubine could not share in the property. : 
- MA LE sued for one-eighth share of the estate of Sitkt Maung Min 
Gyaw, deceased, alleging that she was his daughter by a former wife, 
Mi Min Thwe, between whom and the deceased there was a divorce, 
after which he married the defendant, Ma Pauk Pin. This second 
wife and the Sitké’s two sons by her are sued. The Manu Ky2, 
Book 10, section 10, and the Wunnana, section 23, are cited ‘as 
authorities in the plaint which shows what ought to have been 
plainly stated, that the claim relates only to the /et-tet-pwa of the 
second marriage. The case resembles M/7 So’s case (sce page 177 
supra). ree , 
The defendant urged that the plaintiff's mother had not been 
given in marriage by her parents, but had been merely kept for 
pleasure by the deceased ; therefore plaintiff is not entitled to inherit. 
but is one of the six kinds of children not so entitled, there being 
children of the lawful marriage with defendant. Page 75 of the 
Winetksaya Pakathaniand page 292 of the Manu Kyé are quoted for 
the proposition that if there are legitimate children, the child born 
in youthful wantonness when the man has paid for the sexual connec- 
tion shall not inherit. A judgment passed by Mr. Ireland as Dis- 
trict Magistrate is quoted as showing that plaintiff’s mother received 
payment as damages from the deceased ; and it is argued ‘that if a 
woman cannot sue a paramour for mere seduction as ruled by this 
Court (1), her children cannot bring a suit like the present. Defend- 
‘ant added that her husband had not indicated plaintiff as a-sharer 
and that plaintiff had not presented herself about the time of his death. 
The parties were also at issue about the value of the property. 
The Deputy Commissioner of Henzada, Captain Grey, was of 
opinion that living and eating together were essential to consti- 


tuté a marriage, and that these facts were not proved by plaintiff and . 


that there was no marriage by any of the three forms described at 
page 336 of the Manu Kyé (Book 12, Introduction). He found, how- 


ever, that plaintiff's. mother was a recognized concubine, “ and that 


** though from the severance of the connection she has no claim to 
“ inheritance any ‘more than a divorced wife would have, the right 
“(remains to-the child.” For this ruling section 81 of the Manu Kye is 


quoted; “Tie “Deputy Commissioner assigned to plaintiff -3-32-shares_ 
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of the property, because ‘in section 40 the concubine. is assigned 
. three-fourths of the share of the head wife, which is one-eighth, . 
Defendant ‘appealed to the Commissioner of Irrawaddy, Mr. Hodg- 
‘kinson, on the ground that plaintiff's mother was not a recognized 
‘concubine, but only a woman used for pleasure, and that plaintiff 
‘sof the class called Azlzta (defined in the Manu Kyé, page 313, as. 
a. child begotten by a man and woman in pleasure, by mutual con-_ 
‘sent, but who shall notlive openly together). The Commissioner held . 
that the plaintiff was either of the class called A¢/¢ta or of. that called 
parathukyin (page 314), and in either case not entitled to claim a 
‘share in the inheritance but only to keep what had been given her. - 
Appeal. is made here on the ground, among others, that plaintiff 
is the son of a recognized concubine and entitled to what the Deputy 
Commissioner gave her. 


Mr. Gillbanks cites the Manu Kyé, Book to, sections 40 to 42, and 
‘page 313. Mr. Burn replies that as there are legitimate children the 
plaintiff is not entitled to share. 

I think it important to mention here that the evidence appears to 
me to show that plaintiff, after her mother’s alleged divorce, ceased | 
to be a member of her father’s family: and .on this view of ‘the - 
evidence the decision in fz Thazk’s case (1) would apply to the 
claim stated in the plaint, andthe suit. might have been dismissed. 
The Court ought also to have satisfied itself as to the date when the 
cause of aciion occurred and then have considered the limitation. 

- The plaintiff now relies on a different case to that set forth in 
her plaint ; she appeals on the ground of her mother having been a 
‘recognized concubine. It is therefore necessary to form some opinion 
about the incidents of that Status. 

The words used for head-wife, concubine, and slave woman in 
the Manu Kye, Book 10, section 4o, are mayagy?, apyaung, and 
kyunma. They are to divide in proportions of 4,3, and}.* In- 
the Wagaru we do not find distinct rules for the continuous con- 
cubine nor the slave concubine, but thereand later on in the Wun- 

' nana, section 84, we find a classification of sons of twelve descrip- 
tions, six ‘of whom are said to inherit and six not: to inherit. 
As pointed out in the note to that section, this classing is of 
the same sort as appears with. variations in the Hindu writers 
(excepting A pastamba) from Baudiayana and Gautama till the latest 
times. But-in section 86 the Wunnana makes another classification 
into sixteen sons, some of the terms being Hindu. _ The writer of. the 
Wunnana had doubts about the meaning of the Indian words... The. 
‘khshetraja, or son begotten on the wife by another man with the hus- . 
band’s permission, who is. given the second or third rank by. the Hindu 
writers {except Vrihaspatz, who puts him as low down as ‘the eighth), 
is thus defined in section 89 of the Wunnana:—: Th ee) 

“Both the mother and father consent to the marriage, but the daughter not: 
‘@pproving of the man takes another and begets ason by him, such a son is called - 


Cnn ee «- Kt). Selected Judgments, p. 184. 
a * The rule ip the Wagaru is stated: below. 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT, 227 





a khettaja son. Former teachérs have said that the khettaja son is the sonofa 
slave-woman. On taking the opinion into consideration it is fond to be improper.” 
The differences of definition between the Burmese and the Indian 
books are remarkable: but at present we can only guess at the 
different notions about the N¢yoga and Levirate: and I cannot say 
. _ which is the oldest definition. 
In the Wagaru list, and at page 313 of the Manu Kye, we find 
‘the doctrine of the former teachers that the khettaja is a slave’s son. 
‘The hettaja is placed in the Wagaru third andinthe Manu Kyé 
fourth among the six who inherit. ‘The children by a slave who was 
in possession of the husband and wife at the time of the marriage, or 
a slave bought by the couple : these children are slaves, and a male 
and female are called khettaja.” 
The apyaung, whom it is difficult now-a-days to distinguish froma 
concubine, is at page 313 of the Manu Kye treated almost as an infe- 
rior wife, and her children placed in the third rank among the first 
SiX, me 
“When there is a superior and inferior wife, a woman who is publicly cohabited - 


with but who does not eat out of the same dish is called an apyaung: the children 
of this concubine arecalled hettima because they are inferior to the children of the 


headwives.” 

In the Wunnana'l have not found a definition of Aettima. But in 
the beginning of that book we find a classification of wives according. 
to their lineage or rank, something like that of the Hindus based on?” 
caste: and plain traces are found in Book 12 of the Manu Kyé of the 
same grading. But the fettima is by section 5 to get double the’. 
Share of the hettaja : which seems to mean that the legitimate son, 
although by a wife of inferior social position, was to get double what 
a less legitimate son got. The Wunnana.seems to me to attempt to 
adapt the Hindu: notions of caste tothe Burman conquerors’ notions 
about official position and wealth : but in the second chapter (about 
sons), after what seems tous now a display of erudition, the author 
‘practically gives up the attempt and bases inheritance on commoner 
and more generally useful bases with fewer distinctions. At page 
317 of the Manu Kyé we find a new catalogue of the 12 sons : the. 
Aittima, or unsacramentally adopted son, disappears from the second 
place : the second and third sons on the list are the following :— 

“ Children of a household female slave, who has had a separate chamber given 
her with the knowledge of the wife and of the whole neighbourhood. : 

** Children of a concubine, inferior to the head wife, but who eats out of the same 
‘dish with the husband.” : 
The latter is evidently the apyaung of page 313, whose children 
are called hetiima, In these two_old Dhammathats we find that the 
recognized concubine, who probably in the times following the con-. 
quests of Alompra was of the ‘conquered race or at least of lower 
position than the Burman lords and captains, was treated as very much. 
on a level with the slave-concubine. ” 

In section 102 of the Wunnana there is a plain declaration that 
the auratha succeeds before the other 16 kinds of sons. The 
same statement is made at page 314 of the Manu Ayé about the first’ 
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‘catalogue of 12 sons. The inferior sons are to keep only what has 
been given them according to these writers. 


‘In the Dhammavilasa, section 20, we find the 12 sons, the Hindu 
names re-appearing: but the writer, who deals very much with 
moral considerations, does not take the trouble to distinguish between 
the six who inherit and the six who do not ;~he is satisfied with stat- 

“ing the doctrine of the pre-eminence of the auratha. vi 


In sections 23 and 32 he tries to account for inequalities among 
legitimate sons and lawful wives of different ranks by the balance of 
merit in former life-times. In section 34 the concubine appears to 
be a woman permitted to be such by the lawful wife : but the writer 
evidently thinks of the apyaung and the slave-concubine, kyun-pyaung, 
at thesame time. Inthe Mohavicchedani, dated A.D. 1832, the law 
is stated as follows: the auratha is conceived of as the son of the 

_ principal wife or as the eldest son of all : whilethe Zeztima, who in the 
Wagaru may mean either the son of an inferior wife or a younger 
son, is described as the son of the apyaung': all students of the Hindu 
law know about the discussion whether the chief son is the younger 
son bornof the principal wife or the eldest born son even though 
borne by the lesser or last married wife. The Hindu rule about giv- 
ing a bull to the latter son is found at section 32 of the Wunnana. 
The Wagaru and Mohavicchedant agree in giving four shares to the 
auvatha and three tothe hettzma, but differ about the khettaja’s shares. 
There are traces in the Mohavicchedani of the Burman conquests in 
the rule about the monkey-wife: and the #Ashatrzya of the Hindus is 
translated into the mmx or official, But the old Hindu notions are 
little attended to, and the recognition of an aristocracy based on rank 
seems to me formal. The democratic ideas of the Dhammavilasa are 
based on the Buddhist religion; and the author of the Mohavicchedant - 
in discarding the Hindu Manu has practically disregarded the anti- 
quarian Hindu rules of the older books. 

In the authorities I have quoted above there is sufficient indi- 
cation that the concubine, treated as holdinga status between a wife 
of inferior social rank and the slave-woman cohabited with, had ‘to be 
in some way recognized: either by the pater-familias himself, if that 
were sufficient, or, as some of the writers seem to have thought, the 
consent or acquiescence of the wife was essential. Some of the 
writers, ¢.g., in the Wunnana and Book 5 of the Manu Kye, took a 
very high moral view of the first wife’s position and rights, and were 
adverse to the husband introducitg any other woman into the family 
without her consent. Since the abolition of slavery the Courts have 
no occasion to define the rights of slave-wives ; but, as in the present 
casc, it may be the question in issue whether a woman is an apyaung 
or recognized concubine, or whether she was merely approached for 
plcasure. Itwould be very dangerous to hold that mere lascivious 
intercourse can constitute any recognized position in a family or status 
at law. te Fs Crete te 
“It is probable that the law has passed through various stages,. 
corresponding to the notions of morals. held at different. times and 
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powerfully affected by conquests. The Courts have to lean towards’ 
’ morality and public policy in defining disputed questions about the 

sexual relations (A/athura Natkin's case, I. L. R. 4 Bom., 54). 

But inthe Wagaru on marriage, sections rt and 12, we find. 
that illicit intercourse with a girl in her father’s house did not in 
itself constitute marriage. So also sections 107 and 126 of the Wun- 
nana and for more recent views sections 29 to 32 of the Mohavicche- 
dant on marriage. Although not found in Major Sparks’ Code 
and disallowed in one of my own judgments, the sentiment of these 
passages exists to-day among the people: they think that if a man 
seduces a girl, even without promising to marry her, he ought to pay 
damages unless he makes her his wife. One native Judge ruled to 
this effect, contrary to my decision, which was shown him, his reason 
being that I had misunderstood the law. Having thus attempted to 
show that those are in error who presume that mere cohabitation 
-creates,either the status of marriage or recognised concubinage, it is 
necessary, in order to decide this appeal, to say what constitutes the 
latter status and how it may be proved. 


It seems to me to depend on the intention of the parties which 
may be evidenced by acknowledgment and other conduct. I have 
already quoted passages indicating that public acknowledgment by 
the husband is some, and probably good, evidence. Now that slavery 
and great distinctions of rank exist no more, the eating out of the 
same dish would, I think, not be a certain sign. 


The learned Judge below refers to the terms ofthe Manu Kye. 

In the first catalogue (page 313) the £7/¢ta is distinguished from othe 
sons (sée paragraphs 9 and 10 above) as not inheriting :— 
“ A child, male or female, begotten by a man and woman in pleasure, by mutual 
‘consent, but who shall not openly live together : called kélita.” : _; 


In the catalogue of the 16 sons (page 314) it is not easy to under- 
stand the distinctions made between Nos. 3, 4, and 7. Number 7 is 
“a child borne by an unmarried woman: fanina.” This is evidently 
the kanina of the Hindu books (see the Mitakshara, Chapter 1, 
section 11, and Colebrooke’s notes thereto, as also 2, Colebrooke’s” 
Digest, Book 5, Chapter 4, section 6). The sanéna isthe damsel’s 
son, theson of the unmarried girl whom the old Hindu law treated 
as the son of his maternal grand-father, unless the real father after- 
watds married the girl. In the definitions of Manu, Baudhayana 
and Vasishtha, he is said to be produced in the damsel’s father’s house 
and privately brought forth or through lust. But in paragraph 15 
above we have seen that this child is not treated as born in wedlock: - 
the only legal relief given in the Diammathats is in damages.* 

At page 314 of the Manu Kye, No. 4 is “a child begotten by 
“a pair who have formed a mutual connection but without marriage: 
“ parathukyin.” In section go of the Wunnana a similar definition” 
Is given of the parawithuki, as also in section 20 of the Dhamma-. 





be ‘Compare with section 52 of Book X of the Manu: Kyé Sections 50to 53 deal, 
with different cases of unrecognized children and throw ‘some light on Burmesé: 
sentiment. : 
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vilasa: these two passages showing that the absence of parental. 
' consent made, in the writers’ opinions, the marriage invalid. ~ 
[have not yet met a Burman who knew this term except from 
the Dhammathats, and Dr, Forchhammer has not yet discovered the 
etymology. Finding it among the terms found in the Indian law, [ 
“hazard -a conjecture that it may be an ignorant corruption of the 
word parasava, which literally means aliving corpse, and was used 
by Brahman law-writers to designate the son of a sudra and is go 
translated by Colebrooke. Mr. J. D. Mayne treats it as meaning the 
son of a concubine, but on the same level asthe zzshada or son of a 
sudra. .The Indian writers assign him as ignoble :a position as pos- - 
sible when they mention him atal!. The old Indian books treat the 
concubine, the slave, and the sudra woman asvery much on the same 
level ; and in the full discussion which the whole subject received in 
the case of Rakhi vy. Govind (1 I. L. R. Bom.,97, Mayneon Hindu Law 
and Usage, sections 71 and 463), the close similarity between the. 
continuous concubine and the slave-wife is very apparent. The word ~ 
‘for female slave in the MWohavicchedani is Dast, which in the Hindu: 
books is applied to both slaves and sudras ;and ‘sudras are sometimes 
described as slaves, so thata sudra-wife and a slave-wife were much. 
“on alevel. Thatcase of Rahiv. Govind also showed the great differ- 
ence between the son of the unrecognized woman or the woman with 
whom any sexual union is prohibited, and the sons of women who have . 
had the status of wife or recognized concubine. . 
In the latest authority. on Burmese law, the Mohavicchedani, — 
section 29 (VI No’es on Buddhist Law), the only sons whom the writer . 
recognizes are the auratha- or legitimate, the kettzma, which I sup- 
pose means properly now-a-days the son of a concubine, but is used 
by some writers for the son of an inferior wife, and in the Wagaru — 
very ambiguously for a younger son, and the kazettaga, which has | 
changed its Indian meaning and is used by the writer for the son of 
a recognized slave-wife. The latest Burman law, like the latest 
Indian law, omits as much as possible to recognize the other sorts of 
sons except the adopted son,* 





* The words of Sir Sumner Maine (Early Law and Custom, page 98) explain th . 
old distinction between the concubine and the harlot by the headship: of the pater- 
familias. Thesame sentiment seems to meto pervade the Buddhist law and the 
popular opinion :— 

“© These fictitious sons are called by Gautama (XXVIII, 32) the ‘son borr 
secretly,’ the “son ofan unmarried damsel,’ the ‘son of a pregnant bride,’ and the: 
son of a ‘ twice-married woman.’ It is sufficient to say of them that none of them 
are necessarily the sons of the father whom they are permitted to worship after his. . 
death, while some of them cannot possibly be his children. They are all, to use 
modern words, illegitimate or adulterine offspring, but then they are all the off- 
spritig’ of women who are under the shelter of the household or who are brought 
under, it. These women are under the protection of its head; they belong to him, 
and the status of their children is settled by the well-known tule which, in Roman 
law, wouldsettle the status of a slave. Here itis that thesé strange usages link 
themselves to familiar phenoména of primitive societies. Paternal power and’ 
protuctive power are inextricably blended together ; even the slave is in some sense: 
a:member of the family, _We know in fact that at Rome a slave could perform the 
family sacrifices on his master’s death and it was a common contrivance of men 
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I am of. the same opinion as the Commissioner that the intercourse 
between plaintiffs mother and father was not of a kind which the 
Courts can recognize as concubinage. It closely resembles that in 


which the sanina, or damsel’s son is born: the man went to the. _ 


woman’s father’s house ; all the intercourse was carried on there: he 
refused to acknowledge her but, admitting the paternity of the child, 
paid the mother money as damages or compensation, thus fulfilling the 
duty put on him by the Buddhist law texts in the case of his refusing 
to marry the damsel. There is nothing to show that the Sitke ever 
recognized her as concubine, or took her to his house, or set her up in. 
a separate house. He tried to get rid of her: and it is clear that she 
remained in her father’s. house and was not admitted to be a member: 
of any other family. I know of no text nor principle of Buddhist law 
which would entitle her to inherit in the Sitké’s property, or which, 


confers any such right on her daughter, the plaintiff, she (the plaintiff) | 


never having been adopted or received into the Sitke’s family or taken. 
her share in the family burdens and duties. 


It is unnecessary for the purposes of the present case to deter~ 
mine the rights of inheritance of a child by a recognized concubine, 
or the right of an unrecognized illegitimate child to maintenance 
or to inherit if there be no legitimate children (see page 15 supra 
and I, L.R. 1 Bom., 97). ‘If ever such claims are raised in the. 
Courts below, it would behove the Courts to acquaint themselves. 
with the present customs of the pcople, and such more recent 
guides to custom as the Dhammavilasa and the Mohavicchedani, 
which treat things from a Buddhist and somewhat modern point’ of 
view, leaving the classifications and technical terms of the Hindu 
law in the background. The Manu Kyé delights in the Hindu 
classifications, and one should always, be on his guard when he 
approaches divisions into sixes, sevens, eights, twelves, and sixteens. 
The writers of last century were evidently using unfamiliar terms: 
when they tried to define the Sanscrit or Pali words; and my impres- 
sion is that many of them have no force at present as part of existing” 
law. Mr. Mayne, speaking generally, says that in India “all the sons 

except the legitimate and adopted are long since obsolete, But 
“Mr, Colebrooke states that in his time the practice of appointing 
“brothers to raise up male issue to deceased, impotent, or- even 
“absent husbands, still prevailed in Orissa.” In old times son-ship 
was not by any means founded on marriage: in present times it 
tends to that foundation; and the notions about son-ship vary 
with those about marriage. But with regard to these old Sans- 
crit terms, the remark of Mr. Mayne that the mention of them in so 
recent a book as the Dayabhaga cannot be taken as evidence that 


they were still recognized at that time is worthy of quotation. The 





who expected to die insolvent to nominate a slave asthe heir in the last resort in 


order that the bankruptcy of the estate might be declared in his name. Thus. on 


the secular side, these fictitious sons are permitted to rank as in some remote sense. 


sons, because they are born of women protected by the head of the household, and 
because they are themselves protected by him.” Sas 


232. -SELECTED ‘JUDGMENTS ‘AND RULINGS, 





rules of-Major Sparks’ Code of 1860 have probably had a consider- — 
able influence in changing Burmese customs, He tried to make them 
conform to what a-British Court-in its regard for public policy and for’ 
the rights of young people and its disapproval of slavery would treat. 
‘as -moraland reasonable. He went the length of excluding ‘from 
inheritance all illegitimate children, provided there were legitimate. 
offspring. He indicated certain connections as illegal, but he never . 
defined legitimacy ; and he left concubinage unmentioned in his Code. — 

But he was willing, as was also Mr. Sandford, to make easy presump-- 
tions: of legitimacy from the open cohabitation of the parents. 

‘While I am: of opinion that it is the function of the Courts to: 
know the present customs of the people so as to avoid the adminis- 
tering of long-forgotten law, [must observe that the Dhammathats, 
‘especially the more recent ones, are almost our only guides, and that’ 
here as in. India the customs are changing. The knowledge of the | 
present ought to go with the learning of the books. .The form of: 
adoption called £z¢tzma bears an [ndian name; but we know it to be 
in force as a custom’ here as much as among other non-Aryan races 
_ or communities who attach no religious importance to it, e¢.g., ‘the. 
Tamils in Ceylon, the Jains and Kolies of Western India (2 1. L. R.. 
Bom., 67), the Sikhs and Mahomedans of the Punjab, and the people ~ 
of Mithila. The Tamils at Jaffna adopt girls as well as boys as do 
the Burmans (compare Mayne’s Hindu Law and Usage, scction 
93, with pages 8, 25, and 33 supra). It is probable enough that: 
the Burmans, like the Dravidians of Southern India, have been 
following, perhaps unconsciously, the rules of the Hindu rulers or 
colonists ; and indeed I know of no other key to many things in their: 
customs as well as their laws. Mr. Mayne’s remark on the same state! 
of things in Southern India deserves. the greatest attention, especially in 
the comparing of the Chin customs with those of the Burmese Lham- 
mathats: he thinks that “those parts of the Sanscrit law which are 
“of any practical importance are mainly based. upon usage, which in 
“substance, though not in detail, is common both to Aryan and non- 
“Aryan tribes.” . In the later Lhammathats we find the society 
settling down after the Burman conquest to those equal relations: 
which Buddhism favours; and it would be contrary to the modern 
spirit to apply the rules which perhaps suited the circumstances of: 
the olden time when we find more recent Buddhist rules in forcé. © In‘ 
a recent case a native Judge went the length of giving the undivided: 
share of a co-parcener to an outsider; and the tendency: of seeking. 
out the proper meaning of the Sanscrit word is, I think, to apply the 
doctrines of Hindu law which one finds in the research. In India the.’ 
danger ‘was to some extent avoided by an executive’ enquiry into cuss: 
tom. In Burma no.such.enquiry has been made: and the tendency: 
of the lower Coutts is to, .deal..with,..particular .passages or. .even sec-, 
tions of the Dhammathats of last century as if there were. no other. 
‘means of ascertaining the existing law, ‘The result. is to. throw..an: 
enormous labour and responsibility on: th is Court, which has to -apply’ 
mofe‘numerous-and severer ‘tests to the’ propositions advanced than‘ 
would be wanted ifthe existing law were ‘better known. My own 
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suspicion is that the Buddhist law, which is more. secular, is older 
than the Brahminical interpolations: “sometimes the eldest son is 
‘spoken of as taking the whole inheritance of his father and support- 
“ing the rest of the family, and this is very probably the secular cus- 
“tom for which the priestly lawyers invented a religious reason.” 


- (Sir Sumner Maine, Early Law and Custom, page 89). It is even — 


-possible that some of the Hindu rules of the Dhammathats of Alom- 
pra’s period may be recent importations, or they may be based on 
older rules than those of the Hindu texts; but until the Wagarz has 
been fully examined, the comparison.cannot be made nor the relative 
antiquity of the rules of the Hindu and Burman books determined. 

In the present appeal I have done my best to trace the law 
from the Hindu books and the meaning of the terms found-in the 
catalogues quoted in the Courts below from the Buddhist books, and 


then to ascertain what is the-more recent doctrine, It is clear that . 


the case of the kanitna or damsel’s son is provided for in the Dham- 
mathats, although not always by mention of the Sanscrit name. I 
know from other cases that the people still think the seducer should 
pay damages if he does not marry the girl. As already remarked, the 
cixcumstances are those for which those rules provided under the 
Burman Government. 

I concur with the Commissioner in the in$:rence which he has 
drawn from the evidence about the intercourse of plaintiff’s parents, 
namely, that.the woman was never recognized as a concubire, and I 
now confirm his decree ; appellant to pay cests of his appeal. 








Before F. Fardine, Esq. 


MAUNG-HMIN GYAUNG anp 20 oTHERS (ApPELLANTs) v. MAUNG 
SHWE MIN anp 18 oraers (RESPONDENTS). 


Mr. Bidoulac for appellants. | Mr. Hare for respondents. ... 
Water vights—Riparian proprietors—Flowing stveam— River. 
Each successive riparian proprietor is entitled to the reasonable enjoyment of the 


water of a river Mowing in a natural channel as it passes by his land, but: must so . 


use it as not to damage the other cultivators entitled to use it also. 

Tue appellants sued a thugyi and some cultivators for damages 
caused to their cultivation through the making of a dam ina natural 
stream so as to stop the flow of water for irrigation. The thugyi. was. 
made defendant because he had authorized the making ot this dam. 

Defendants denied the damage and urged their right to make their 
dam. The thugyi relied on his having acted in good faith in per- 
formance of official duty. 


- The Extra Assistant Commissioner of Myedé decreed for plaintiffs 


on the ground that their crops had been damaged. The thugyi he 
held harmleSs because of his good faith. 
The Deputy Commissioner of Thayetmyo, Mr. Pilcher, reversed 


the decree on the grounds that plaintiffs had no exclusive right to. 


the water and that defendants were authorized by the thugyi. 


This decision has been appealed.on-a variety of grounds, which. are. 
chiefly that ptaintifis had, by prescription and by usage binding both ; 


Civil Appeal 
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. 1883. 
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parties, a right to use the water by making a dam below that made by 
defendants, and that, defendants having no right to erect a dam above, 
‘their act was an injury as well as a cause of damage. er 
‘Much evidence has been taken and Mr. Pilcher visited the place.’ 
He-records that the stream flows throngh an alluvial plain where there 
is little fall and that its course varies from year to year. In the rains 
it floods the whole plain. By damming up the stream a large tract 
-of land can be so flooded and so made available for a cold-weather. 
crop of rice. Referring to the evidence Mr. Pilcher remarks: “It 
“has always been the custom naturally for the people who live near 
“the stream to enjoy the use of its water. ‘This they do by 
“making dams, But only a certain number of dams can with advantage 
“be made. Thus a custom has arisen according to which the 
“villagers form groups and make common dams.” ‘They arrange these - 
matters by their headmen, whom they elect with or without the 
_ interference of the thugyi. Inthe present case the villagers disputed, 
‘became two factions, and erected two dams. : 
. On the whole evidence I am of opinion that defendants’ dam caused 
loss to plaintiffs’ cultivation by stopping the flow of the water. 

I do not think that either party has proved a right by either pre- 
scription, grant, or contract to have the dams made only in particular 
places and in the same places from year to year. 

-.In equity they would be bound, in the absence of prescription, _ 
grant, or contract, so to use the water for themselves as not to dam-_ 
age the other cultivators entitled to use it also (1..L. R. 2 Bom,, 19). 

The general. rule has been laid down by the Privy Council in | 
Rameshur Pershadv. Koonj Behari (L.R. 61. A., 33)— 

“There is no doubt that the right to the water of a river flowing in a natural 
channel through a man’s land, and the right to water flowing to it through an 
' artificial watercourse constructed on his neizhbour’s tand, de not rest on the same 
principle. In the former case each successive riparian proprietor is primd facie 
entitled to the unimpeded flow of the water in its natural course, and to its reasonable 
enjoyment as it passes through his land as a natural incident to his ownership of it.” 

‘In the absence of any local rule or contract, | see no difficulty in 
applying the above principle to landholders under the Burma Reve- 
nue Act. : cm ak ae 

What rights may belong to Government as the owner of land newly 
' cultivated, or the holders or tenants of such land against older land- 
holders, is a matter on which, in the present case, 1 need express no. 
opinion.. If Government grant land on contract that the owner may 
dam up the natural stream at his will and pleasure, it may fairly be - 
presumed that Government will not grant land to others lower down 
the stream with rights in derogation of its own contract. As to rights 
of several lessees, all owners of what was formerly one estate, see 
Morgan v. Kirby (1. L. R. 2 Mad., 46). ge F 

The decisions which I have quoted allow cach proprietor a rcason- 
able use. The evidence in the present case shows that without dams 
the water would hardly be utilized at all. It is also clear that, in. - 
order to secure the reasonable use to all and prevent any particular use - 
to the damage of any proprietor, they are in the habit, as Mr. Pilcher’ 
points, out, of arranging the locality of. the dams from tim> to time, 
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Both parties admit that the thugyi is also applied to as a sort of 
referee, and apparently his departmental superior assumes with their 
consent the same position. These facts are best explained by the 
common desire of securing reasonable use. The interference of these 
officials may, therefore, in my opinion, be treated as based on implied 
contract. , 

_Itis not shown that the thugyi was actuated by any improper 
motive when he authorised the erection of the dam complained of; and 
on this ground he was rightly absolved from liability. 

The other defendants undoubtedly acted under his authority ; and 
as there was implied contract created by usage to abide by his or 
other superior award, they are not liable to. make compensation to 
plaintiffs for damage sustained by the latter. There has been damage 
but no injury (L.R. 6 I. A, 190, Kali Kishen Tagore v. Fodoo Lal 
Mullick). 1 decide this case by principles of equity because no other 
‘rule has been pointed out. I rely on the decisions I] have found 
because of their high authority and because the Advocates did not cite 
any decision whatever. 


For these reasons I confirm the Deputy Commissioner’s decree 


with costs on appellants. 





Before F. Favdine, Esq. : 
NGA PO THAIK (Apreczanr) ». MI HNIN ZAN (Responpenr), 
Buddhist Law —Seduction—Pregnancy — Damages. 
. When there has been no promise to marry, a Burmese woman cannot recover 
damages for seduction resulting in pregnancy. ; 

M1 HNIn ZAN alleged in her plaint that defendant told her he 
would make her his wife and that, therefore, with the knowledge of 
her mother, who was her guardian, she allowed him to have sexual 
intercourse with her, the result being that she was three months gone 
in pregnancy when she filed her suit. She goes on: “ That she is 
now 18 years old, and is of age to appear in a case; that her mother 
was acquainted with the fact of what happened. For these two rea- 
sons, in accordance with the provisions laid down at page 336 of the 
Manu Dhammathat, paragraph 2, the circumstances come under one 
of the three ways of becoming man and wife.” She then alleged 
desertion and claimed Rs. 30 as the price of her body and childbirth 
expenses, and either a divorce or that defendant might be made -to 
live on proper conjugal terms with her, She averred thatas they were 
- Buddhists, the Buddhist Jaw applied under section 4 of the Courts 
Act of 1875. ; 

: Defendant answered that he had not promised marriage and was 
not the cause of the pregnancy: “that plaintiff's mother did not give 


her in marriage, and that none of the neighbours knew them to be - 


husband and wife.” ; 

. The Extra Assistant Commissioner of Henzada, Maung Pu, fixed 
the following issue :.— Maes: : ‘ 
~ Whether or not the plaintiff and defendant were man. and wife as 

laid down at page 336 of the Manu Dhammathat. 


Criminal Appeal 
% 74; 
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| The“ plaintiff and her mother deposed to the sexual intercourse. 
‘The mother found them in the act. She says she gave the plaintiff 
‘leave to love defendant and kept off other suitors. She had applied 
to the elders in order to get damages from defendant but without 
success. The only evidence of any promise to:marry is the bare 
statement of plaintiff. ae 
The Extra Assistant Commissioner awarded the claim for reasons 


given as follows :— 


“On taking all the circumstances of this case into consideration i is clear:that 
the pregnancy was not caused because the plaintiff and defendant were given in 
marriage by their parents, but because they loved each other and -had sexual” 
intercourse. The defendant states that he had no sexual intercourse or lived with.’ 
the plaintiff. That her pregnancy was not caused by him, but by reason of her 
sexual intercourse with other men, As regards this, the defendant’s witnesses 
state that Nga Pé, a musician, and Nga Maung Gyi and Nga Po Ta were in love 
with her (plaintiff), and that they saw them go and come. One Mi Shwe Hnit 
stated that Nga Po Té and the plaintiff both went under her mosquito curtain and 
had a talk. In case No, 100 of 1882 of the Court of the Judicial Commissioner, -in 
which Mi. Kin was appellant and Nga Min Gyi was respondent, it was ruled 
that these kinds of cases should not be decided according to the Buddhist law, but 
according to equity and justice, It was also said in such ruling that no damages 
should be given to women who become pregnant by reason of having sexual inter- 
course in. such a manner, and that it would be encouraging such women to award 
damages. But amongst Burmans young men generally go to young women’s (or 
virgins’) horses and hold conversation, and sexual intercourse is only allowed 
when they love each other and have intentions of becoming husband and wife. 
I do not think that sexual intercourse would be allowed by women for no reason. 
The plaintiff Mi Hnin Zan is a virgin, and the defendant Nga Po Thaik is also a 
‘young man, and the plaintiff’s mother and the children found them having sexual » 
jntercourse, Although the case should not go on according to the Burmese law of 
Dhammathat, 1 am of opinion that the defendant should pay the plaintiff Rs. 30 as 
‘damages for having sexual intercourse with her. ‘ 

“Jt is therefore ordered that the defendant do pay to the plaintiff the amount. 
claimed, Rs. 30, with costs.” ae 

Captain Grey, the Deputy Commissioner, passed the following 
judgment and afterwards refused a reference to this Court :— 

“1 see no reason to disturb the lower Court’s judgment. As to whether the 
familiarities sworn to with other men necessarily implied infidelity to appellant, a 
.. Burmese Judge is more capable of deciding than lam. But I do not think it is 
proved that respondent had sexual intercourse with any uve bul appellant. I dis» 
miss the appeal with costs,” 

The first point to be noticed is that neither of the Courts decided 
the only issue raised, namely, whether there was a marriage. ee 
Next, they decide the case as if at Buddhist law without referring 
’ to that law, and contrary to the ruling. of this Court published in the 
case of Mi Kinv. Nga Myin Gyi (1). The elders had been applied. 
to without success; and as that fact ought to have put the Courts on 
their guard, as it is not uncommon to use the Courts for unfounded: 
-claims based on old texts of Buddhist law, I allowed an appeal to be- 
made here. ! ; j isis * oe 

As neither of the lower Courts have found that a marriage had 
taken. place, I would hesitate to believe such. a statement. There’ 
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was sexual intercourse by mutual consent, but that act of itself does. 
not at Buddhist law or any other law constitute any sort of marriage. 
There was no contract or consent to be man and wife; no living 
together as such: nothing is proved except intercourse in the girl’s: 
mother’s house. The circumstances do not constitute even the third 
form of marriage found in the definition relied upon by plaintiff. On 
the subjects of mere intercourse and recognized concubinage, my 
judgment in Ma Lév. Ma Pauk Pin and two others (see page 225, 
supra) may be consulted for further discussion of the law. 


Major Sparks, without quoting any authority, treats the seduction. 
of an unmarried girl -as an injury to the parents or guardians to be: 
compensated in damages: he adds this rule to that about elopements’ 
found in section 22 of Book 6 of the Manu Kye. 


The older Dhammathats treat the children as owned by the parents ; 
and we find that if the young man, living in, the girl’s house, were 
allowed to cohabit with her parents’ consent, the young man might 
insist on keeping her and the cohabitation would be presumed to: be 
-a marriage. (see section 12 of the Wagaru on Marriage, section 20 of 
the Manu Kye, Book 6, and section 43 of the Mohavicchedani on Mar= 
riage), The notions about the patrza potestas have changed and are 
changing; and the present tendency being to confer rights on indivi- 
duals, the Courts should be careful in dedling with the old rights and 
powers of parents as disclosed in the Dhammathats. 


The Manu Kyé, Book 7, section x, seems to give some right to 
sue in cases like the present; but I think the real meaning of the 
Dhammathats is that fornication is a criminal offence, being treated 
very much as adultery with «a wife is treated, especially if the 
woman is under age (see the Manu Kyé, Book 6, especially sections 
27 and 28, the Wunnana, section 137, and following sections). Great 
respect is paid to the rights of parents and guardians. In section 29 
of the Mohavicchedant on Marriage it is stated. that the man who 
without their consent has intercourse with a woman shall be crim- 
inally punished. The general feeling is that some punishment should 
be awarded when the seducer refuses to marry the girl. The subject 
of fines for different offences will be found treated in Notes on Bud- 
. dhist Law, IV; paragraphs 22 and 23, from a more general point of 
view. ‘ ‘ mee 

So far as the same acts are dealt with in the Indian Penal Code, we 
must apply it and no other penal law in criminal jurisdiction, Adul- 
tery is thus included; and section 366 of the Penal Code protects 
young girls of all classes (see Queen-E-mpress v. Nga Ne U, page 202 
supra, tor judgments of the Special Court applying that section to 
Buddhists). The Criminal Procedure Code gives a remedy when the 
father neglects.to support the child. It is to be presumed that these 
Statutes have dealt with seduction as effectually as the Legislature 
considered necessary for the general protection of society. 
- The English action for seduction being based on’ evidence of 
service is so special and technical that I do not. think it ought to be 
held applicable as a matter of justice and equity. An innocent 
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‘husband may sue the co-respondent for damages, but the guilty wife 
may not; and I do not think a consenting woman’ ought to be allowed 
‘to sue merely because of pregnancy occurring. It is different where 
‘there has been a contract to marry; but it would be unnatural to sup- 
pose that an implied contract exists. wherever sexual intercourse is 
permitted. This seems to me to be the mistake made by the Courts 
‘below. Such a doctrine would be an encouragement to vice and 
would give an enormous advantage to women of bad character.: In 
the present case 1 do not see how any Court with-any respect to 
morality or public policy can admit that ifa mother or other guardian 
-acquiesces in the daughter’s intercourse before marriage, the inter- 
course causes, by mere repetition, the connection of the parties to 
become a marriage. Such a doctrine would conflict with the theory 
.of inheritance (see fa Le v. Ma Pauk Pin) and with the rules about 
marriage. The Penal Code only extends protection against kidnap- 
ping and abduction in section 360: it is presumed tiat a parent will 
‘not allow seduction in his own house. ‘he Buddhist law is certainly 
designed to protect chastity, whereas the decision appealed against 
has, in my opinion, the contrary tendency. ht oi 
The Burmese Buddhist marriage depends, in my opinion, on.con- 
‘sent. I need not here discuss the question whether the consent of . 
the parents alone can create the contract. In several respects the law ‘ 
of marriage seems to me to resemble that of Scotland. The ruling of 
the House of Lords in Campbell v. Campbell (1 H. L, Scotch cases, 
182) appears fairly applicable to the third form of marriages here. 
“Cohabitation, with the required repute, as husband and wife, is 
proof that the parties between themselves have mutually contracted 
the matrimonial relation. It demonstrates that interchange of con- 
sent which alone constitutes marriage in Scotland. The law of 
habit and repute, however, is not peculiar to Scotland; although 
in countries where the facilites of matrimony are less than in 
Scotland, the evidence to estabish the marriage must be stronger. 
Marriage, technically, is not constituted but evidenced by habit and 
“repute, which for that purpose must be uniform and positive. A con- 
nection commencing in adultery may, on ceasing to be adulterous, 
‘become matrimonial by consent, and may be evidenced by habit and 
‘repute, the parties being at liberty to intermarry. - The alteration. 
in the character of the connection, from adultery. to matrimony, 
need not be indicated by any public act or by any observable change 
in the outward demonstration.” The case of Steuart v. Robertson 
(2 H. L. Scotch cases, 494) shows that mere declarations even of both 
‘parties will not make a couple man and wife when it is proved that 


“they had no such intention... ee ae ene, 
I am further of opinion that the Courts below were bound ta take 
notice of section 23 of the Indian Contract Act. There being no 
‘valid marriage, the permission of the mother to. the sexual intercourse 
was a permission of concubinage or something worse than concubinage. 
No agreement could be enforced“ because it is immoral, though the 
letting may not be punishable under the Indian Penal Code” (Illus- 
tration. K to section 23). The’ Specific Telief Act, which is of 
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greater obligation than the Buddhist law, says distinctly that a con- 
tract to marry cannot be specifically enforced. All persons are sup- 
posed to know the law, and women ought to know that if they con- 
sent to sexual familiarity without marriage, they take the risk of the 
_ paramour ultimately refusing to marry. If there is no promise to. 
marry, the woman who has consented has no right to sue. If there 
has been a promise to marry, the Court. would look at all the circum- 
stances before awarding damages, and the amount, if any, awarded 
would depend on the circumstances as the Dhammathats very plainly 
Show. ? : 
Inthe present case I find that no promise to marry was proved; 
there was also no. habit nor repute ; the intercourse took place in the 
girl’s mother’s house, and the defendant never took her to his own 
nor in any way treated her as his wife. I therefore reverse the decrees 
of the lower Courts, and dismiss the suit and order plaintiff to pa 
all costs. 





Before F. Fardine, Esq. 
QUEEN-EMPRESS v. NGA KALA anp oTaers, Criminal Revisions 


The Government Advocate for the Crown. a, MN we 450 
Criminal Procedure Code, s. 110—Security cases. | February 
A 1st class Magistrate who is not a District or Subdivisional Magistrate cannot, ° 
anless specially empowered in that behalf, take up cases under section t10, Crj- — 


minal Procedure Code. 

ON a reference from the Prome district, which I was obliged to 
decide without the advantage of argument, I passed the following 
opinion :— : 

“An ordinary ist class Magistrate undoubtedly requires a special investiture 
under section 110; and as a Subdivisional Magistrate does not acquire these powers 
either under Schedule 3 as an ordinary power or under Schedule 4 as an additional 

- power, it is difficult to see how he can exercise any such powers except asa 1st class 
Magistrate. But.as some Subdivisional Magistrates are not Ist class Magistrates 
jt may be assumed that in their case it was thought right to require special inves- 
titure to prevent the confusion of having 2nd class Magistrates in charge of sub- 
divisions assuming the jurisdiction as a matter of course. ‘This is made clearer by 
the fact that the milder powers conferred by section 109 are not given to 2nd class 
Magistrates, and if those under. section 110 had been intended to be ordinary 
powers of Subdivisional Magistrates, we might expect the intention to have been 
‘shown in ‘Schedule 3. Iam of opinion therefére that every Subdivisional Magistrate 
ought to receive a special investiture of powers under section 110,” ; 


Since then the Sessions Judge of Tenasserim has referred several] 

_ cases of security orders, under section 110 of the Criminal Procedure 
Code, passed by a Subdivisional Magistrate who had not been specially 

_ empowered. The Government Advocate has favoured the Court with 
his argument. The point is of great importance, as section 530 says 


‘that if a Magistrate not duly empowered demands security for good 


behaviour his proceedings are void. 
_ Iwas at: first inclined to hold that if the words in section 310 
specially empowered in this behalf, were treated as referring only to 


tie Magistrate of the 1st class, they’ would be surplusage,as such — 
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special empowering of Magistrates of the 1st class is elsewhere dis- 
tinctly dealt with by section 37 and Schedule 4. But on examining 
other’ sections, e.g., sections 133, 143, 524, etc., it appears that similar 
‘words are used in similar circumstances, and, though doubtless sur- 
plusage, they have apparently been used by the Legislature so as to 
attract particular attention to Schedule 4 and the requirements about 
special investiture. 

It is thus possible to treat the quoted words as applying in section 
110 to Magistrates of the 1st class only. If they apply to Subdivi+ 
sional Magistrates, we might expect similar. powers as regards them. 
in Schedule 4 as are given about tst class Magistrates. 

' [tis clear that the law intended that Presidency Magistrates, 
District Magistrates, and Subdivisional Magistrates should in some — 
circumstances act under section 110. But the power is not given 

either as an ordinary power or an additional power in Schedule 3 or 

4. The inference then is that the power is conferred by force of. the 

words of section 110 only, and that Schedule 4, so far as it applies to 

section I1o, relates only to the special empowering of 1st class Magis- 

trates. : 

The learned Government Advocate has pointed out that many 
powers are conferred by particular sections of this Code without being 
entered in either Schedule, e.g., sections 127, 148 and 171, while on 
the other hand section 65 is entered in the schedule. 

The most reasonable way then, of construing the section 110 is to. 
hold that the Magistrates mentioned therein draw the powers thereby 
- conferred from the force of the section: the three first kinds of Magis- 
trates mentioned there have them conferred by its terms: a ast class. 
Magistrate who happens not to be a District or Subdivisional Magis- 
trate must get a special power from the Government. 

. The Subdivisional Magistrate must be a Magistrate of the 1st or 2nd 
class; if not, he cannot lawfully be empowered under section r1o. 

I am confirmed in this view by comparing the new Code with the 
old.. Under the latter the District Magistrate and the 1st class Magis- 
‘trate had similar powers as section 110 now gives to. District Magis- 
trates ; but the Subdivisional Magistrate could not be so empowered, 
but, under the last clause of section 504, he could hold the inquiry and 
send up his proceedings for the District Magistrate’s order. 

-This power of inquiry has béen withdrawn from him without any 
substitute. ‘The inference is that the law-makers meant him to have 
the full jurisdiction. rag 

But while the procedure has been made more in favour of the 
-accused and greater discretion required of the Courts by the new law, 


the Subdivisional Magistrate -has-been~put-more-on~-a~ level withthe 


District. Magistrate; and other Magistrates of the ist class whosé 
jurisdiction has less territorial significance are not to exercise a power 
‘which requires much judgment and goes with what I may call district 

administration. If however'the Government think it expedient, they — 
‘can inyest'a tst class Magistrate by name... te ee ae 
- -. This interpretation’ appears to me in. harmony ‘with. the district 
‘System recognized by the Code. and sufficient to allay apprehension 
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that-unqualified Magistrates would deal with persons not accused of 
any crime. 

For these reasons I return the cases to the Sessions Judge. If in 
other respects the records contain error, he should report the fact. 








[SPECIAL COURT.] 
Before $. Fardine, Esg.,and C.F. E. Allen, Esq. 
QUEEN-EMPRESS v. NGA KYAW THA. 


Indian Penal. Code, ss. 302 and 304—Murder—Culpable homicide—Criminal 
Procedure Code, s. 439—Revision. . 

Where an accused person had been charged with murder and culpable homi- 
cide not amounting to murder and had been acquitted of the former offence and 
ccnvicted of the latter, it was held that the Judicial Commissioner sitting as a Court 
of Revision could not alter the conviction into one of murder, The distinction 
between murder and culpable homicide not amounting to murder considered. 


THE case was referred by-the Judicial Commissioner to the Special 


Court with the following order :— 
The prisoner was tried by Colonel Duff, Sessions Judge of Tenas- 


serim, on charges of murder and culpable homicide for killing. . his. 


uncle Thaik Wi Paw. He confessed to the homicide before the 
Mavzistrate, denied it. before the Judge, and afterwards confessed it 


again in a petition of appeal to this Court, The learned Judge con- 


victed of the culpable homicide and acquitted of murder. After 
rejecting the appeal I called on the prisoner to show cause against 
enhance € ent of sentence on the ground that the killing constituted the 
offence of murder. The prisoner was served with the nutice, but has 
shown no cause. The learned Government Advovate appeared and 
stated that although he was unable to argue that the offence was any 
thing less than murder, the Government did not press for any en- 
hancement of the punishment of 10 years’ transportation inflicted by 
the Sessions Judge, fearing that such an enhancement might perhaps 
prevent owners using their lawful right of defence of property against 

thieves on future occasions. : 
I am of opinion that the facts are correctly stated by the learned 


Judge in the following passage of his judgment: “I think it more | 


“than probable that accused did not know who the man was that he 
“fired at, but seeing a thief simply discharged his gun at him.” The 
prisoner stated as follows to the Magistrate: “1 shot him because he 
was stealing betel and Kyaw Tén told me todo so.” He said also 
that the gun was loaded with a bullet, which hit the man in the chest. 
From the evidence of the.two first witnesses it is clear that prisoner 
and another man were near prisoner’s garden after sunset with guns: 
when seeing two other persons enter the garden and one of them take 
betel from a tree, the prisoner went round so as to cut off his retreat, 
fired at him, and killed him. : 

The learned Sessions Judge makes the following remarks on the 
law of the case :— , — 

“ As to the next question there is nothing to show that the accused was in any. 


danger from the deceased, and the case does not come under section 103. ofthe 
Penal Code. Moreover, I do not think thatthe case comes underthe 2nd exception 


16 
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© to section 300, for though ceuee may have ingood faith believed that he hed a 
Tight to fire at a thief; he ‘must have known that in firing at him with a gun loaded 
‘with ball he was likely to do him more harm than was necessary for the } purpose of 
de ending: the property, and consequently to have had that intention. In fact, but 
forf the concliding words of the 4th clause of section 300, I should have no doubt 
that the offence: was murder. The words in question are, however, somewhat 
ambiguous, and it is by:no.means clear what significatien it is intended the word 
* excuse’ should have'here. There was undoubtedly an excuse which I should have 
‘been glad to have seen put forward as.a' defence instead of the false,.and I think 
mischievous, course taken. I have no doubt that accused did believe he had aright 
to fire at a thief, but, finding that he had actually killed the man and that this man 
was his-own uricle, he tried to hush up the occurrence. The belief in question is a 
sort of excuse for tiie act, and. as the word ‘excuse ’ in the passage referred to is 
preceded by the word *.any’ without any qualification whatever, such as ‘legal,’ 
‘valid,’ etc. I am inclined to think that accused should have the benefit of the. 
doubt thus arising.’ 

The above is matter of law, acd, so far as.it iodeecied’ the convic- 
tion and sentence, I assumed that this Court has power to revise them. — 
The enormous importance to the public of correct definition of the 
law made it clear to me that they should be reconsidered, ‘and it will 
aid the Courts below in future cases if I recite a few of the pale af 
High Courts in India. 

In Queenv. Protab {2 Cal. W.R, Crim. R. 9), the wounding of a 
housebreaker as the only means of securing him when he resisted was 
held justified, the question being “whether the means employed to 

“stop the fugitive were such as an ordinary prudent mah would make 
“use of who had no intention of doing any serious injury.” 

In Queen v. Pelko (2 ibid. 43) it was held that prisoner had com- 
mitted no offence. The Judges observes :— 

* The right of private defence commenced when a reasonable eaiestiarsion of 
danger to the property commenced. Now it must be admitted that’ when a man 
finds another close to a. hole which has been burglarious!y cut in his. house, and 
further when that man is atlacked by the other party, a reasonable apprehension 
of danger to the property of the person so attacked existed such as to justify that 
person exercising his right of private defence of this property. There was no time 
to have rccoursc to the protection of the public authorities,” ; : 

The prisoner, it appeared, struck a blow at random in the dark with 
a stick in his hand which caused the homicide. The concealment of 
.the dead ‘body was also held not to be an offence. 

In Queenv. Gokul Bowree (5 tbtd. 33), the prisoner lay i in wait to 
detect a thief, and finding a feeble old woman stealing his paddy, — 
struck her repeated blows, breaking some bones and causing her 
death. The majority of the Court “held the offence to’ be murder. 
Phear, J., held that the provocation was not sudden and was not grave — 

ehough to deprive an cusinary person of the self-control required to 
moderate the blows. 

. ly Queen vy. Durwan Geer (5. cd. 73), the prisoner intentionally 
killed with two blows of a kedaliee a man whom he caught in the act 
of committing housebreaking by night ip his house. . Per Jackson, Joe 
“If the bs daartie had intended 'to inflict such injury on the thief as would have 

. prevented: him from escaping, and had, in so doing, accidently killed him, the case’ 

. would probably have.come under.the 2nd exception. to section g00, But the prisoner - 
tells us that he intended to kill the thief, and it is TEN PCaRIvIE. to suppose that ‘iling ; 
vas Bt essEY for the purpose of defence.” 
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In 7 Calcutta Weekly Reporter, Criminal Letters 4, we find the foi-- 
lowing case; “Two persons went to steal grain and were caught by 
“the prisoners and other villagers who were watching the fields. 
“The prisoners and their companions set upon the two men and beat 
“them with latties, the skull of one of them being fractured so that 
“he died on the spot.” The Judges held that the prisoners had no 
lawful excuse, as the thieves might have been apprehended without 
any violence whatever, section 99, clause 4, of the Code applying. 
The offence was murder. 
In Queen v. Mokee (12 2bid. 15), the prisoner was acquitted, alto- 
‘gether, it being clear that he had no intention of killing. The law is 
thus stated by Norman, J.:—- 
“I think it is the legitimate inference from the prisoner's conduct that the assault 
‘was one nut committed with any malicious desire to injure or wreak vengeance on 
the deceased. They found the deceased plundering their chillies and they attacked 
him. Why? It seems to me that there is nothing to justify any other inference 
than that it was to protect their property. ‘hen comes section 104 of the Indian 
. Penal Code, which enacts that if the offence the committing of which occasions 
the exercise of private defence be theft, the right of private defence extends tothe 
voluntary. causing to the wrong-doers any harm other than death. The 4th ex- © 
‘ception in section 99 enacts that the right of private defence in no case extends to 
the inflicticn of more harm than it is necessary to inuict for the purpose of defence. 
No man finding a plunderer in his field by night in a place where others may be 
“within call is to be expected to deal his blows very gently. The weapon used by © 
Mokee was at least not a deadly weapon, one not loaded, iron-pointed, or iron-shod. 

’ It is not proved that the injury on the head which caused the death of the deceased 
was inflicted by the lattie of Mokee, who, if he had a big stick, is but a mere lad 
of 17. Even if this injury was inflicted by Mokee, the mere fact that he carried 
a heavy stick to defend himself and -his property from plunderers by night does not 
seem to me to lead fairly to any other inference than that he carried with him: and 
used such a weapon as a prudent man might reasonably carry and use for the pur- 
spose of detence in such a case. It is a case in which, if the right of private defence 
was exceeded, a.very light punishment would suffice to meet the ends of justice. 

“T think it is not proved that the prisoner Mokee inflicted more harm than it was 
mecessary to inflict for the purpose of defence, I would therefore reverse the con- 
‘viction and order his discharge.” i 

The case of Empress v. Ketabdi Mundul (1. L. R. 4 Cal., 764) 
shows that when a man commits an offence against the person and 
-consequences beyond his immediate purpose result, it is for the Court 
to determine how far he can be held to -have the knowledge that he 
awas likely by such act to cause the actual result. If such knowledge 
can be imputed, the result is not to be attributed to mere rashness. 

In the case before me Iam of the same opinion’ as the Sessions 
Judge, namely, that there were no circumstances leading the prisoner 
to suppose that the thief would kill him or grievously hurt him.. Sec- 

. tion:103 of the Penal Code does not fit the case: it is one of simple 
theft, Section 104 does, and it expressly declares that in cases of 
ordinary theft the right of private defence of property does not 
extend to the killing of the thief, There was no loss of self-control on 
the part of the prisoner in the case-before me: he proceeded to shoot 
the thief with the same sort of quickness with which hunters intercept 
and shoot deer in the jungle. The case thus differs altogether rrom 
that reported in Circular 76 of 1883. There is no exception in the 
Penal Code which I know. of to reduce the offencé below. murder, 
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‘unless the doctrine : applied by the Sessions Judge is sound. The 
learned: Judge interprets the following passage-of section 300 so as to 
reduce the act to culpable homicide :— 

“ath. -If the person committing the act knows that it is so imminently danger- 
ous that it must in all probability cause death, or such bodily injury as is likely to 
cause death, and commits such act without any excuse for incurring ie risk of 
causing death or such injury as aforesaid.” 

Now I am of opinion that the sort of cases to w kek the above 
applies are such as Illustration D displays where. a man “ without any 
excuse fires'a:loaded cannon into a crowd,’ without meaning to kill 
any one in particular. . Suppose, as lately happened, a man intend- 

_ing to hurt a woman carrying a baby in her arms hits out indifferent 

‘as to whether his blow.may tall on the baby or not. Supposing it 
does and kills the baby, he would, I apprehend, be chargeable with 
murder if the force and random direction of his blow caused imminent 
danger to the baby’s life. 

' But the passage on which the Judge relies evidently does not 
pply, as we find the excessive exercise of the right of private defence 

is dealt’ with in Exception 2. Far from reducing murder’ to culpable 
homicide because of a mistake of law, that exception only allows it~ 
when the accused shows that he acted in good’ faith, which means 
with some care and attention, and also that “he acted “without pre- 

“meditation and without any intention of doing more harm: than is - 
“ necessary for the purpose of such defence.” 

Besides this, we find among the general exceptions of the Penal 
Code the doctrine that a mpstere of law is a very different thing to a 
mistake of fact. : 

“ Section 79.—Nothing is an, offence which is done by any person who is justified 
by law, or who by reason 1 of a mistake of fact and not. by .rez.son of a eae of 
law in good faith believes himself to be justified by law in doing it.’ 

Mr. Mayne, in commenting on the above, remarks that mistake or 
ignorance'df law is no ground of defence, the general rule being that 
every person who has capacity to understand the law is presumed to 
have a knowledge of it. 

. “ However hardly it may bear in some few cases, itis evident that the rule isa 
necessary one. “ [fa criminal could get off by pleading ignorance of law, convic- 
tions would probably be rare; nor cculd society exist for a year if even a sincere 
bn in the. Propriety of his conduct could justify any one who choose to murder or 
steal 

“In the present case the secret  bundal of ‘the body and concealment 
of the: killing show that’ prisoner was not satisied in his own mind of 
the propriety of his act. © — 

- On this view of the.case it would be incumbent on this Court to. 
convict of murder and pass a proper sentence for that offence provided 
the Court has jurisdiction soto do. When called on the prisoner. 
to show cause. against enhancement, I had in my mind the case_ of the: 
Empress v. Ketabdi (1. L.. Ru 4 Cal, 764), where the High Court in 
revision changed a ‘conviction under section 304A toone under sec- 
te 204. Att the hearing in revision the learned.Government Advo- 

ate did not hint that the Court had ho jurisdiction, But on considering A 
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the last clause of section 439 along with section 417 of the new 
Procedure Code, doubts have occurred to me as there has been a 
formal charge and acquittal on the charge of murder. These doubts 
are increased by the judgment in Empress v. Fudunath Ganguly 
(I, L. R. 2 Cal., 273’, passed under the Code of 1872, the conviction 
and acquittal being similar to the present. The High Court treated © 
the acquittal of murder as an acquittal which could not be altered 
except on appsal from it by the local Government. Their Lord- 
ships say: ‘‘ The local Government is charged with the responsibility 
“ of considering in such cases whether the public interests require that 
“an appeal should be preferred.” Hitherto my impression has been 
that: this responsibility belonged to this Court although I am not 
aware that 1 have acted on this impression. It is a responsibility of 
considerable weight: and on the other hand it seems worthy of full 
consideration whether the Legislature intended that this Court or 
any High Court should assume a responsibility which in some of its 
aspects appears better placed on the Executive Government. This 
argument 1s the more apparent when, as in this case, the Govern- 
ment do not think it necessary for the public interests to ask to. have 
the sentence altered. For these reasons I determine to referthe 
- point of jurisdiction to the Special Court in the following terms :—_ 

When a Sessions Judge has formally acquitted of murder and at 
the same trial has formally convicted of culpable homicide, has the 
Court of the Judicial Commissioner power to alter the conviction. for 
culpable homicide to a conviction for murder when no appeal against 
the acquittal of murder has been made by the local Government ? 

I add as a fact that prisoner’s appeal from the conviction on culp- 


able homicide was rejected on presentation. 





The Judgment of the Ccurt. was delivered by—- 

_ JARDINE, J.—For reasons given in the order of reference to this 
Court, | am. of opinion that the offence committed was murder, and 
that it was under a mistaken impression of the law that the Sessions 
Judge acquitted of murder. Although he convicted of culpable -homi- 
cide, I am of opinion, on the authority of the two cases of Empress 
v. Miyaji Ahmed (1. L.R. 3 Bom., 150), and Empress v. Fudunath- 

. Ganguly (I. L. R. 2 Cal., 273), that the formal acquittal on the charge - 
of murder is a finding of acquittal within the meaning of the last 

- clause of section 439 of the Criminal Procedure Code, and that the 

-. Judicial Commissioner sitting as a High Court in the éxercise of | 

powers of revision is not authorized to corivert the finding of acquit- 

tal of murder into one of conviction. Inthe above I agree with the © 

argument of the learned Government Advocate. 

Under section 417 the local-Government might have directed an 
appeal from the acquittal of murder: the responsibility of considering 
the public interest which the public has in a correct and uniform 
administration of the law lay on the local Government. This duty 
being placed on the local Government, there is less reason for the. 
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High Courts exercising the power of revision in cases where'a manhas | 
stood his: trial ona definite charge and been as formally acquitted. 
ALLEN, J.- I concur, 


Before $. Fardine, Esq. 
QUEEN-EMPRESS v. NGA WIN. 


Criminal Procedure Code, s. r09—Security for good behaviour. 
The mere fact that an accused person is a gambler or opium-smoker is not, in the 


‘* absence of previous bad conduct, sufficient ground for requiring him to give security 


for good behaviour. Pa ae Se, 
Tus Court has already informed the Magistrate of the proper way 
of making order under section 112. But the crder about security is . 


' made without any good reason; the only reason alleged or appearing 
’ in the evidence‘is that the accused gambles and smokes opium. It 


was the Magistrate’s duty to attend to the principles.several times _ 
stated by this Court, ¢.g., in circular memorandum No, 16 of 1881 and - 
in circular No, 62 of 1883. If in gambling a man commits. an offence. . 
he may be tried for the offence. But ordinary gambling is not an 
offence, neither is opium-smoking : and an order sending a man to six 
months’ rigorous imprisonment for mere abuse of such habits and 


- without any evidence of previous bad conduct is, in my opinion, quite 


contrary to the intention of the law. I draw attention to circular No. 
62 of 1883, paragraphs 4 and 6. I do not understand how-the. Magis- 
trate thought it was necessary to demand security for maintaining 
good behaviour, I now annul the order. . 


HIGH COURT OF JUDICATURE AT FOR‘T WILLIAM 
IN BENGAL, 


' CRIMINAL JURISDICTION, 


Before the Honourable Romesh Chunder Mitter, and the Honour- 
able C. D, Field, two of the Fudges of the Court. 
IN THE MATTER OF NGA PO AUNG anb s1X oTHERS.. 
EvidenceAccomplice—Irregularity in tender of pardon—Misdirection. 

The witness Shwe Wa, who was an accomplice, was tendered a pardon by the 
District Superintendent. of Police under the orders of the. District Magistrate. - 

Held, on reference to the High Court, that his evidence was admissible, 

THE case was referred by the Judges of the Special Court, in con-: 
sequence of a difference of opinion having occurred between them. on 
various points of law stated below, to their Lordships the Chief Justice 
and the Justices of the High Court of Judicature at Fort William in 
Bengal, under the provisions of section 80 (2) of the Burma Courts Act,. 
Opinion of the Fudictal. Commissioner, one of the Yudges of the 
ie | Special Court of British Burma. oa 

The Court allowed Mr. Vertannes to argue another point of law,. 
namely, whether the testimony of Shwe Wa is legal evidence at ‘all.: 
A very important question is thus raised, z 
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The Committing Magistrate’s record shows that Shwe Wa began 
his evidence as follows: ‘“ The Superintendent’ of Police has offered 
“mea pardon on condition of telling everything I knew about all 
“ the dacoities that have occurred in and about Rangoon, and on that- 
“ condition I am giving evidencenow.” The Magistrate records a note 
immediately under this as follows: ‘ Vote.—The pardon was offered 
“ under official instructions from the District Magistrate, dated the 
“ 25th January 1883, now before me.” Appended to the record is 
a letter of that date from the District Magistrate to the Superintendent 
of Police, and it is explained by the letter from the latter officer of the 
24th January, to which it replies. This letter and the reasons for the’ 
pardon endorsed on ithave been produced before us by the Govern- 
ment Advocate and explain what took place. I append copies of all 
three papers. The Magistrate’s record, called Criminal Miscellaneous. 
case No. 46, shows that a reward of Rs. 300 was offered by the Super- 
intendent of Police onthe 6th December for the arrest and conviction 
of each person concerned in the case ; and in another report of the 6th. 
February Shwe Wa is named as one of the Io persons arrested and 
as approver. Under section 172 of the Procedure Code the accused: 
are precluded from demanding police diaries, which is one reason,. 
I think, why pardons should be tendered by Magistrates in open Court. 
The prisoners questioned Shwe Wa, who deposed that, contrary to 
section 162, the police constable made him sign his confession. The 
Counsel had some difficulty in finding out what next happened. Shwe-. 
Wa says: “Two orthree days after the Superintendent of Police 
“wrote down what I said to him, a pardon was offered me at that 
“time. I was told if I spoke the truth [should be pardoned. I was 
“told to state the facts asthey took place.” Again: “ Mr. Superin- 
“tendent Jameson promised me the pardon. The promise was not 
“given to me in writing. Ido not know if the promise was reduced 
“to writing though not given to me.’”’ He says afterwards that he 
made a general confession about three different dacoities. 

There is nothing to show that the witness gave testimony under 
any other inducement than the one he deposes to, namely, the pro- 
mise made by the Superintendent of Police that he would be pardoned 
if he spoke the truth. The inducement seems to me illegal under: 
sections 163 and 343 of the Procedure Code as being offered by 
a police officer : and I do not think the offer made by the police officer 
is atender by a Magistrate within the meaning of section 337. Sec- 
tion 343 clearly divides proceedings under section 163 from those 
under section 337. The two sections are differently expressed: in 
section 337:there are no such words as “ cause to be tendered”’ : the 
power of the District Magistrate to delegate is confined to delegation 
to other Magistrates and does not empower him to delegate the work 
of tendering to any person who is not'a Magistrate. It is done with 
a view to the accomplice being examined as a witness in the parti- 
cular-case, namely, a case in which an inquiry is being conducted et 
the time by a Magistrate or Court [section 4 (c)]. There is nothing 
to show that any such inquiry was going on when the pardon was 
tendered, and on this absence of jurisdiction Mr. Vertannes lays stréss 
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and, in my opinion, with reason, if sections 208 and 209 be con-' 
sidered, The Courts have ‘been strict in excluding evidence got on 


illegal pardons (Hanmanta's-case, 1.L.R. 1 Bom., 610, and Asghar 
_Ali’s, IL. R. 2 All; 260), and the tender of pardons through: ‘the 


police has been condemned (6 W.R.,5 Criminal Letters). The two: 


cases cited are, however, not quite the same as the present ; andI have 


considered whether we have any ‘justification’ for extending section: 
337 s0 as to include a,pardon directed -and tendered as the pardon: 


was in this case. 

I think that us the power to pardon is ‘the creature of the statute 
and is strictly limited, and is plainly a magisterial function, we can- 
not treat what was done as mere irregularity. The Procedure Code, 


: section ’s529, only condones.such irregularity when the tender has been 


made by a Magistrate; and we ought. not to overrule section 163 


merely: because s the accomplice has throughout spoken of his induce- 


‘ment to tell the truth as being the offer. made to him, not by a Magis- 


_ trate. but by a police officer. It-was held by Phear, J., in the case of 
Mohesh Miswas, that it was the duty of the Judge to call the attention * 


-of the jury. to the fact that the approver was. speaking under the 
influence of a conditional pardon. Inthe present case I think it was 


his duty, especially as some of the prisoners were undefended and - 


had no access to the miscellaneous case which contains the written 
papers about pardon, to have pointed out the law on the subject and 
pointed out that the approver appeared to be speaking, not under 
a judicial offer of a pardon and the protection so conferred, but under 
the belief of a promise illegally made bya police officer: The learned 
Recorder has. stated that he was aware of the informality of the par- 
don. Thelearned Government Advocate who conducted the prose- 
cution and has argued the appeal has stated that he was not aware of 
the informality. The object of a trial is to discover the truth, but 
it is quite clear that important facts may remain undiscovered at the 
trial if the Magistrates are allowed to disconnect the offer of the 
tender in time and place from the taking of the evidence, the fulfil- 
ment of the-condition. Mr. Vertannes has argued thatthe tender: of 
a pardon is a judicial, not a ministerial, function, and that the. judicial 
officer could not appoint a deputy (Broome’s Legal Maxims and the 
dictum of Lord Camden). The provisions of sections 337, 338, and 
339 support this contention: the pardon can only be given about 
. a particular offence under inquiry, which is distinguished from investi- 
gation before the magisterial proceedings begin : the reasons why. such. 


offers are allowed is that evidence may be procured. If any dele-_ 


gation to’a police officer were allowed, 1 apprehend that such’ sections 
as section 163 would, as in the present case, be Lroken both in letter. 


‘and in spirit, and. that cases would go to the jury without either the 


responsible. and impartial public “ptosecutor, the prisoner, or his, 


Counsel, and in some cases the Judge himself, ‘naving any indication 
cf the inducement which has been operating on, the ‘infamous: ‘witness 


on whose testimony alone the prisoners are to be condemned. 


= 


The-Government Advocate informed us that at the trial “he used 


Shwe Wa as a pardoned’ witness... But'.in the appeal ‘he contends 
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that his testimony is admissible as an unpardoned witness. because 
he was not an accused person and not arrested in the present case, 
but is a man who is only supposed to have been concerned in the 
dacoity. The Government Advocate has argued. that a police officer 
or a Magistrate has a discretion, even after arrest, to treat a known 
robber or a murderer who confesses as if he were not a criminal; and 
that so long as they can prevent such a person becoming technically 
“an accused person” by shutting their eves to facts, they can use 
him as a competent witness and put him on oath and under cross- 
examination and compel him to answer. Mr. Vertannes has. strongly 
controverted this argument and, in my judgment, with good reason. 
As the learned Recorder openly expressed his disagreement in my 
view of the law on this subject, I feel I ought to give the constitu- 
tional reasons why I differ from the Counsel for the Crown in this 
contention. His argument seems to me to render null and.void such 
expressed requirements of the law as section 23 of the Police Act, 
which enjoins a police officer, under peril of fine and imprisonment, 
“to apprehend all persons whom they are legally authorized to 
“apprehend and for whose apprehension sufficient ground exists ;” 
section 54 of the Procedure Code, which defines some of these persons ; 
sections 167 and 170, which require the ‘police officer to bring the 
prisoner before a Magistrate; sections 208 and 209, which’ require. 
the Magistrate to proceed to inquiry; sections 191 and 351, em- 
powering Magistrates to act on either suspicion or evidence against 
’ criminals ; and section 342, which says that no oath shall be adminis- 
tered: to an accused person. The argument also nullifies sections 337 
and 343 and would allow a Magistrate, and even a police officer, to 
wink at the escape of great criminals without giving reasons and to 
evade all the precautions intended to secure the true testimony of 
the accomplice, which those sections and section 24 and following 
sections of the Evidence Act supply. I need hardly remark that 
these provisions and the rules about accomplices which ‘the Courts. 
enforce are not mere technical matters. We all know they are based 
on long experience and as protections against grievous evils. I think 
the Counsel for the Crown ought to have given more consideration to 
“my suggestion that the Indian Legislature coul! never have intended 
by a narrow and technical use of the words “accused person” to. 
“interfere with laws on which the allegiance of the subject depends. 
I say that a police officer has no power to pardon either before or 
after arrest or conviction, and that a Magistrate or other Court has 
no power except what for special reasons and for particular aid of 
justice sections 337 and 338 confer. This is the principle applied’ by 
the High Courts of Bombay and Allahabad in the cases! have cited 
above. The pretended power of suspending of laws, or the execution 
of laws, by mere executive authority and subject only to the orders of 
a higher executiv2 authority, as the Government. Advocate has con- 
tended, is illegal.. I would illustrate my objection to the doctrine by 
referring to the Petition of Right, which declares that “no otfender | 
“of what kind soever is exempted from the proceedings to be used - 
“and punishments to be inflicted by the lawes and statutes. If. by. 
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“the lawes and statutes of the land they had deserved death, by 
“the same lawes and statutes, alsoe they might and by no other 
“ought to have byn judged and executed. And also sundrie griev- 
“ous offenders by colour thereof clayming an- exemption have 
' “escaped the punishments due to them by the lawes and statutes 
“of this your realme, by reason that divers of your officers and’ 
“ministers of justice have unjustlie refused or forborne to proceed 
“against such offenders upon pretence that the said offenders: were 
“ punishable onlie by martiall lawe and by authority of sach com- 
“missions as aforesaid.” The famous petition concludes with the 
prayer “that in the things aforesaid all your officers and minis- 
‘ters shall serve you according to the lawes and statutes of this 
“realme.” As at the argument little account was taken of my sug- 
gestion that the Procedure Code must be considered along with those 
constitutional laws which the Indian Legislature cannot touch, I would 
now say with’Normal, J., in the matter of Ameer Khan (6 B. L. R., 
452), that it would be strange indeed if a great popular assembly like. 
the Parliament of England had given the Indian Legislature a power: 
of abrogating or tampering with such laws. It would be stranger 
still to suppose that the same Legislature which passed section 23 of 
the Police Act and sections 337 and 343 of the Procedure Code and 
section 24 of the Evidence Act had intended to allow the police to be 
judges whether or not the protective laws should be suspended. The 
witness Shwe Wa confessed his crime and is put forward as an 
accomplice. I hold therefore, following Hanmanta’s case, that as he 
was not legally pardoned, he could not have been examined as 
a witness. He evidently spoke under the inducement of the police. 
I think that the learned Recorder ought to have pointed this out in 
connection with the getting of the man’s signature to a statement made 
to a constable, and with the fact that he was again examined by the 
police officer who tendered the pardon, and immediately after the 
_tender and before the witness was examined by the Magistrate who: 
directed the tender, or the other Magistrate who afterwards inquired , 
into the case. Becing of the class described in section 337, I think the 
Legislature intended that the procedure there defined, and no other, 
should be applied to him. I look upon him as an accused person, 
and his case is similar in one respect to Regina v. Hanmanta in 
. that the inducement under which he testified was offered contrary to 
section 343 and differs from that allowed by section 337 in several 
‘respects. The pardon was not tendered by a Magistrate, but by a 
police officer, and was not offered in a case under inquiry. The con- 
dition was not limited to the one offence: he was to be pardoned 
only if he told the circumstances of several offences, ‘used every - 
endeavour to bring the offenders to justice, and pointcd out what stolen 
property he could. I read section 337 along with sections 170, 208; 
and 209. 0f the Procedure Code; and although I have referred to the 
English cases before writing this opinion, I think our attention must ° 
not be withdrawn from the different laws of ptccedure and. evidence 
which we have to apply. Thus section 132°of the Indian Evidence 
Act and section 342 of the: Procedure Code differ from England's case 
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(2 Leach, C. C. 767) ; and section 337 states the means intended by 
the Indian Legislature to put the accomplice-witness in a position. 
where “ he may give his evidence with a mind free of all the corrupt. 
““ influence which the fear of impending punishment and the desire to- 
“obtain immunity to himself at the expense of the prisoner might 
“otherwise produce” (fer Cockburn, C.J., in Winsor v. The Queen, 
L. R. 1, Q. B. 289). So far as the evidence in this case shows, the: 
inducement. operating on Shwe Wa was a general promise made by 
the police ; the Magistrate only appears in the background ; and the: 
accomplice had accepted a condition making him not only a witness 
in the particular case but in other cases, and also a detective. I do 
not think the irregularity can be validated unless we overrule sec- 
tions 170, 208, and 343, as well as section 337, and I fear that such 
a precedent would confuse the relations of the police and the Magis- 
trates and lead to various and grave evils. With reference to the 
concluding remarks in the learned Recorder’s opinion, I think it right. 
to state that 1 do not impute anything to the Superintendent of Police 
except the illegality of the tender of the pardon. The evidence about: 
that transaction given in this particular case by witnesses before the 
jury is, in my opinion, relevant. So es 


{ENCLOSURES. | 


ae: (1) 
From the Superintendent of Police, Rangoon Town District, to the District Magis~ . 
trate, Rangoon,—No. 46—9, dated the 24th Fanuary 1883. 


IT gave the honour to report that I have received information that Shwe Wa,. 
one of the dacoits inthe dacoity which took place at the slaughter-house on the ~ 
house of Maung Bwin, is willing, if he receive a free pardon, to make a full’ confes- 
sion and to assist the police in arresting the defendants and recovering the property ; 
and as it seems (considering that all the detective ability of the town police has. 
been unavailingly directed to this case for sometime) that withcut one of the 
accomplices becoming evidence it will be impossibleto get to the bottom of the late 
dacoities, I have the honour to request that you will be good enough to furnish me 
with a pardon under section 337,Criminal Procedure Code, to be tendered to Shwe 


Wa. 





(2) 
Remarks by the District Magistrate, Rangoon,—dated the 25th Fanuary 1883. 


I AGREE to the tender of a pardon, my reasons being that the police have failed 
hitherto to discover any clue to the dacoities, also that owing to the secrecy of the: - 
organization it is unlikely that any evidence will be forthcoming unless an approver 
is detained and admitted. 

(3) 
From the Deputy Commissioner, Rangoon Town District, to the Superintendent of 
Police, Rangoon Tow.» District,—No. 46—t10, dated the 25th Fanuary 1883. 

In reply to your letter of the 24th instant I have the honour to request you szill 

be-good enough to tender a pardon to Maung-Shwe Wa on the conditions— 


that he make a full and complete disclosure of all-the persons implicated ine 
the late dacoities in and about Rangoon ; ie 
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that he use every endeavour to bring to justice the perpetrators of the said 
' dacoities ; c 

that he point out.as much as he is able the property stolen in these dacoities 
and give up or procure the arms used ; : ; sae 
that he disclose all the circumstances prior to, attendant upon, and subse- 

quent to these events ; and ure ; 
that he withhold no information regarding any of the offences committed that 

; he is in possession of. ~ i ity 

If he agrees to these terms, I shall be ready to examine him at any time you may 
think necessary. ; é 





; Opinion of C.F. Egerten Allen, Esq., Officiating Recorder. 
a % x 2K * 

It is argued that because the pardon was irregularly offered to Shwe 
Wa therefore his evidence is inadmissible, and the cases of Regina v. 
Hanmanta, 1. L. R. 1 Bom., p. 610, and Empress of India v. Asghar 
Ali and others, \.L.R. 2 All., p. 260, were quoted in support of that 
view ; but it seems to me the clearest distinction can be drawn be- 
tween those cases and this one, for whereas in those cases evidence 
was rejected because admitted in contravention of substantive law, 
in this case the evidence was at the most obtained by the contraven- 
tion of a law of procedure on wHat, I submit, was a trivial point. i. 

It must be always remembered that from the point of view [ take, 
no pardon at all was necessary, for Shwe Wa was never an accused 
person, that is, he was never presented in that aspect either before 
the Committing Magistrate or before the Court of Sessions. 

From what I have said it follows that I did. and do, believe his evi- 
dence to have been admissible, and that the accused were in no way 
prejudiced by any irregularity in the.mode of pardoning him, suppos- 
ing him to have stood in need of a pardon. 

(6) Whether the misdirection, if any, or the reception of inadmis- 
sible evidence constitute error sufficient to justify the reversal of the 
convictions passed on the prisoners Nos. 1, 2, 3, 4, 6, 7 and 8 or any 
of them. ; 

_ That is, [ suppose, whether the provisions of section 537, Criminal 
Procedure Code, and of section 167, Evidence Act, will save what 
errors occur. I can give no opinion. e 

(7) Whether the said prisoners or any of them ought to he acquitted. 

I do not think they ought to be, but it is out of my hands now. 

I do not think, looking at the Judicial! Commissioner’s opinion in 
this case, that [ ought to conclude without saying emphatically that 
I.do not believe the Superintendent of Police is capable of offering 
an illegal inducement to.a prisoner, He may have been wrong in 
conveying the Magistrate’s decision to grant a pardon to the prisoner, 
though [ fail to sée that any blame attaches to him in the matter, I 
am certain he is incapable of contravening the provisions of section” 
162, Criminal Procedure Code: from the view 1 take the matter is 
quite outside the decision of the appeal and is rot before the High 
Court, but. do not like to allow what appear to me to be strictures 
-on. the. conduct..of the Superintendent of Police occurring in the: 
opinion. of the -Judicial Commissioner to go before the High’ Court 
without this protest from me. ~ omer ids een 
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The remark of Shwe Wa that he wes giving evidence because the 
Superintendent of Police had offered him a pardon is to be explained 
by the fact that the Superintendent of Police had offered him the 
Magistrate’s pardon, , 





The reférence - by the Judges of the Special Court was as follows:-— 
. The points on which we differ are the following :-— 

1) Whether the learned Recorder misdirected the jury in tell: 
ing them that Ram Kumar’s evidence was, if believed, 
important corroboration of the accomplice Shwe Wa; 

(2) Whether the Recorder should not have more distinctly in- 
formed the jury that it was unsafe to convict any one of 
the prisoners unless the accomplices were materially cor- 

roborated as regards that particular prisoner ; 

(3) Whether the Recorder should not have directed the jury 
that there was no corroboration as regards prisoners Nos. 
‘4,6 and 8, namely, Nga Po Thein, Nga Shwe Thaung’ 
and Nga Hlaing alias Po Zan; 

(4) Whether the Recorder should not have distirctly pointed: 
out that there was no independent corroboration of the-~ 
accomplices as regards prisoners Nos. 2, 3 and 7, Nga 
Po Kyin, Nga Po Hnit and Nga Tun Nyein ; 

(5) Whether the evidence of the witness Shwe Wa was admis-" 
sible ; 

(6) Whether the misdirection, if any, or the reception of in-_ 

admissible evidence constitute error sufficient to justify’ 
the reversal of the convictions passed on the Prisoners: 
Nos. I, 2, 3, 4, 6, 7 and 8, or any ofthem; ‘4 

(7) Whether the said prisoners, or any of them, ought to be 
acquitted. i 





The Judgment of the Court was delivered by— 

’ MITTER, J.—In this case seven questions have been referred to us 
under the provisions of section 80 of “ The Burma Courts Act,” XVII 
of 1875. 

The first question is whether the learned Recorder misdirected 
the jury in telling them that Ram Kumar’s evidence was, if believed, 

“important corroboration of the accomplice Shwe Wa.” 

We are of opinion that this question must be answered in the affir- 
mative. 

‘The second question is ‘whether the Recorder should not have 
“ more distinctly informed the jury that it was unsafe to convict any 
“one of the-prisoners unless the accomplices were materially corro- 
“borated ‘as regards that particular prisoner:” Undoubtedly the 
‘learned Recorder should have made the jury clearly understand that, 
in order to the conviction of any one prisoner, corroboration as re- 
-gards that particular prisoner was admissible, and that without such 
corroboration, although the jury might convict, it would be unsafe to 
doso, ‘This of course might, be done either in express language or in 
. language conveying this meaning by necessary implication. We have 
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‘read the charge of the learned Recorder in the present case and, 
‘though the direction might have been made clearer, we are unable to 
say that the language used was not sufficient to convey a proper direc- 
tion to the jury by necessary implication, _ 

The third question is ‘ whether, the Recorder should. not have 

“* directed the jury that there was no corroboration as regards pri- 
“ soners Nos. 4, 6 and 8, namely, Nga Po. Thein, Nga Shwe Thaung 
“and Nga Hlaing alias Po Zan.” We think that this question must 
be answered in the affirmative. 
' "Phe fourth question is ‘ whether the Recorder should not have 
“ distinctly pointed out that there was no independent corroboration 
“of the accomplices as regards prisoners Nos. 2, 3 and 7,—Nga Po 
“ Kyin, Nga Po Hnit and Nga Tun Nyein.” This question we are 
unable to answer categorically. The rule is that accomplice evidence 
is not strengthened by any corroboration of the accomplices zuter se. 
Whether any particular witness examined is to be regarded as an 
‘accomplice, oris an independent ‘witness untainted with the character 
of an accomplice, is a question of fact which the learned Judges in the 
Court below must determine for themselves and then’ proceed to 
apply: the above rule. - 

The filth question is “ whether the evidence of the witness Shwe 
Wa was admissible.” In answering this question it must be borne 
in mind that-the statements of this man are not being considered as 
affecting himself and his liability to punishment but only as affecting 
third persons against whom they are offered in evidence. Under the 
circumstances as disclosed in the record and inthe statement sent up 
by the learned Judges below, we are of opinion that the evidence of 
‘this witness was admissible: though of course she facts connected - 
‘with this testimony, and the circumstances under which this individual 
‘came to appear in the ‘ witness-box, should properly’ have been 
‘pointed out tothe jury in © order to enable them duly to estimate the 
value of the evidence itself. Under the Evidence Act admissibility is 
the rule and exclusion the exception, and circumstances which under 
other systems might operate to exclude are, under the Act, to be taken 
into consideration only in judging of the value to be allowed to 
evidence when admitted. ME 

. The sixth question is “ whether the misdirection, if any, or the 
“reception of inadmissible evidence constitute error sufficient to jus- 
“tify the reversal of the convictions passed on the prisoners Nos, 1, 2, 
3, 4, 6, 7 and 8, or any of them.” ‘This is a qusetion which we can- 
not answer. Under the provisions of section 80 of the Burma Courts 
Act, the questions which may be submitted to us are those involving 
a point of law, or custom having the force of law, or the admissibility 
of evidence, or the construction of a document affecting the merits of 
the case; and we think that this particular question does not come 
within this category. It will be for the Judges in the Court below, 
after excluding any evidence that has been improperly admitted, to 
détermine whether any evidence remains to support the conviction, 
If some evidence remains, having regard to the fact that the case was 
tried by a jury, it will of course be impossible for those Judges to say 
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what might have been the effect on the minds of the jury’of the ad- 
missible evidence separated. from that which was inadmissible. If no 
evidence remains after putting aside that which was improperly re- 
ceived, the prisioners would be properly acquitted. If, on the other. 
hand, some evidence remains, the proper course will be to direct a 
new trial. 

There remains the eighth question, “ whether the said prisoners, or 
‘any .of them, ought to be acquitted.” With reference to what we 
. have just said on the sixth point, we think that this also is a question 

which we must decline to answer. 


Before ¥. Fardine; Esq. 
NGA TUN LU (sy nis cuarDIAN MA THET)—Aprenzant v, NGA PO 
YAUK anp MI MIN THWE—ResronrpentTs. 
Mr, Gillbanks for appellant. ° Mr. Burn for respondents. 
Buddhist Law—Succession— Wife's property inherited after marriage. 
The question as to the interest taken by a husband in property inherited after 


her-marriage by his deceased wife considered but not decided. Close analogy of the 
Burmese system with that of the Tamil inhabitants of Jaffna in Ceylon pointed 


out. : 
* * a * * 


It is unnecessary to determine the difficult question argued here 


and discussed in both Courts below about the nature of the estate 
taken by Shwe Byi in the ancestral land which his wife, Ma Shwe 
Gyun, inherited from her parents after her marriage: with Shwe Byi. 
' She died leaving issue of the marriage, and Shwe Byi married again, 


(See page 212 supra for Po Lat's case and pages 108 and 115 supra 


for the.cases of Shwe Yo and Miz Saung.) Whether the widower 
‘Shwe Byi took the garden as sole owner or only as part owner and 
otherwise subject ‘to the claims of his children by Ma Shwe Gyun; 
whether on her death he had the dominion or only the rights of 
management as head of the family are questions of great impor- 
tance. They have been very faintly argued. The case of Shwe 
Ngén at page 110 supra suggests that the ancestral property 
devolving on the mother during her- coverture may, as her thiztht, 
or separate property, have a character of its own, just as the per- 
sonal belongings of a parent—the paribhoga of chapter 6 of 
Dr. Forchbammer’s translation of the Wagaru Dhammathat— 
follow special rules in most of these codes. At present I have not 
found the key to the safe interpretation of the rules of partition found 
in the beginning of that chapter and in the beginning of chapter 10 
of the Manu Kyé. That both husband and wife may bring in sepa- 
xate property into the house on their marriage is clear. Its separate 
quality is. again recognized at the time of divorce, and again in some 
of the rules of succession of their descendants. I am inclined to sup- 
pose that the Burmese rules about women’s sepatate property of dif- 
ferent sorts are somehow connected with the Hindu law. (See the 
Vyavahara, Mayukha and Dayabhaga, Stokes’ Hindu law books, 
pages 98 and 231.) There is a case at page 312 of the third volume 
' of the Madras High Court Reports to the effect that property devolving 
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on a woman by inheritance is not Sividhan at Hindu law. But in 
dealing’ with such subjects, so far as non-Aryan races are concerned, 
it is well to read the discussion of Stridhan in Mr. Nelson’s View of 
the Hindu Law. The closest analogy to the Burmese system that I 
know of is contained in the rules of the Tamil inhabitants of Jaffna in 
Ceylon, called the Thasatvalamy, compiled by the Dutch rulers in 
A.D. 1707. About these Mr, J. D. Mayne remarks that they probably 
contain the customary law of Southern India before British Courts 
introduced Brahman shastrees to interpret Hindu law in the Madras 
Presidency. These rules begin by dividing property into three classes : 
hereditary, when brought by the husband; dowry,. when brought 
by the wife; and acguzsttion, if acquired during the marriage. The 
second rule lays down that property inherited by the husband devolves 
like. his hereditavy, and property inherited by the wife devolves 
like her dowry. ‘There are so many resemblances between these. 

‘ rules and those of the ‘Burmans as to induce me to suggest that they | 
‘should be closely studied when the question of the surviving husband 
or .wife’s interest in property on the death of the other comes up for 
decision. At present J am unable to say whether the rule of parti- 
tion given in section 74 of Dr. Forchhammer's Wagaru and found in 
more recent Dkammathats relates only to the mother’s separate pro-. 
perty or to that plus joint acquisitions or p/us the husband’s separate 
property. Until the translation of the Wagaru is published with 
notes I am unable to place any precise meaning on the word “ pro- 
perty ” as used in previous translations of different Dhammathats. 
The Pali originals must first be ascertained and their meaning inquired 
into. It is possible that some confusion has occurred between sepa- 

‘rate and joint property since the early Dhammathats were compiled ; 
and there is a peculiar difficulty in Burma in deciding these matters 
because, unlike the Hindu law books, hardly any suggestion-occurs of 
any difference in treatment of moveable and immoveable_ property. 
I am induced to make these remarks in order that the important points 
which will some day have to be settled may not be left unstudied 
altogether by the Courts and the Bar in the meanwhile. 

.[Notz.—In the argument of this appeal the Buddhist law was referred to asre- 
gards the questions whether a son or daughter on birth takes any interest in the 
ancestral property of his parents, and whether he is entitled to share with them in 
the said property and the acquired property, provided that he works with them in 
the acquisition. The Tagore Law Case and the Wunnana on Inheritance, section 
to, were cited. ‘These questions are important under the Civil Procedure Code, 
secticn 266, as a meré “expectation of succession by survivorship or. other merely 
contingent or possible right or interest” is not subject to attachment. See Maung 
Po Lat v, Mi Po Le.) 

[SPECIAL COURT.] phe a 
fio efone.F.. fardine, Esq.,.and.W.h. Agnew, Esq... 





ninal Reference '  QUEEN-EMPRESS v. NGA SHWE GYAW,” 
No. §. , The Government Advocate. for the CrG6wn. 
heey ; j Criminal Procedure Cede, s. 526—Transfer of crimina Icase. 
ae -The Judicial Commissioner cannot transfer a case from one Sessions-Court to 
aa another’‘on the reference of the Sessions Judge, who should proceed by motion under 


section $26, Criminal Procedure Code. 
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THE case was referred to the Special Court by the Judicial 
Commissioner with the following order, 

The learned Judge having in another trial expressed a strong opinion 
on the facts alleged against the person now accused and committed for 
trial has shown his anxiety for the impartial course of justice by 
recording a proceeding, and sending it to this Court in order to have 
the commitment quashed, and the case transferred to the Deputy 
Commissioner, or else a transfer made to another Court of Session. 
Section 487 of the Criminal Procedure Code appears to me in its spirit, 
if not in its letter, to.justify the feeling of the Judge (see Regina v. 
‘Gajt, 1. L, R. 1 Bom., 311), 

It has been the practice of this Court to act on references made by 
Judicial Officers in such matters, and | believe the Court has used its 
own discretion in determining whether before making a transfer a notice, 
should be issued to the accused to show cause against it. In acting 
on the reference | followed the practice of the Bombay High Court, 
whose Registrar I once was. In Regina v. Gajé an instance will be 
found under the Code of 1872. 

The learned Recorder of Rangoon, whom I have conferred with, has 
however drawn my attention to an opposite ruling of the High Court 
of Calcutta in Queen v, Zuhtruddin (1. L.R.1 Cal., 219—22¢, W.R. 
Cr. 27), where the very point in question was argued under the same 
- Code before a Full Bench. The reason given for public judicial pro- 
_ ceeding is stated by Garth, C.J., as follows: “It is extremely desirable 
“that the public should fully understand that in this country there’ is 
“the same law forthe Government as for the subject, and that there is 
“not one practice for the Crown and another for the prisoner.” 

Since then section 526 of the Code of 1882 has been passed greatly 
altering the corresponding rule ofthe old Code.of 1872, section 64, 
and requiring that “every application for the exercise of the power of 
“transfer shall be. made by motion, which shall, except when the 
“applicant is the Advocate-General, be supported by affidavit or 
“affirmation.” See also Queen v. Upendronath, \. L. R.1 Cal., 356. 

The new rule appears to me to have been made in consideration of 
the two Calcutta cases above quoted. : 

The matter being of general importance, I-determine to refer it for 
the consideration of the Special Court. 

The point I refer is whether this Court can as a High Court trans- 
fer the case from the Seasions Judge of Irrawaddy, acting only on the 
proceeding of the learned Judge. 

I would suggest to the Government Advocate that he should give 
the Special Court the advantage of his argument. 





THE Judgment of the Court was delivered by— 

-JARDINE, J.—We are of opinion that the proceeding of the Sessions 
Judge doés not differ essentially from the letter sent by the Judge 
2 the Registrar in the case Regina v. Zuhiruddin, |.L.R.1-Cal. F. 

+, 219. ; 

We therefore answer the question of law stated in the Judicial . 
Commissioner’s reference in the negative. - 

i 
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The proper course for the Sessions Judge to tifa 3 is by motion in 
the Judicial Commissioner's Court under section 526 ‘of the. Code -of 
Criminal Procedure. 





[PRIVY COUNCIL.) 
18840 Before Lord Fitagerald, Str Barnes Peacock, Sir Robert P. Buitian, 


Febyuary “ety Richard Couch, and Sir Arthur Hobhouse. 
9: MAUNG HMUN TAW v. MA PWA. 


Buddhist Law— Husband and wife-—Maintenance.. 

Under’ the circumstances of the case the plaintiff held not entitled to sue her 
husband for maintenance for the period during which she had maintained herself 
out of her own mearis. 

“THE appellant was the defendant in an action brought. by the 
respondent in the Court of the Recorder of Rangoon, in which the 
respondent alleged that she was married in Rangoon to ‘the appellant 
according to Burmese rights and customs, and claimed Rs. 10,000 for. 
her expensés of necessaries and living for five years, deducting | 
Rs. 1,400, the amount realized by the sale of a house given to her by the 
appellant.. The appellant denied the marriage and that the respondent 
was entitled to any maintenance. The Recorder found as a fact that 
she was the wife of the defendant bya validly constituted marriage, 
the Burmese law * recognizing a plurality of wives, and the plaintiff 
being’ what is generally called a lesser wife. Their Lordships are of 
opinion that this was quite in ‘accordance with the evidence. He then 
considered the: question of maintenance, as to which the material . facts 

may be taken from the evidence which ‘the plaintiff herself gave. 
‘Lhey were married j in Tagu 1235 (about 1873 A.D.). The. defendant 
is a trader in timber and % a forester, and has forest leases in Zimmé, 
the Maingléngyi forest. The plaintiff carried on a business of ‘her 
own at Rangoon. At the marriage the defendant gave her a dower 
of Rs. 20,000, and they lived together for some time, principally at 
Rangoon, ‘but the defendant's s’ business frequently took him away. 
He wished her to reside at Rangoon, and requested her to ‘live in a 
respectable style, which she did, entertaining the relatives and friends 
of the defendant, and he not giving her any money towards the 
expenses of those entertainments. The plaintiff always carried on a 
business of her own, dealing in mineral oil and rice, and accumulated 
Rs. 80,c00. i in different kinds of property, and lived, she said, in the 
same ‘style after‘marrying the defendant as she had done “pefore. In 
the opinion of the Recorder the plaintiff received from the defendant 
about Ks. 23,500, but she said’ she had expended all that .and large 
sums of her own in works of merit for the defendant at his request: 


Upon the question of maintenance the Recorder said :— > 


“There are. many passages in 1the Manu Wunndna and,Manu T nara. “Siem tn 
Dhammathats, both recognized as of high authority, which show that ¢ husband, is. 
bonnd to maintain his ife ; and in the M anu, Kye Dhammathat, translated by. ‘the 
Jate Dr. Richardson, ‘ihich | is the Dhammiathat- hitherto ‘most generally “used as. a 

. guide in questions of Burmese law, probably from the fact of it being the’ only one 
franslated-into English, ini thé chapter’ on, ae different. kind of wives, paragraph 14s 
page 14, the liability is clearly i ndicated.”” ; 
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Then, after stating what was there laid down, he said he was of 
opinion that the plaintiff was entitled to maintenance suitable to her 
position as second wife, having reference to the defendant’s means 
and ability to pay. The judgment, from which itis unnecessary to’ 
quote more, ended by saying that the plaintiff was not estopped from 
claiming for the period during which shelived at her cost, provided 
_ it was not barred by the law of limitation, and giving the plaintiff a 

decree for the amount claimed, namely, Rs. 10,000 and costs. 

Since this judgment was given, Mr. Jardine, the present Judicial 
Commissioner of British. Burma, has published some valuable notes 
on Buddhist law, with translations of the Wunnana Dhammathat and 
several others, on marriage and divorce and inheritance and partition, 
with notes and cases illustrating the Burmese law of marriage and 
divorce as now administered in the British Courts. In coming toan 
opinion upon this appeal, their Lordships have had the advantage of 
this additional information about Burmese law. 

For the purposes of marriage, divorce, and inheritance the property 
of the married persons is considered separate or joint. Sy ts 

The following is defined as separate properly of the husband ‘and 
wife by Major Sparks in his Code, which has been used in the British 
‘Courts as an authority on Burmese law :— 1a 3 

(i) what belonged to either before marriage ; 

(ii) what has been given specially to either since marriage ; 

(iii) what has come ‘into the possession of either by inheritance 
from his or her own family since marriage ; 

(iv) clothes, jewels, and ornaments.. 

The profits or interest arising since marriage from the employment 
-or investment of the separate property of either husband or wife, as 
also the property acquired during the coverture by their mutual skil 
-and industry, are their joint property. s 

It is the duty of the husband to provide subsistence for his wife, and 
to furnish her with suitable clothes and ornaments. If he fails to do. 
so he is liable to pay debts contracted by her for necessaries ; but it 
appears to their Lordships that this law would not be applicable 
where she has sufficient means of her own. They have not found any 
authority for saying that where the wife has maintained herself she can 
sue her husband for maintenance for the period during which she has 
done so. i 

By the Burma Courts Act, 1875, section 4, it is enacted that where . 
in-any suit or proceeding it is necessary for any Court under that Act 
to decide any question regarding succession, inheritance, marriage 
or caste, or any religious usage or institution, the Buddhist law, in 
cases where the parties are Buddhists, shall form the rule of decision, 
except in so far as such law has, by legislative enactment, been 
altered or abolished, or is opposed to any custom having the force of 
-law in British Burma. And in cases not provided for bythe former 
part of the section, or by any other laty for the time being in force, 
the Court shall act according to justice, equity, and good conscience. 
It appears to their Lordships that this is a question regarding marriage 
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and is to be decided according to the Buddliist law ; but assuming that 
‘it.is a case in which the Court is to act according ‘to justice, equity, 
and ‘good conscience, their Lordships have considered whether the 
decree appealed from can be supported on those grounds. 

The ‘Recorder seems to have taken this view of the case, for he 
' gays :— 

* It seems to me unjust that merely because a wife had tacitly lived at her own 


expense under a particular set of circumstances, she should, as it were, be taken 
thereby to have contracted herself out of her rights, and be unable to recover them 


’ when those circumstances have become changed, and that through the. fault of the 


husband.” 


Their Lordships do not agree to this. Having regard to the’ Bur- 
mese law as to the property of married persons, they do not seein the 
facts of this case any ground in equity or good conscience for making 
the defendant liable for maintenance. It maybe that he requested. the 
plaintiff to live in a respectable manner, but she incurred'no additional 
expenses in consequence, It did nict cause any change in her style 
‘of living, and it is not possible to assign any portion of her claim to 
that request. 

It remains to be noticed that in the reasons for the appeal it is said 
that there had been a divorce according to Buddhist law by the 
conduct of the parties. This was not made a ground of defen t in the . 
defendant’s written statement, and there was no issue upon it. And. 
consequently their Lordships intimated to the Counsel for the 


appellant that they could not allow this question to be argued. 


For the reasons above given their Lordships will humbly advise 
Her Majesty, to reverse the decree of the Recorder’s Court and to 
order the suit to be dismissed with costs in that Court. The cost of 
the appeal to be paid by the respondent. ; 





Before W. FE. Ward, Esq. 


‘Inthe matter of the petition of Mr. G. F,-Travers Drapes, Barrister-at-law and: 
Advocate of the 1st grade, on his own behalf and on behalf of the body of 1st 
and 2nd grade Advocates practising at Akyab. 


Act &, 1882, s. 3to— Burma Courts Act, ss, 86 and 84, 


“Sessions Judges may allow grd class Advocates to appedh plead, and act 
before them in criminal appeals, 

THIS is a petition preferred by Mr. Travers rapes, Barrister-at- 
law and Advocate of the 1st grade, on-his own behalf and on behalf 
of the body of .ist and and grade Advocates practising at Akyab, 
British Burma. 

The question raised .is ; whether the Sessions Judge of Akyab; in - 
.... ertain..criminal-_appeal.cases. which came.before_him,.. was justified in. 
allowing a 3rd grade Advocate to appear and plead - for the 

mppele nts, 
Section 86 of the’ Burma Courts Act prohibits any person appear- 


ing, pleading, or acting as the Advocate of any suitor, or of any 


appellant, complainant, or accused. person” in, the Court of the Judicial 
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Commissioner, or in any Court, whether civil or criminal, subordinate 
thereto, unless such person is licensed thereto by the Judicial 
Commissioner. 

The same section authorizes the Judicial Commissioner to make 
rules for the qualification, admission, and enrolment of proper 
persons to’appear, plead, or act as aforesaid, and declares that any 
person appearing, pleading, and acting in contravention of any such rule 
shall be fined. ‘ 

The Judicial Commissioner has issued rules under this section of 
the Burma Courts Act, and under those rules 3rd class Advocates are 
not authorized to appear, plead, or act in the Court of the Commis- 
sioners or Sessions Judges of this province ; they are only authorized. 
to appear, plead, and act in the Courts of the Assistant and Extra 
Assistant Commissioners, and in the Courts of all the Magistrates, 
and in the Court of the Deputy Commissioner of any district where 
there is no resident Advocate of the 1st and 2nd grade. 

Mr. Drapes has urged before me that, as under these rules 3rd 
class Advocates are not authorized to appear and plead in the Courts © 
of Sessions Judges, the Sessions Judge of Akyab should not have 
allowed an Advocate of this class to appear in the criminal appeals 
referred to, a 

Section 87, however, of the Burma Courts Act contains the 


following proviso :— 


‘Nothing contained in section 86, or in any rule made thereunder, shall“be 
deemed to affect the 2nd clause of section 186 of the Code of Criminal Procedure.” 


The section of the old Procedure Code here referred to has been 
superseded by section 340 of the present Code, which runs thus— 


“Every person accused before any Criminal Court may of right be defended by 
a pleader.”” . ce 

And in section 4, clause (z), of the Code a pleader is defined to 
mean, with reference to any proceeding in any Court, “a pleader 
“authorized under any law for the time being in force to practise in 
“such Court, and includes (1) an advocate, a vakil, and an attorney 
“of the High Court so authorized; and (2) any mukhtar or other 
“person appointed with the permission of the Court to act tu such 
“ proceeding.” The question, therefore, arises whether the action 
of the Sessions Judge of Arakan was not justified under section 340, 
Code of Criminal Procedure, upon the ground that a.grd grade Advo- 
cate in Burma is a pleader within the definition of clause (7), section 
4, of the Code. ; 

Mr. Drapes has contended that the words “or other person” in 
this clause cannot be interpreted to include an Advocate of the 3rd 
grade in British Burma, and he has quoted Maxwell on the Interpre- 
tation of Statutes, pages 291 and 297, in support of his contention, 
I do not, however, see-that what he has quoted supports his case in 
any way. I have not got to consider whether a- Sessions Judge has | 
power to allow “any person” to appea r before him in a criminay 
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‘appeal, but only whether he can allow a 3rd gradé -Advocate in this 
province, who is not otherwise authorized’ so to “appear: .. Now, it is: 
quite clear from ‘the definition of the word “ pleader”’ in the Code‘of 
Criminal Procedure that a Sessions. Judge can allow a mukhtar so to 
appear ; and, if that be so, I am unable to discover any reason why a: 


_ 3rd grade Advocate in. Burma’ should not enjoy the same privileges. 
in this -respect as a mukhtar in Bengal. I may here notice that, 


whereas a 3rd class Advocate in this province can appear, plead, and. 
act in certain Courts, both civil and criminal, a mukhtar.in Bengal 


‘cannot appear, plead, or act in any, Civil Court; it could, therefore, 


‘scarcely be contended, nor has Mr. Drapes raised any such. conten- 
tion, that a 3rd class Advocate in. Burma belongs to a class distinct 
from, or-inferior to, the class of. mukhtars in. Bengal. 


Mr. Drapes -has pointed. out that, under section 186 of.the old Pro- 
cedure Code, the Sessions Judge of Akyab could not have allowed a 
3rd class Advocate to appear, inasmuch as such Advocates are plead- 
ers. I am not prepared to. admit this, as a good deal depends upon 
what was meant by the word “pleader,” which is not defined under 
the old Code. But. however that may be, I have only to deal in the 
present case with the Code of Procedure now in force, and under that 
Code I am clearly of opinion that the Sessions Judges of this province 
are permitted to allow 3rd class Advocates to appear, plead, and act , 
before them in criminal appeals. At the same time I think this 
permission should be given sparingly, and only in cases in whiclf 
the Judge thinks that the appellant clearly cannot afford to entertain 


' Advocates of the higher grades, 


Pecan met 


Before W. E. Ward, Esq. 
QUEEN-EMPRESS 2. MI MIN SI anp TWO OTHERS, | 


Act XLV, 1860, ss. agz%and 294. 


In a charge under section 292 or 294, Indian Penal Code; the words or represen- 
tation alleged to be obscene should always be specified, and the judgment should. 
“state what the Magistrate finds to have been exhibited or uttered. : 


» ‘THE accused in this case have been convicted under section 294, Indian 
Penal Code, of using abusive language, in a public place. Although 
the accused admit having used abusive language, there is nothing ‘on 
the record to show what. were the words used; and when the accused. 
were charged they were not.informed what words they: were accused ‘of 
having used. The convictions must be set aside. Section 294.0f'the 
Penal. Code refers to obscene language. Abusive language is not 
necessarily obscene, and as there is no: evidence of the words used: by 


~-the*aceusedy it-is-clear-that-the-convictions-cannot: be-supported..[he: 


fines, if paid by: the accused, must-be refunded. -.. Ae 
When acharge’ is brought against an accused: under’ section 292 
or294, Indian Penal Code, it should always specify the words~ or 


‘representations alleged to be obscene, and thé Magistrate should state. 


in his judgment what he finds to have been exhibited or uttered. - : 
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[SPECIAL COURT.] 
Before W. F. Agnew, Esq., and W. E. Ward, Esq. 
NGA THA MAUNG AND OTHERS (Arrettawts) v, QUEEN-EMPRESS Criminal Refer 


(RESPONDENT). No. 9, 
Local Government—P vans fer of Sessions pinnae icloke Corivt—Failuve of 1883. 
justice—Sections 177, 178, 53%, Act X of 1882: 1884, 
Por Hier Court (PRINSEP anp O’Kingary, JJ. )—The Local, Government has May 


22, 


no power, under section 178 of the Code of Criminal Procedure, to transfer a case 
duly committed to the Sessions Court of the Recordér of Rangoon from the Court’ 
of the Recorder to that of the Commissioner and Sessions Judge of Pegu. 

Pé? Spzciaz, Court.—When the Local Government, acting under section 178, 

- Code of. Criminal Procedure, transferred a case duly | commitied t to the Sessions 
Court of the Recorder of Rangoon “to be tried in the Sessions division of Pegu, ” 
and the cdse was tried by the Sessions Judge of Pegu, the Court refused to inter- 
fete, whether or not the Sessions’ Judge had jurisdictios, there being nothing to 
show that, if any error had been committed, there had been a failure of j justice. 

Per Acnew, J.—Although the order of ‘the Local Government referred to had 
the practical effect of transferring the case from one Sessiors Court to another, this 
was an accident with which the Special Court had no concern. 

’ Per Warp, J.—The Government Advocate was bound to show the Special Court 

that the Sessions Judge of Pegu iad jurisdiction. The case not having been trans- 
ferred to his Court the judge ‘had no jurisdiction. 


THIS case was tried by the Sessions Judge of Pegu and the sibel 
lants convicted. The appellants appealed to the Judicial Commis- 
sioner. The jidicial Commissioner referred’ the case to the Specitl 
Court to decide whether the Sessions Judge of Pegu had jurisdiction 
to try the case. The facts of the case are sufficiently set forth in 
the opmions given below of the Judicial Commissioner and the 
Officiating Recorder when submitting the case to the High Court of 
Calcutta :— 

: Opinion of J. Fardine, Esq., fudiciai Commissioner. 

The’ prisoners in this case were prosecuted before a Magistrate 
having jurisdiction in the town of Rangoon, the town being a district 
in’ which the Recorder of Rangoon exercises the powers of a Court of 
Sessions under section 60 of the Burma Courts Act of 1875. The 
same section declares that, for the purposes of section 64A of the 
Code of Criminal Procedure, the Court of the Recorder shall be 
deemed to be a High Court; and section 61 confers on the Recorder 
all the powers of a High Court under the Code of Criminal Procedure 
in respect to the proceedings of the Magistrate of the town. 

Under section 3 of the Code of Criminal Procedure, 1882, the 
reference to‘ section 64A must bé takén to be made to section 527 of 
the same Code. Im other respécts section’ 1 of the same Code pre- 
serves the special legislation of the local Courts Act where there is 
no spécific provision to the’ contrary. 

. The Magistrate committed prisoners for trial before the’ Récordér’s 
Court.. No: doubt about the jurisdiction of the Recorder to hold 
the’ trial seems' to’ have béén suggestéd, and’ no’ reference was 
made to the Judicial Commissioner under section 185, nor aliy 
processing takén to quash the commitment under section 215. roe! 
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The learned Recorder wrote to the Secretary to the Chief Com- — 
missioner “to request that the Local Government will te pleased, 
under the provisions of section 178 of the Criminal Procedure Code, 
to direct the transfer of the cases to the Pegu Sessions division for 
trial by the Sessions Court of that division.” 

The order of the Chief Commissioner is contained in a letter of — 
the zoth September 1883 from the Secretary to the Recorder, direct- 
ing that ihe cases “ be’tried in the Sessions division of Pegu.” Upon 
this the learned Recorder forwarded the record to the Commissioner 
‘of Pegu, who, undef section 35 of the Burma Courts Act, “ is deemed 
to have the power of a Sessions Judge.” The Commissioner tried the 
‘prisoners in his Sessions Court sitting at Rangoon; the prisoners 
appealed to-ine as Judicial Commissioner and-I admitted their appeals | 
and then referred_them to the Special Court for -disposal, as | had. 
‘ doubts about the valid dity of the order of transfer and the jurisdiction 
of the Commissionér to try the prisoners, and of the Court of the 
Judicial Commissioner to‘detezmine the merits of the appeals. é 


I am of opinion that section 178 does not deal. with transfers of : 
cases from one Court to another, ‘A separate chapter (XLIV) is ~ 
given to such transfers; so far as the present Case is concerned, 
sections 526 and 527 apply. Under section ‘526 the High Court can ; 
only act for specific reasons, the power of transfer being evidently 
one which ought to be rarely exercised. Under section’ 527, the. 
equivalent of the old section 64A,the order of transfer must come from 
the Governor-General of India in Council. ; 


Section 178 appears to me to allow the Local Govecttuend to 
direct the trial of cases ina place outside the local jurisdiction of. the 
trying Court, or in a separate portion of the local jurisdiction, “Yor 
example, if the Commissioner of Arakan is directed by the Govern» 
ment, under section 10 of the Courts Act, to hold his Civil Court in . 
Rangoon, the Government might also, under section 178, order the 
same officer to hold trial of Arakan criminal commitments at Rangoon. 
Thesame as to the Recorder's Court under section 45 of the local 
Act. In this way I would try to reconcile section 178 of the Crimi. . 
nal Procedure Code with sections 60 and 77 of the local Act and 
section 527 of the Procedure Code. Section 77 gives the Chief Com- 
missioner power to transfer any criminal case pending in the 
Recorder’s Court to the Special Court, but not to’any other Court, the 
principle of the law being apparently that the transfer shall not. be to 
an inferior Court. The Special Court is superior and the Commis- 
inissioner’s Court inferior in powers to the Recorder’s Court. 


Lam bound to take notice of the construction of the local Act’ by. 
Mr. R. Crosthwaite, Judicial Commissioner in 1880, when the. Chief .. 
Coimmissioner passed an order; under section-59 of -the-local- Act; trans-~ 
ferring to the Judicial Commissioner’s Court a criminal case pending 
for trial in the Recorder’s Court on a due commitmeiit. At. that. time. 
the Judicial Commissioner sat in a jurisdiction transferred from the 
Commissioner of Pegu and with the powers of a Sessions: Judge. ..Mr.... 
Crosthwaite held that section 59 did not apply to criminal cases,. and. 
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it does not seem to have occurred to either him or the Local Govern- 
ment that section 63 of the Criminal Procedure’ Code then in force 
(the equivalent of section 178) was in any way relevant. The 
concluding part of Mr. Crosthwaite’s judgment in that case (Queen- 
Empress v. Abdul) explains his view of the effect of section 60 of the 
Burma Courts Act, andasI am of the same opinion I quote the 
passage: : 

« The last clause of section 60 of the Act was apparently intended to provide for 
cases like the present as well as for others, for it enacts that, for the purposes of 
section 64A of the Code of Criminal Procedure, the Court of the Recorder shall be 
‘deemed to be a High Court. The present case then may under this section be 
regarded, for the purpose of section 64A of the Criminal Procedure Code, as pend~- 
ing before a High Court, and if it is necessary to transfer the case the Governor- 
General in Council can do so under section 644. The transfer cannot, perhaps, be 
made to the Judicial Commissioner because he cannot try criminal cases as a High 
Court, and the transfer must be made from one High Court to another High Court. 
But as to this I need give no opinion. ‘There is, it seems to me, a remedy provided 
for difficulties of the present description by the last clause of section 60, and if under . 
that clause the Governor-General can only transfer the trial of a criminal case from 
the Court of the Recorder toa chartered High Court it is very possible that the 
Legislature so intended, and that it did_ndt intend that any Court other than a 
chartered’ High Court should exercise the jurisdiction over European British 
subjects conferred by the Act upon the Recorder.” 

““T am of opinion, then, that as the terms of section 59 plainly do not relate to the 
transfer of criminal trials, and that as the provisions of section 60 give the Gover- 
mor-General in Council the power to transfer criminal trials from the Recorder’s 
Court when it is expedient to do so, the constructicn contended for would be bad 
in itself and would be opposed to other provisions of the law, and I therefore 
conclude that I have no jurisdiction to try this case, and { am bound under these 
circumstances to decline to try it.” as a 

The Court of the Recorder is the creature of the local Act and is 
unique.in its powers, some of these being those of a Court of Session, 
others those of a High Court; and these considerations appear to me 
to give force to Mr. Crosthwaite’s reasoning. If the Legislature had 
intended to give greater power of transfer than what section 77 gave 

“already, I think it would have used clear words for that purpose. 
The Recorder’s jurisdiction in many respects resembles the original 
side in a presidency town. 


‘; As my. learned colleague differs in opinion, we must refer the point 
to the High Court of Bengal ; and I would do this before disposing of 
the merits. . ; 


Opinion of C. F. &. Allen, Esq., Oftctating Recorder. 

In my opinion the Local Government may, acting under the pro- 
visions of section 178 of the Code of Criminal Procedure, direct that 
a case committed for trial to my Court acting asa Court of Session 
may betried by the Court of the sessions division presided over by 
the Commissioner of Pegu, subject to the proviso to section 178. 

There can be no doubt that the Court of the Recorder of Rangoon 
is differently constituted from any other Criminal Court, and therefore 
it is impossible'to apply the sections of the Criminal Procedure Code 
to it in all- respects. But with regard to section 178, it seems to me, 
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applicable in this way that when the Court sits as a Court of Session 
it applies, but not when it sits as a High Court. 

* - Th cases where [ sit as a High Court, if it was desirable to transfer 
a case committed to mé to be tried elsewhere, I think such transfer. 
Would be made riot by the Local Governtient, but by the Governor- 
General in Council. tet 

‘The point was wot decided, asl read Mr. Crosthwaite’s judgmént, 
by him, only an opinion given. The point for decision before Mr. 
Crésthwaite was whether the Local Government could transfer a cri- 
minal case from the Recorder’s Court to a Court of Session under — 
the provisions of section 59 of the Burma Courts Act, and he held it 
could not be done, as that section applied to civil, not criminal, cases. 

The High Court (Prinsep and O’Kinealy, JJ.) replied to the above 
reference as follows :-—= 

“This case arises out of a reference by the Special Court of British 
Burma iade under section 80, clause (4), of the Burma Courts Act: 

“The point submitted for decision is stated to be whether the Local 
Government has power to transfer-for trial to the Court of a Commis- 
sioner a criminal case duly committedfor trial to the Court of the. 
Recorder of Rangoon. % 

“ We would, however, premise by stating that the point on which the: 
Judges of the Special Court in British Burma have differed is not: 
accurately expressed in so far as it has arisen from the case before them, 
We find rather from the record that the case really for our decision is. 
whether the Local Government has power to direct that.a case duly: 
committed to the Recorder of Rangoon, in which the accused are 
Natives, shall be transferred and tried in any sessions division, or, as 
in the present case, in the sessions division of Pegu. By section 60- 
of the Burma Courts Act, the Recorder is empowéred to exercise the 
powers of a Court of Session within the local limits of his ordinary 
civil jurisdiction. This'we understand to be the powers of a Court of . 
Session as defined in Chapter II] of the Code of Criminal Procedure, | 
In order to provide for the passing of sentences of death which, when 
passed by a Court of Session, are subject to confirmation of a High 
Court it is provided that, when.a sentence of death is passed by the 
Recorder as a Court of Session, it shall be subject to the confirmation 
of the Special Court. These are the general powers of the Recorder’s 
Court, except as regards the trial of European British subjects. In 
other respects it is deemed to bea High Court and-not a Court of 
Session. Clause 3 of section €o of the Burma Courts Act declares - 
that for the purposes of section 64A of the: Code of Criminal Proce- 
dure, that is, section 527 of the present Code of Criminal Procedure, 
the Court of the Recorder shall be deemed to be a High Court. Under 
~section-61-the- Recorder is given the powers of a High Court under 
the Code- in regard to revision of proceedings of thé Magistrates 
within his local jurisdiction ; and under section 62 of the same Act the 
Recorder is given the powers-of a ‘High Court for: the trial of or other- 

‘wise with reference to European British subjects and persons charged 
jointly with them. Looking therefore at these sections, it appears to 
us that in the exercise of revisional jurisdiction, or in the transfer of 
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cases triable by him from his: Court to any High Court, and in all: 
‘matters connected with the trials of European British subjects and 
persons charged jointly with them, the Recorder possesses all the 
powers of a High Court. But in other respects he exercises only the 
powers of a Court.of Session. | 
“This is a case which does not: fall within section 527 of the present 
Code of Criminal Procedure, nor is: it a case: connected with the revi-- 
sional jurisdiction of the Court of the Recorder, nor is it'a case in. 
which a European British subject or persons charged jointly with him 
isto be tried. Therefore, in our opinion, it falls within the jurisdic- 
tion which the Recorder possesses acting merely as a Court of Session: 
Under section 178 of the present Code of Criminal Procedure, ‘ the: 
Local Government may direct that any cases, or class of cases, 
committed for trial in. any district may be tried in any sessions 
division.’ In regard to such cases, Rangoon is a district and the 
Recorder’s Court is the Court of Session of the sessions division. 
The conclusion is therefore inevitable that, under this section, the 
Local Government is empowered to direct that any ordinary case (such 
for instance as the case before us) committed for trial by the Recorder’s. 
Court at Rangoon shall be transferred for trial in the sessions division * 
of Pegu. But if the Local Government went further and directed that 
the case: should be tried by a particular Court, we think that such 
direction and order cannot be sustained, as it is beyond section 178 of 
the Cede. It has been urged against this view that, under section 77 
of the local Act, the Chief Commissioner may direct that any criminal 
case pending in the Court of the Recorder of Rangoon shall be trans- © 
ferred to, and tried before, the Special-Court, and that hence we should 
presume that it was not the intention of the Legislature that any such 
transfer should be: made to a Court: of Session. But the answer to- 
this objection is' obvious. The Special Court has been created by the 
‘local Act ; it is not recognized by the Criminal Procedure Code; and 
if it were intended to transfer a case from the Recorder of Rangoon to 
the Judicial Commissioner, it could only be done by the special 
provisions contained in the local Act.. This does riot, as appears to- 
have been held by the Judicial Commissioner, necessarily or by 
implication lead to the conclusion that the Legislature ever intended 
any case committed to the Court of Rangoon should not be tried in 
’ another sessions division. 

“Strictly speaking, therefore, the answer we should give to the 
reference by the Special Court should: be that the Local Government 
has no power, under section 178'of the Crimiinal Procedure Code, to 
transfer for trial to the Court of the Commissioner a criminal case 
duly: committed for trial to the Court of the Recorder of Rangoon, but 
that the Local Government has the power'to: transfer a case from the 
district of Rangoon to the sessions division of Pegu.” 

On receipt of the above reply from the High Court, the judgessof 
the Special Court sent back the case to the Judicial Commissioner with 
the following judgments :— _ 

AGNEW, J.—In this: casethe prisoners were comniitted by the 
‘Assistant Magistrate of Rangoon Town District to the Court ‘of the 
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Recorder of Rangoon asa Court of Session. At the request of the 
‘Recorder the Chief Commissioner, acting under section 178 of the 
‘Code of Criminal Procedure, transferred the cases ‘to be tried in the 
sessions division of Pegu.’ The prisoners were tried by the Commissioner 
and Sessions Judge of the sessions division of Pegu, convicted and 
:-sentenced. They then appealed to the Judicial Commissioner, who 
“being doubtful whether the Commissioner had jurisdiction to try-the 
case referred it to the Special Court. The Judges of the Special 
“Court having differed in opinion referred the following point for the 
‘opinion of the High Court of Bengal: “whether the Local Government 
‘“has power to transfer for trial to the Court. of a Commissioner a 
“« criminal case duly committed for trial to the Court of the Recorder 
“of Rangoon.” ; 3 
The learned Judges of the High Court have held that, under section 
178 of the Criminal Procedure Code, the Local Government is empowered © 
to direct that any ordinary case, such as the present one, committed 
tor trial to the Recorder’s Court at Rangoon, shall be transferred for 
frial in the sessions division of Pegu. They hold also ‘that’ if the 
Local Government went further and directed that the case should be 
‘tried by a particular Court, that such direction and order could not be - 
sustained, as it would be beyond section 178 of the Code. Itso 
happens that the Court of the Commissioner is the only Sessions Court 
in the sessions division of Pegu, and that the practical effect of the 
-order of transfer was to send the case to be tried by a particular 
Court. This, however, is au accident with which we have nothing to 
do. The order of transfer was correctly drawn up, and I think there-. 
fore that the Commissioner of Pegu had full jurisdiction to try the 
‘case, 
But even if the trial had taken place in a wrorg Sessions Court, 
we should not necessarily be bound to set it aside, unless it appeared 
‘that the error occasioned a failure of justice (see section 531, Criminal 
Procedure Code). It is not alleged that. failure of justice has 


‘occurred, mn on: 
The case will go back to the Court of the Judicial Commissioner to 


be dealt with by hint upon the merits. : 

WARD, J.—I agree with my learned colleague in thinking that as 
there is nothing onthe record to show, and the appellants have not 
even alleged, that there has been a failure of justice in this case, 
there is no reason to set aside the proceedings of the Commissioner 
and Sessions Judge of Pegu for want cf jurisdiction. Section 531 .of 
the Code of Criminal Procedure is perhaps not strictly applicable to 
a case of this kind, where the real point at issue is not whether the 
case was tried in a wrong district or sessions division, but whether it 
-has_been tried by a wrong Court. Still I think we are justified in 
applying the principle of this section to-the present -case;~and~ in 
saying that where a failure of justice has not been established, or . 
even alleged, we will not set aside the conviction merely on the ground 
that the case was tried by a wrong Sessions Judge. bas 

I am unable, ‘however, to agree with my learned colleague in 
thinking that we have nothing to do with what he calls the accident 
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of this case having been tried by the Sessions Judge of Pegu. I think 
the Government Advocate was bound to show us that the Commis- 
sioner or Sessions Judge of Pegu had jurisdiction to try this case after 
the Government had transferred it for trial in his sessions division, 
' and'this, I think, he has entirely failed to do. As the case is of some 
importance, I will give my reasons fully for the conclusions which 
I have arrived at. 

It is necessary, I think, to refer to the grounds upon which the 
Officiating Recorder of Ranyoon asked for. the transfer of this case. 
It is also necessary to notice that the Officiating Recorder not only 
asked for the. transfer of the case under section 178 to the Pegu 
Sessions division, but he added the words “for trial by the Sessions: 
Court of that division.” The grounds on which the transfer was asked: 
‘for were (1) that.he was much pressed with other important work ;. 
‘and (2) that the time of the Rangoon jurymen had already been largely 
taken up by trying cases of dacoity committed in the town of Rangoon, 
It is thus clear that the Officiating Recorder’s object was not to get 
the case transferred to another sessions division in order that he might 
try it there, but in order that he might be relieved altogether of. the 
necéssity of trying the case by having it transferred te the Court of 
another Sessions Judge. 


Mr. Lowis has read us the reply of the Government to the Officiating | 
‘Recorder’s application. That reply says nothing as to the Court 
by which the case should be tried, but simply sanctioned, under 
_section 178, Code of Criminal Procedure, the transfer of the case “to 
‘be tried in the Sessions division of Pegu.”’ Mr. Lowis has pointed out 
to us that this order of transfer was perfectly legal and strictly within 
the four corners of*section 178, and there is no doubt whatever that it 
isso. It, however, by no means follows that because this case was. 
legally transferred to the Pegu Sessions division, such transfer in 
itself gave the Pegu Sessions Judge jurisdiction to take it up. If we 
. were to hold otherwise, we should, | think, be simply stultifying the 
opinion of the learned Judges of the High Court that the Local Govern- 
ment has no authority under section 178 to transfer a sessions case 
. from the Court of the Recorder to that of the Commissioner of Pegu. 
It is for this reason, I think, that Mr. Lowis was bound to show us 
under what section the Sessions Judge of Pegu had jurisdiction to try 
.this case. The.ordinary rule is that every offence shall be tried by a 
Court within the local limits of whose jurisdiction it was committed. 
This rule will be found laid down in section 177, Code of Criminal 
. Procedure. Section 178 of the Code is no exception to the ordinary 
tule as it does not refer to Courts, but only to the localities in 
. which sessions cases may be tried. The exceptions to the ordinary 
. rule are to be found in sections 179, 180, 181, 182, 183, and 184, all of 
which distinctly refer to the Courts by which certain exceptional 
classes of cases may be tried. It seems to me quite clear that if the 
Legislature had intended by section 178 to give the Local Governinent 
- power to transfer cases from one Sessions Court to another, it would 
have expressed its intention as clearly asit has in the subsequent - 
sections above noticed. Not having done so, hold that section 178 
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‘gave no authority to the Local Government to do what it evidently 
intended to do in the present case, though it did not do so in so many 
words, namely, transfer it from the Recorder’s Court to that of the 
‘Sessions Judge of Pegu. The'section also gives no jurisdiction to the 
Sessions Judge of. Pegu to take the case up without any order of 
transfer to his Court. It follows, therefore, having regard to section 
177, that the Sessions Judge of Pegu acted wholly without jurisdiction 
in taking the case up at all, as the offence of which the appellants had 
-been convicted was not. committed within the local. limits of his 
jurisdiction. 

I have no doubt that the Legislature intentionally withheld from 
‘Local Government the power of transferring cases from one Sessions 
‘Court to another. This power has already been conferred upon the 
‘High Court under certain conditions by section 526 of the Code; the 
Legislature could scarcely, | think, have intended to confer the same - 

" power or the Local Government without imposing any conditions. 
I may further notice that press of work or of important business is 
not one of the conditions on which a High Court can transfer a.case 
‘under section 526; it could therefore scarcely be admitted as a suffi- 
cient ground on which the Local Government might transfer. Other 

. interests have to be looked to than the mere convenience of the Court 
seeking the transfer. 

It seems to me that the object of section178, Code of Criminal 
Procedure, was overlooked by the learned Officiating Recorder when 
he applied to the Government for the transfer of this case to another 
Court, as well as by the Government, who practically sanctioned that 
transfer. The- object of that section is clearly to allow Sessions 
Judges who preside over more than one Sessions division to try cases 
in one division which were committed in another division. Thus the | 

' Sessions Judge of Sylhet in Assam has two Sessions divisions under 

him, namely, the two districts of Sylhet and Cachar. Cases commit- 

ted in the Cachar district he ordinarily tries at the headquarters of 
that district ; cases cpmmitted in the district of Sylhet he ordinarily 
tries at Sylhet. Section 178, however, empowers the Local Government 
to direct that any cases committed for trial in the district of Cachar 
may be tried in the Sessions division of Sylhet, and vice versd; and 
cases can readily be conceived when. it would be desirable for the 

Local Government to exercise this power. Still, even when the Govern- 

ment does exercise this power, the ordinary rule laid down in section 

177 is not departed from, because the transferred case is still tried by 

the Court within the local limits of whose jurisdiction the offence was 

‘committed. é ‘ 

_. These are the grounds upon which! think the Sessions Judge 

of Pegu had no jurisdiction to try the present case; but, as ‘already ~~ 

stated, the appellants have been inno way prejudiced by the irrégu- 
larity of having their cases tried by a wrong Sessions Judge. I agree 
therefore with my learned colleague in thinking that we should not 

. set aside the conviction on account of this irregularity but should send 
the case back to the Judicial Commissioner te be disposed.of on its 
merits. 9° : 2a s ira 
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Before W. E. Ward, Esq. 


QUEEN-EMPRESS v. NGA KYIN U. eee se 
Ete : ee . ISI 
Criminal Procedure Code (Act X of 1882), s. 35—Separate sentences, 1884. 4 
Section 35 of the Criminal Procedure Code being permissive with respect to the _ Fune 
"passing: of ‘separate sentences for each offence of which an accused may be found 16, 
guilty, a Criminal Court is not bound to pass separate sentences in such cases. a 


‘THE prisoner in this case was convicted of lurking house-trespass 
by night, having made preparation for causing hurt (section 458 of 
the Indian Penal Code), and also of having voluntarily caused hurt 
with an instrument used for cutting (section 324 of the Indian Penal 
Code). ‘The instrument referred to was a “dhaba,” which the Dis- 
trict Magistrate, who refers this case, describes as “ an ordinary 
kitchen or cook’s knife or table-knife such as is used by Europeans.” 
Séparate sentences were not passed by the Magistrate who tried the 
case for each offence of which the prisoner has been found guilty; 
one sentence only was passed, and that sentence was two years’ 
rigorous imprisonment. % ’ 

The District Magistrate has referred the case on the grounds (1) 
that separate sentences should have been passed for each offence ; 
(2) that the sentence passed by the Magistrate is inadequate. 

On the first point I do not think that a Criminal Court is bound to 
pass separate sentences for each offence of which an accused may 
be found guilty. Section 35 of the Code of Criminal Procedure is 
permissive only. At the same time I think this is a case in which 
separate sentences should have been passed, the two offences being 
quite distinct and supported by distinct and separate evidence. 

With respect to the inadequacy of thé’ sentence passed by the Magis- 
trate, | agree with the District Magistrate that it is’ inadequate. 
The hurt caused to complainant did not amount to grievous hurt, but 
there is no ‘doubt that he received a severe cut. ; 


Under the circtimstances the prisoner having failed to show cause 

‘ against enhancement, I sentence him to two years’ rigorous imprison- 

ment on the first charge and to a further term of two years’ rigorous 

imprisonment on the second charge, the second sentence to take 
effect from date of expiry of the first sentence. 





Before W.E. Ward, Esq. 


QUEEN-EMPRESS v. NGA SHWE THA U. Crimin al 
: 
Penal Code (Act XLV, 1860), s. 300-—-Murder—Culpable homicide, | houeg 
‘ The accused, in the course of a quarrel and struggle with deceased, who was 1884. . 
unarmed, drew his clasp Knife and stabbed the deceased in the chest : the wound Fuly 
was three inches deep, penetrated the cavity ofthe chest, and injured the lung. 7. 
The deceased died after being in hospital for 24 days. > lung 


Held that, as the accused took undue advantage, the case did not fall within the 
exception to section 300 of the Indian Penal Code, although the wound was inflicted 
without premeditation, in a sudden fight, in the heat of passion, and upona 
sudden quarrel, and that, therefore, the accused was rightly convicted cf murder. 
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Held further that, as the wound was inflicted without premeditation, in a sudden 
fight, in the heat of passion, and.upon a sudden quarrel, the case was not one 
which called for confirmation of the sentence of death passed on the accused by the 
Sessions Judge. 

THE accused in this case has been very rightly, I think, found guilty 


of murder, but I do not think the sentence of death passed on him 

by the Sessions Judge should be confirmed. The facts are very sim--: 
ple. The deceased called upon the accused to pay himcertain morey ;, 
the accused either refused to pay or denied the debt. Then the two» 
abused each other, and ultimately deceased seized accused by - the: 

hair of his head; there was a struggle, and in the course of the strug- 

gle the accused drew his clasp knife and gave the deceased two stab 

wounds, from the effects of one of which the deceased ultimately died. 

after being in hospital for 24.days. The wound of which he died was 

in the chest ; it was three inches deep, penetrating the cavity, and 

injuring the lung. The Civil Surgeon deposes that the blow which 

caused this wound must have been delivered with great force. 

The accused was committed to the Sessions on charges of attempt 
at murder and voluntarily causing grievous hurt; but as the deceased 
died two days after committal, the Judge altered the charges of 
murder and of culpable homicide not amounting to murder. 

As I understand the Judge’s judgment, he does not believe the 
dying statement made by the deceased that no provocation was 
given and no struggle took place, but he assumes that a slight alter- 
cation must have taken place in words followed by a struggle. This 
assumption was no doubt correct, and is moreover supported by one 
of the witnesses forthe prosecution. I would only add that in cases. 
of this kind it is quite impossible to place much reliance for details 
on the statements of witnesses, and, therefore, to come to any very 
positive conclusion as to whether the provocation offered was slight 
or grave. Insulting and abusive words often amount to grave pro- 
vocation, and, when this is accompanied by seizing an opponent by 
the hair of his head, it is impossible, I think, tosay that the provoca-. 
tion given was slight. . 

It is important to notice this point because it has to be decided in 
this case whether it does not fall within exception 4’to section 300 of 
the Indian Penal Code. The Judge in his judgment does not refer 
to this section, though he probably had it in view. Now, I think it 
must be held that the accused stabbed the deceased “ without premedi- | 
tation, in a sudden fight, in the heat of passion, and upon a sudden. 
quarrel.” Thus far, then, the case falls within the. exception referred 
to. It still, however, remains to consider whether the accused took 
“ undue advantage,” or “acted in a cruel or unusual manner.” I think 
it must be held that undue advantage was taken by the accused in 

“stabbing his opponent, who was unarmed, as he did. In this view, I 
think, the conviction on the charge of murder was right. Still the fact 
remains that there was no premeditation, that there was grave and. 
sudden provocation, and that there was a sudden fight. That being 
so I do not think it is necessary to confirm the sentence of death 
passed upon the accused. I therefore commute the sentence to one 
of transportation for life. | “i? 
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Before W. E. Ward, Esq. 
MAUNG THUN (ApPettant) » MA PA O ano NGA THIN 
: (RESPONDENTS). . 
Mr. Burn for appellant. | Mr. Porter for respondents. 
Section 7 of Rules of 1879, issued under Act IT of 1876 (Burma Land and Revenue 
Act)—Grants of ownership—Title to hold land, 

The plaintiff obtained a grant of ownership of certain land from the Deputy 
Commissioner. Defendant, on the ground that he was the occupant of the land ad- 
joining and that he had received no notice as required by section 7 of the Rules 
of 1879 issued under the provisions of the Burma Land and Revenue Act, and also 
claiming to be the Government tenant of a portion of the land granted to plaintiff, 
ousted the plaintiff from the portian so claimed, The plaintiff sued to recover pos- 
session. The lower Appellate Court held that the grant was illegal as notice had 
not been duly served on defendant under section 7 of the Land and Revenue Rules, 

Held that the fact that notice had not been duly served on the defendant did 
not render the grant to plaintiff invalid, and that as the grant gave the plaintiff a 
clear title, the defendant was bound to show a superior title. ie: ' 

Quere.—THas the Civil Court any jurisdiction in a suit of this nature, having 
regard to section 55, clause (f), Act I] of 1879. 

I HAVE had some difficulty in arriving at a proper decision in 
this case owing to my ignorance of the revenue procedure of Revenue 
Officers in this province in making grants of waste land to applicants 
for the same. As, however, the Advocates on both sides have relied 
upon the rules issued under the Burma Land and Revenue Act which 
were issued on the 1st February 1879, I will assume for the purposes 
of this case that these are the only rules under which the procedure 
I refer to is governed, 

Now the plaintiff's case is that in 1882 he obtained direct from the 
Deputy Commissioner a grant which he refers to in his plaint as being 
filed with the record:and marked oo. I can find no document with 
the record of the first Court bearing any such mark, butI find a 
printed form headed ‘ Form No. 8 ” which is not prescribed in the 
Land Revenue Rules of 1879 but which is filled up and signed by the 
Deputy Commissioner, and which purports to be a grant, with a 
revenue-free term of five years, to the plaintiff of 14 acres odd of land, 
made on the 23rd March 1882, There seems tobe no doubt that this 
is the land referred to .in the plaint as having been granted to the 
plaintiff. The form No. 8 purports to show a plan of the land and 
also to state the owners or occupants of the land adjoining the grant 
on all four sides. 

The plaintiff's case is that defendants forcibly ousted him from 3 
acres and g annas ofthis grant. He therefore sues to recover this 
portion of his grant from which he has been ousted. 

The defendants do not deny that plaintiff got the grant he relies on 
from the Deputy Commissioner, but plead that, although they were in 
possession of, and cultivating the adjoining land, they received no 
notice as required by Rule 7 of the Land Revenue Rules, and that, 
therefore, the grant of the disputed 3 acres and 9 annasis illegal. The 
ee further.deny that the land in dispute is included in plain- 
tiff's grant. ; " ; 

. The Myodk who tried the case in the first instance found that 
sufficient notice had been served, and also that the disputed land was 
18 
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‘included in plaintiff’s grant. The Myoék came to this conclusion - 
after a personal inspection of the land. He further found apparently 
that the land in dispute measured 5 acres 4 annas and 2 pies, or more 
than the plaintiff stated it tobe; he accordingly gave the plaintiff a. 
decree for 5 acres 4 annas and 2 pies. ~ aa ee 

In appeal the Deputy Commissioner, without going into the, ques- 
tion as to whether the land in suit was or was not included in plain- | 
tiff’s grant, decided that notice had not been served on the occupants 
‘of the land adjoming the grant, the thugyi having only deposed: that 
he served a notice on the adjoming zayat and another on the land: 
included in the grant. . 

I am not certain that the Deputy Commissioner has correctly inter- 
preted the evidence as given by the thugyi. I gather from. that 
evidence that the thugyi did not know of the existence of any ad- 
joining occupants at the time the grant was made. It also appears 
from the Myo6k’s judgment that the names of the defendants are not, 
borne on the Government books, and it may be presumed, I think; 
that the rules do not require service of notice on occupants of adjoin- 
‘ing land of whose existence the Government and the thugyi are 
totally ignorant. AS a er, 

However this may be, I am unable to see how the fact of insufficient 
notice having been issued to the occupants of the land adjoining the. 
plaintiff's grant gives the defendants any right to ignore the grant 
altogether and oust the plaintiff. The Land and Revenue Rules 
nowhere lay it down that a grant shall be invalid unless notices as . 
required by Rule 7 are issued; they merely direct that such notices 
shallissue, The grant, therefore, having been made, gives the plain- 
tiff a clear title, and it lies upon the defendants to prove a better title. 
Whether or not the defendants have a superior title in the present 
case is a question which the lower Appellate Court has not con-« 
sidered. It may be that they have been in possession of the land in 
dispute under a prior grant or lease from Government, or that the 
‘Government prior to the grant recognized them as Government 
tenants of the land in dispute by taking revenue orrent from them on 
account of such land. Whatever the real: facts are, it is necessary 
‘that the defendants should prove by clear and substantial evidence 
that they obtained their lease or grant, or that they paid revenue or 
rent for the land in dispute. ; . 

For the reason above stated I must reverse the decision of the 
fower Appellate Court in this case upon the preliminary point on 
which it was decided, andremand the case for disposal of the other 
grounds of appeal which were raised before him. ee 
~ The attention of the lower Appellate Court is farther drawn to. 

~-section'y§;,clause (/); of the Land-and-Revenue-Act,-which--barg--the—- 
Civil Court from entering into any question affecting the validity of a 
‘settlement made. It is a question which the lower Appellate Court 
should consider whether the grant made to. the plaintiff, the validity 
of which the defendants, as ] understand their case, seck to dispute, - 
is not a settlement of land within the meaning of the Act. If it is . so, ... 

‘he de‘endants are clearly out of Court;,and their proper course would 
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be to go to the Deputy Commissioner, in his revenue capacity, and 
move him either to rescind his grant or modify it. I may add that, 
in my opinion, the Revenue Courts are far more competent in a case’ 
‘of this kind than the Civil Courts to do justice to the parties. There 
appears also to me to be something rather ludicrous in the procedure’: 
-of a Deputy Commissioner in his capacity of a Civil Court setting . 
aside a grant made by him in his capacity of a Revenue Officer. If 
there are grounds for moving a Deputy Commissioner to set aside any . 
‘otder issued by him in his revenue capacity, it is desirable, I think, 
that he should be moved, at any rate in the first instance, to act in’ 
ithe same capacity in which he issued the order. 


ene tone 


Before W. E. Ward, Esq. 


QUEEN-EMPRESS v. NGA SHWE YA AnD EIGHT OTHERS. Criminal Revisioré: 
Riot~—Common object —Indian Penal Code (Act XLV, 1860),-s. 147. . No. 360, 
In the case of ariot and fight between two opposing parties the members of each gon 
‘party cannot, be tried together in one trial ona charge under section 147 of the” ugust 
Indian Penal Code. _ ee 5: 
- THis casehas been referred by the Sessions Judge of Irrawaddy. 
"The accused, who were members of opposing factions in a riot, have 
‘been tried together in one trial and coavicted under section 147 of 
the Indian Penal Code. The trial is clearly illegal. As the common 
object of the two factions was not the same, the accused could not be 
all tried together. There are numerous authorities on this point-:- 
see 8 W.R., Cr. 47; 4 Wyman’s Cr. Rul. (Full Bench) 13;9 W.R,, 
Cr, 33; 1. L. R.6 Cal., 96. oh 
The conviction and order of the Magistrate in this,case must be 
‘quashed anda new trial ordered, the members of each of the opposing 
factions to ba tried separately. 
Before W. E. Ward, Esq. 
MAHOMED HOSSAIN Chaban cent) v. ANADIM (REsPonDgnt). Civil Appeat 
Mr. Gillbanks for appellant. No. 30, 
Limitation—Appeal—Act XVII, 1875 (Burma Courts Act, s. 27). Piece 
‘Per Hrieu Court (Garra, C.J., and BeveRvey, J.).—In appeals preferred to on 
him under section 27 of the Burma Courts Act it is discretionary with the Judicial ve 
Commissioner to fix the period of limitation within which he may receive such 
appeals. : ‘ 


Per Ward, J.—Held, in exercise of the discretion allowed to the Judicial Com- 
‘missioner under section 27 of the Burma Courts Act, that for all appeals preferred 
«under that section the period of appeal is 90 days. 

THE facts of this case are sufficiently stated in the following judg- 
ment of the High Court, to which it was referred by the Judicial 
‘Commissioner under section 31 of the Burma Courts Act :—- oe 

“The question referred for the decision of this Court appears to be 
this—whethera second appeal under section 27 of the Burma Courts 
Act is ‘subject to the limitation of time prescribed for appeals to the 
High Court under the Indian Limitation Act, or, in fact, to any limita- 
tion whatever 2 ; 
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““ The Judicial Commissioner states that-— ke 

“It has been the practice of this Court, when sitting with the powers o!f'a Higt 
Court, to apply to appeals’: made under the above section the term of limitation of: 
go days prescribed by Article 156 of the Second Schedule of the Indian Limitation. 
Act for appeals made to a High Court underjthe Code of Civil Procedure” 

“The question has been raised, however, whether the Limitation 
‘ Act applies to a second appeal under section 27 of the Burma Courts: 

‘The Rules as to second appeals under the Burma Courts Act.are. 

contained in sections 27 to 29 of that Act. a 
“In the first place section 27 deals with cases in which the Deputy 
Commissioner or Commissioner on appeal has reversed or modified 
the decision of the Court of first instance. In such cases the Judicial. 
Commissioner may recetve a second appeal if,on a perusal of the: 
grounds of appeal, and: of copies of the judgments of the subordinate: 
Courts, a further consideration of the case appears to him to be 
requisite for the ends of justice. 
“The reception of the appeal is a matter for his discretion. _ 
* Then the Act goes on to deal with cases in which the Appellate: 
Court has confirmed the decision of the-Court of first instance. In 
these cases, if the question was one of fact only, the decisi6n by sec-- 
tion 28 is final. If, on the other hand, the question was one of law 
then by section 29 the party aggrieved by such decision may. either—. 
“ (i) apply to the Court to state a cdse for the opinion of the. 
Judicial Commissioner ; or : 
{ii) ask for leave to appeal to the Judicial Commissioner. 
“Tn either of these cases the application (i) or the appeal (ii) must: 
be made within the period prescribed by law for petitions of appeal. 
“Then section 34 deals with cases when the tirst Appellate Court. 
' has refused to state a case, or to give leave to appeal under section 2g.. 

“ And in those cases also the Judicial Commissioner may, if he- 
pleases, call for the record of the case and proceed to-try itas if it. 
had been preferred in due course under section 29. 

. The general question whether the provisions of the Limitation. 
Act were intended to apply to appeals as of right under the Burma: 
Courts Act is not now before us. It is probable that the Legislature. 
intended to make them applicable ; whether it has done so is another 
matter. It seems to us, however, that there is a distinction between: 
appéals which may be preferred as a matter of right, and such appeals... 
as are referred to in sections 37 and 34; and that this distinction is of 
the utmost importance in the consideration of the question now refer-- 
red to us.. : 

“In cases of first appeal and in cases under section 29, when an: 
~~gpplication-to-state a case; or-for-leave-to -appeal,is-madeto the first. 
| Appellate Court, provision is made for a period of limitation within: 
“which such appeal or application should be. preferred. — se 

*‘S But in cases falling under sectin 27 or section 34, when the. appli-:. 

‘cation. is made direct to the Judicial Commissioner,: and when the 
' ¥éception of the appeal is left.to his discretion, there is no provision 
made ‘in-regard to limitation,, We cannot but consider that this: 
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. distinction is intentional. We think it must have been intended that 


while a period of limitation is prescribed for appeals which may be 
‘preferred as a matter of right, amd which the Appellate Court ts 
-ound to entertain, cases under section 27 or section 34 of the Act 
should be left to the unfettered discretion of the Judicial Commissioner. 
It.is discretional with him to receive the appeal ; and in the same way 
. we think that the period within which he may receive it is also left to 
. dhis discretion. ; 

“ No doubt the Judicial Commissioner in the exercise of this discre- 
tion would do well to consider whether the application to him has 
‘been made within a reasonable time, and he would probably refuse to 
anterfere if the applicant had been guilty of undue delay, but this is 
matter for his discretion only, and no rule of limitation has been laid 
‘down which would prevent his interference if at any time he thought 
it right to rehear or reconsider the case. 

“Vt is probable that any application made to him to rehear or 
reconsider the case would be subject to the general rule of limitation 
contained in Article 178 of the Limitation Act, and that consequently it 
anust be made within three years from the time when the right to apply 
accrued. That question, however, does not arise in the present case. 

“ We think therefore that the view taken by the Judicial Commis- 
“sioner is correct.” 

With reference to the above judgment of the High Court the Off- 
-ciating Judicial Commissioner passed the following order :—~ 

This case has now come back from the High Court, which has 


xuled that in appeals preferred like the present one under section 27. 


of the Burma Courts Act, it is not only discretionary with this Court 
to admit the appeal, but also to prescribe the period “within which it 
aay be preferred. 

It being thus discretionary with this Court to prescribe the period 
of limitation for appeals preferred under section 27 of the Burma 
Courts Act, [ have no hesitation in prescribing that that period shall 
‘be the same as in cases when the appellant has a right of appeal, 
that is tosay, go days. That, however, is no reason why in cases in 
which the appellant has shown good ground for preferring his appeal 
after time his appeal should not be admitted. In the present case 
the appellant is only three days after time, and his Advocate has, 
iI think, shown sufficient cause for the delay in appealing. I accord- 
dangly admit the appeal, 


RTE pe 


Before W..E. Ward, Esq. 
At) MAHOMED BAMJI, (2).DAWOOD BAMJI (APpritants) v. BIKAJI 
(RESPONDENT). 
Messrs. Gilltanks and Sen for Mr. VanSomeren for respondent. 
appellants. 
Tenant—House vent—Notice to quit. 
The plaintiff served a notice upon the defendant, who was his monthly tenant, 
jn Tespect of a certain house, that unless the defendant quitted the house from a 
““gertain date he (the plaintiff) would from that ‘date demand four times the ey, 
‘went which was then being paid to plaintiff by defendant, 


Civil Appea® 


aoe 

1004, 
May 
28, 


oe 


278 ~~ ~-s SELECTED JUDGMENTS AND RULINGS, 





Notivittistanding the notice the defendant continued to occupy the hcuse for two- 
‘months after the date specified therein. - Plaintiff thereupon’ demanded..from 
defendant the enhanced rent claimed in the notice, which was refused. Plaintiff 
accordingly sued to recover ‘the enhanced rent claimed. 

Held that plaintiff’s suit would lie, and that he was entitled to a decree, no plea. 
‘having been raised by the defendant that the rent claimed was unreasonable, 

‘THe appellants’ Advocate has urged that, even if it be granted that~ 
his clients have failed to prove the title of their vendors, the present: 
‘suit is bad (1) on the ground that plaintiff should have brought a suit 
for ejectment, (2) that he is not entitled to bring the present, suit for: 
enhanced rent; even though notice of the enhanced rent that would 
be demanded was duly served, and (3) that, in any case, the plaintiff 
cannot recovér more than double the previous rent paid by the: 
appellants. 

The appellants are not, I think, entitled to be heard upon the- 
points here raised, as not: only were they not raised in.the lower 
Courts but they are not even raised in the written grounds of appeal: 
‘to this Court. I may, however, mention that | know of no authority 
which supports Mr. Gillbanks’ contention, (I have been referred to. 
‘X, W. R., pp. 267, 270, XXIV, W.R, p. 271, and Woodfall’s Land- 
lord and’ Tenant, gth edition, pp, 577; 481.)) There certainly is am 
_ English penal statute which allows a landlord to recover double value 
“(which by the way is not necessarily the same thing as doudle rent) 
.from a tenant who wilfully and .contumaciously holds over after 
having received notice to quit; but, even if I were disposed to- 
administer English law in the present case, the statute referred to is: 
altogether inapplicable where the tenant is a monthly tenant; where: 
also it ‘can scarcely be said that the tenant has wilfully and contu-. 
maciously held over (for he claims a title adverse to plaintiff) ; and,, 
‘lastly, where the notice served by the landlord on the tenant was not. 
a notice to quit but merely a notice that “unless you quit the rent. 
will be raised from Rs. 25 to Rs. roo.” 

I know of no cases decided, either in England or in India, where: 
“it has been ruled that, if a monthly tenant receives from his. landlord 
‘such a notice as was served upon the appellant in this case, and he- 
“refuses to’ quit, the landlord is bound to bring a suit for ejectment: 
‘instead of a suit for arrears of the enhanced rent demanded in the 
‘notice. It seems.to have been held by the High Court in Calcutta, 
that, if a suit like the present one is brought, the plaintiff cannot: 
recover if the rent claimed is unreasonable, and.I have been asked to- 
infer that, because. the rent claimed-in the present suit is four times: 
that previously paid by the appellants, the plaintiffs’ claim must be. 
unreasonable. 1 am not, ‘however, prepared to draw any’ such in-- 
ference... ‘The plea was never raised-in the lower Courts that. the: 
rent claimed'was unréasonable, and I.cannot-allow it to bé raised in. 
this Court for the first-time. 

‘On the aboye grounds I consider that the detision given by the: 
lower Appellate “Court: was. Correct. lis appeal ‘is snesoraing ye 
dismissed with costs. -’ eae 
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Before W. E. Ward, Esq. 
QUEEN-EMPRESS v. NGA KYAUK KHE. Criminal Raoiow : 
Act X, 1882 (Criminal Procedure Code), s. 123--Security to keep the peace or for No, 285. 
: good behaviour, : 1884. 

If a Magistrate, acting under section 123 of the Criminal Procedure Code, — Ay 
orders an accused to give security for gcod behaviour for a period exceeding one cane 
year, it is not necessary for the Magistrate to refer his order to the Sessions Judge rane 
tor confirmation, 

I THINK the Sessions Judge has made some mistake in referring 
this case. There is nothing in section 123 of the Criminal Proce- 
dure Code that I can see which requires a Magistrate, when he has 
ordered an accused to give security for more than one year, to refer 
such order for confirmation to the Sessions Judge, The order is 
perfectly valid without such confirmation, Section 123 merely says 
that, if security is not given by the accused in accordance with the 
order, the Magistrate shall in that case issue a warrant directing him 
to be detained in prison pending the orders of the Sessions Court. 

If, however, the accused gives the security ordered, no reference to 
the Sessions Court is necessary. 

The Magistrate who ordered the accused in this case to..give 
security for two years was no doubt wrong in issuing the warrant he 
did to the officer in charge of the jail, as that warrant directs that. the 
accused be kept in rigorous imprisonment fortwo years “ or’ until 
“within the said term he furnish security to the satisfaction of this 
“Court,” This error, however, appears to have been correcied by 
the District Magistrate in appeal, who pointed out that the warrant 
should direct accused to be imprisoned “ pending the orders of. the 
“ Court of Session, before whom the proceedings should be laid as. 
“soon as conveniently may be.” 

The Sessions Judge thinks the Magistrate’s order should have been 
quashed by the District Magistrate as being w/¢ra vires. The order, 
however, requiring security seems to be perfectly legal, and does not 
require the confirmation of the Sessions Judge; it is only the. warrant 
of commitment to jail, in consequence of the accused failing to com- 
ply with the Magistrate’s order, which is wrong, and, as this warrant 
has been corrected by the District Magistrate, it only remains for the 
Sessions Judge to pass orders asto the term for which the accused 
shall be imprisoned for failing to. give the required security. The 
record will be returned to the Sessions Judge in order that he may 
dispose of the case with reference to the above remarks. 


Before W. E. Ward, Esq. 


QUEEN-EMPRESS 7. NGA SHWE NYO, _- Criminalj Revision 
Act XLV, 1860 (Indian Penal Code), ss. 290 and 67—Gambling—Putise nuisance, No, 24, ee 
A person who allows others to gamble in his house does not commit an offence dn ce 
punishable under section 290 of the Indian Penal Code. 2 Phe ee id 
‘A person sentenced to fine on conviction of-an offence ‘punishable under section 
“29o of the Indian Penal Code can only be sentericed ‘to simple imprisonment in 


_ default of payment of fine. 


bees Appeal 
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THIS is a rather curious case. The accused has been convicted of 
an offence under section 290 of the Indian Penal Code, that is to say, 
of committing a public nuisance not otherwise punishable by the 
Code. The ‘punishment to which an offender is liable ‘under that 
section is fine up.to R's. 200, but he is liable to simple imprisonment 
only in default of payment of fine (see section 67 of the Indian Penal 
‘Code as amended by Act VIII of 1882). The Myodk who ‘tried the 
case, deeming it necessary to impose a severe sentence, fined the 
accused Rs. 100, or in default to suffer three months’ rigorous im- 
prisonment. The sentence of imprisonment in default is clearly 
‘illegal, but no harm has been done as the accused paid the fine. 

The conviction, however, also cannot be supported. The particular 
nuisance with which the accused is charged is that of being a stake- 
holder while several others “ gambled "in accused’s house. There: 
is nota particle of evidence to show what kind of gambling took 
‘place, or indeed that there was any gambling at all in the ‘proper 
sense of the term: But assuming that the Myodk meant to find 
that the accused kept a common gambling-honse, the question arises, 
why-was he not prosecuted under the Gambling Act? The Myook 
explains this by saying that the Gambling Act, with the exception of 
section 13, does not extend to his township. He then goes onto say 
that “unless gambling is put a stop to in some way, it will go on 
“‘ with impunity to the great danger of the public peace and safety ; ; 
“ the accused will therefore be punished under: section 2go.” In 
short, the Myodk has applied section 290 of the. Indian Penal Code to 
this case because the Gambling Act has not been extended to his 
‘township. Itis quite clear that, however pernicious may be the 
results of gambling, whether in a private house or in a common 
gaming-house, the mere act of gambling cainot he regarded as a 


‘public nuisance within the Penal Code. It would be as reasonable 


to punish people who hold pwés or keep grogshops as being guilty of 
a public nuisance on the ground that pres and drinking frequently 
“endanger the public peace and safety.” Penal statutes must be 
construed strictly, and, as the Legislature has thought fit to pass a 
special Act for the repression of public gambling and common 
gaming-houses in British Burma and other provinces, it is clear that 
it did not PanSinet that the-Penal Code made any eee for such 
cases, 

The conviction in this case is quashed, and the fine paid by the 
accused must be at once refunded to him. . 








Before W.E. Ward, Esq. 

. NGA SHWE WAW (Aprettant) v. QUEEN-EMPRESS (RESPONDENT). 
Act XLV, 1860 (Indian Penal Code), ss- 392, 3931 397s 598-—and veges armed. 
with a deadly weapon. 

. The accused committed robbery, being armed with a deadly weapon: which, 
however, he did not use. The Magistrate sentenced the. accused to seven years? 


rigorous imprisonment, holding that section 398 of the “Indian Penal Code applied. 
The Sessions Judge confirmed the SenrEN pes 
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Held, in appeal, that section 398 of the Indian Penal Code applied only to cases 
‘of attempt at robbery. The sentence was accordingly reduced to. four years’ 
rigorous imprisonment, : : 

THE accused in this case has been convicted of the offence of 
robbery apparently, and the formal charge against him charges him 
-with robbery armed with a deadly weapon, but says that the offence 
4s punishable under sections 393 and 398. Now section 393 refers 
to attempts at robbery; then, again, there is no offence in the Penal 
"Code, as described in the charge, of “robbery, being armed with a 
“deadly weapon.’”’? The charge, therefore, as drawn up, will not stand. 

If section 398 was applicable to a case of this kind, the charge 
should have been .under sections 392 and 408, as there is no doubt 
that robbery was actually committed. Section 398, however, clear- 
ly does not apply, as it refers only to cases of attempt at robbery. 
“Vhe District Magistrate who tried this case would infer that the 
Legislature intended section 398 to apply to cases also of actual 
xobbery. I cannot, however, draw any such inference, and the Penal 
‘Code must be construed strictly. The Code nowhere directs, as the 
District Magistrate has assumed by inference, that if, at the time a 
robbery is committed, the offender zs armed with a deadly weapon, 
‘he shall be punished with not less than seven years’ rigorous impri- 
‘sonment. There is, however, a section (section 397) which pre- 
‘scribes this minimum limit of imprisonment if the offender uses. a 
‘deadly weapon. In the present case the appellant was armed with 
.-a da, but did not use it. Section 397, therefore, is not applicable, 
and the case must come under section 392. gpa 

This mistake on the part of the Magistrate has evidently: affected 
the sentence passed by him on the appellant, for he has sentenced 
him to seven years’ rigorous imprisonment. There is no need for 
‘such a heavy sentence. | accordingly reduce it to four years’ 
Tigorous imprisonment. 


Before W. £. Ward, Esq. 





: QUEEN-EMPRESS v. NGA SHWE TE anv oruers. Criminal Revision: 

Act Il], 1867 (Gambling Act), ss. 3 and 5—Common gaming-house-~Seigure of No. 3582 

si money on the persons of gamblers, Se ‘ Fee 
The police having discovered certain persons gambling in a cornmon gaming- rr 

house, proceeded to seize such instruments of gaming as they could find, but, find- oman 


-ing no money, searched the persons of the gamblers and seized all money found 
upon shit Rae oie Ad Gilat tek ‘prosecuted and cenvicted under 
section 3 of the Gambling Act of 1867), and the mo: 
ie ee to be confiscated. : AEE, SHEP RESET Hay He 
Held, that the order confiscating the money was illega], there bein i 
'S 9 g no evidence 
to show that there was reasonable ground for suspecting that it ‘or wa 
jintended to be used, for the purpose of gaming. ie - : es ee son WR 
:. Tue facts of this case are sufficiently explained by the following 
extract from the order of reference. to this Court passed by the Judge 
of Moulmein :— eae EE ies eee 
_. “The accused persons were: tried for offences. under the Gambiing 
-Act, HI of 1867, and five of them were ‘convicted, one under section 
. 3 and four-under séction 4 of that Act, : In‘a supplementary-order the 
ihe an HOS hed? Be uke ws Ovi Wy Mg ategees arcs 2 Woes “i 4. § 8. pal HA Re +i 
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‘Magistrate directed the confiscation of the money seized on the per~ 
sons of certain of the accused. - one : ; 2 4 
‘“‘ Against these convictions and the sentences of» imprisonment and 
fine passed thereupon, I have nothing to say, but the order of confis-. 
cation appears to me to be illegal for the following reasons :— . : 
“The evidence of the Head Constable, Maung Myit, shows that the 
confiscated moneys were found on the persons of certain of the ac- 
cused when they were searched. He says that 2 annas and 6 pies:. 
‘were found on the person of first accused Shwe Te, who was arrested 
outstde the gaming-house; that Rs. 38-8-6 were found, presumably 
inside the house, on the person of second accused Aung Tha, tied up 
in his turban and that 2 pice were found on the person of third ac- 
cused Aung Hla, also presumably inside the house.. I am of opinion. 
that the police were not justified by the search-warrant under which 
they acted, and which was issued in strict accordance with the law, in. 
seizing the money they found on searching the persons of the accused. 
“Under section 5 of the Act the police may be authorized-by war-- 
rant to enter any place used as.a common gaming-place, to arrest all 
‘persons found therein, to seize all instruments of gaming, and all 
moneys and securities for:money and articles of value reasonably sus- 

“pected to have been used, ov intended to be used, for the purpose of 
gaming which are found therein, and to search all parts of the place 
‘when the officer has reason to believe that ar instruments of gaming 
are concealed therein and also the persons ot those taken into cus- 

- tody, and seize and take possession of all instruments of gaming. 
found upon such search, — + 

“ As the object of the search authorized by this section of the Act. 
is to secure evidence that the place searched is a common gaming- 
house, and not to obtain a rich spoil for the persons concerned in 
making the seizure, the provision must be taken to mean that the 

. police are only required to make search of the premises and the per- 
sons arrested for the purpose of discovering instruments of gaming: 
if they should find none on entering the place; at any rate their pow- 

‘ers of seizure and such search of the person are restricted to ¢dnstru-. 
ments of gaming. 

“The law wisely restricts the powers of search, and its express: 

‘provisions must be strictly observed, for to hold that the Act gives the 
police the power of. indiscriminate seizure, which in practice they 
claim, would be productive of worse evils than it is inténded to re-- 
‘medy. In the present case the police seized, in contravention of* 
their warrant, thé moneys found in searching the persons of the ac~. 
cused, and the. moneys..therefore were illegally seized and were not. 
‘Hable to confiscation. : : % 

_._“ The section (8) under which the order of .confiscation was passed’ 
-authorizes the Magistrate, on conviction: of any person of keeping a. 
common gaming-house, or being present therein for the purpose ‘of 
gaming, to order the forfeiture of ‘all moneys seized therein. This: 
must bé taken to mean, as explained -by:section 5, ‘the moneys’ 
Seized by the police on reasonable. suspicion.that they had been usei,, 

or intended to be used, for. the purpose of gaming, and of that there 
As no evidence.” The provision cannot be said to include the moneys: 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 283- 


found on the persons of those arrested, inasmuch as the police have- 
“no power to seize such moneys. This appears to me the only reason- 
‘able view that canbe taken, for if the power of confiscation extended? 
to all moneys found zx the house, whether taken from the person or 
elsewhere ‘ therein,’ it would lead to the absurdity that a person 
who escapes outside before he is arrested would not be subject to the: 
‘same consequences in regard to the money on his person as those .ar-- 
-rested in the house. » 


“ For these reasons I consider that the aathet of confiscation was il-.. 


legal, and I would recommend that it be set aside.” 
The Judicial Commissioner, ‘after calling on the Assistant Magis- 


trate of Moulmein to explain his proceedings, passed the following - 


“order in the case :-— 


“T entirely agree with the Judge that the police in this case were- 


not justified in seizing the money found by them on the persons of. 
the gamblers, and that the order of confiscation of this. money is: 
‘illegal. That order must accordingly be set aside and the money 
confiscated restored to the persons in whose possession it was found. 
The sum and substance of the Extra Assistant Commissioner's explan-- 
ation of his order is that, as’ no money was actually found by. the 
‘police on the premises when the police came down upon the. gam- 
blers, it is a reasonable presumption that all the money found upon 
the persons of the gamblers had been used,’ or was intended to be: 
used, for the purpose of gaming, and that, therefore, the seizure and 
subsequent confiscation of the money was legal. No such presump- 
‘tion, however, can fairly arise. Whatever presumption might, arise 
that a portion of the money so found was intended to be used for. the: 
‘purpose of gaming, it certainly does not apply to the whole of.. the: 
money found, as cases might easily be conceived in which a man with 
Rs, 50 or Rs. 500 in his pocket might step into a gaming-house and 
intend no more than to gamble with a very small portion of his mo- 
ney. Then, if the presumption arises only with respect to a portion 
of the money found, and it is quite impossible to determine with re- 
spect to what portion the presumption does arise, itis clear that it 
would be extremely: unfair to the gambler to draw any presumption 
agaiost him at all. The Gambling Act must be construed strictly 
and if it is-sought to justify the seizure of money on the ground that 
it was intended to be used for gaming purposes, strict evidence must 
_be required to prove that such intention ‘existed with respect to the 
whole of the money seized.” 
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-in the land compensation, which they refused. The Collector, thereupon referred 
the case to the Recorder of: Rangoon under section 15 of the Act. In the 
Court of the. Recorder the claimants to compensation alleged that the amount 
‘offered to them by the Collector was insufficient as he had only offered compen- - 
sation for loss of crops or trees growing on the land, and not,for loss of the land itself. 
of which the claimants alleged they were the owners. .The Government in reply 
denied that the claimants were landowners inasmuch as the ownership of the lands 
in suit vested absolutely in Government, the claimants being mere tenants-at-wilk 
“holding under Government. i . 

‘Held that the Recorder had no jurisdiction to enter into the question whether 
the claimants were landowners, but could only determine the amount of compen- 
sation which should be awarded to them in respect of the interests which the 
Government admitted they had in the land or produce of the land taken up. . 
4 Held also that, although the Collector was not bound to proceed under Act X, 

-1870, in order to take up land the ownership of which is claimed by Government, 
he was competent to do so, ; 

THE Judgment of the Court was delivered by— 


Warbd, J.—The present reference arises out of certain cases which 
have been referred to the Court of the Recorder of Rangoon by the 
“Collector of Rangoon under section 15 of the Land Acquisition Act, 
X, 1870. : 

It appene that the Collector, proceeding under that Act, took up 
-certain lands situate within the suburbs of the town of Rangoon for 
the purpose of a Railway, and issued the usual notices to ‘persons 
interested in the land to appear before him and state their claims for 
~compensation. In three cases, which have given rise to the present 
reference, the claimants refused to accept the compensation offered 
dy the Collector, who accordingly, as required by the Act, has _refer- 
red them to the Recorder. - 3 08 

In the first case it appears that 1 acre and 11 annas of paddy land, 
“belonging to one Moorga Pillay, were taken up, and for this Moorga 
Pillay claimed Rs. 1,500 as compensation, There was no building 
“or crop on the land when it was taken over by Government, and 
-Moorga Pillay’s claim was on account of loss of profits which he 
‘derived from the land. He based his claim on the fact that he had 
‘been 14 years in possession, paying revenue or rent to Government 
for the same during this period, and that his annual profits from the . 
land taken up was about Rs. 60 a. year ; what he claimed, therefore, 
‘was the capitalised value of these profits calculated at 25 years’ pur- 
“chase. 

In the second case, 6,150 square feet of land belonging to Ma Cho 
“were taken up. Upon this land fruit and other trees ‘were growing 
when it was taken, and for the loss of these the Collector tendered 
Rs. 867 with 15 per cent. added. -The offer was refused and a claim 
of Rs. 2,000 put in. : 

In the third case, that of Shwe At, 1,520 square feet were'taken up 
vand Rs; 850° tendered to the occupant-(with..15..per_cent. added) for 
‘loss of fruit and other trees growing thereon. This offer was also 
refused and a claim made by.Shwe At for Rs. 3,000. ee 

I4 both these last two.cases the claimants allege they have been in 
possession since the time of the Burmese, that.the land and trees 
were. ancestral property, and that they have. all along paid revenue 


#or the same, * oes 
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On these three cases coming before the Recorder the claimants 
asserted that they were owners of the land which had been taken up 
and were, therefore, entitled to compensation for loss of the land as: 
well as for loss of crops and trees growing on it. This allegation 
was met by the Government Advocate, who appeared on behalf of 
Government, denying that the claimants wereglandowners, and assert 
ing that the ownership of the lands vested in the Government, _ 

The question now referred by the learned Recorder to this Court 
is whether it has jurisdiction, in proceedings which have come before 
it-on reference under the Land Acquisition Act, to enquire into and- 
decide the issue thus raised between the Government and the claims 
ants. 

I notice that in the proceedings taken before the Collector no- 
distinct allegation was made by the claimants that they were land- 
owners. In the case of Moorga Pillay the claimant himself was. 
examined and he made no such statement, although his claim was- 
certainly based on assumption that he was the absolute owner of 
the land taken from him. All the witnesses, however, whom he 
adduced declared that Government was the owner of the land, Moorga: © 
Pillay being simply the Government tenant. It is also quite clear- 
from the Collector’s referring order in these three cases that he did’ ~ 
not consider any such question was raised before him. In the case- 
of Moorga Pillay:the Collector recorded the following order :— 

“ Compensation offered and refused Rs. 338 plus 15 per cent., that is, at the: 
rate of Rs. 200.an acre. I think the Rs. 20 per acre per annum is rather a high: 
rate of profit for paddy land even in Rangoon, and I think 10 years’ purchase is 
quite enough for a mere right of cultivating. Moorga Pillay has not the status. 
of a landholder,” ; 

The Collector here, I presume, referred to section 7 of the Burma 
Land Revenue Act, which does not apply to town lands (see section. 
4) It is not very clear what the Collector means by “a right of culti-. 
vating,” or upon what principle he assessed the compensation offered. 
by him for the loss of that right. Every tenant-at-will has a right of: 
cultivating so long as his landlord allows him to remain in possession, 
but a tenant-at-will could scarcely claim compensation from his land- 
lord for‘loss of the land which he had received due notice to quit. 

. However this may be, it isclear that the compensation offered by: 
the Collector in all these three cases was not for loss of ownership. 
of the land taken up, In the case of Moorga Pillay compensation. 
was offered for loss of a “right of cultivating,” whatever that may 
mean, and in the other two cases for the loss of certain trees, In 
short, the Government has taken up these lands, asserting its own. 
right of ownership therein, and not recognising any right of owner- 
ship in the claimants. 


That being so, I think the Recorder is clearly barred from trying 
"any question of title as between the Government which takes up the- 
land and the claimants whose land has been taken up. The Recorder- 
must;. I think, confine himself to determining whether the compen- 
" sation..offered by the Collector for the loss of those rights which ‘he 
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admits the claimants have in the lands taken, or in the trees growing 
«on such lands, is reasonable and sufficient. I am led to this conclu-. 
‘-sion because, although the Land Acquisition Act (section 15) pro- 
vides the procedure to be followed when questions of title arise. 
“between two or more persons making conflicting claims in respect 
thereof, and requires the Judge to whom such questions of title are: 
referred by the Collector to enquire into and determine them, it no- 
where provides for the determination of questions of title to the land 
taken up arising between the Government which takes. up the land 
-and the claimants to compensation whom the Government proposes 
to. deprive of its use and enjoyment. The words “two or more 
persons” in section 15 of the Land Acquisition Act appear to me 
- -clearly to refer to persons claiming compensation, and cannot be 
taken to include the Government which tenders the compensation. 
. The learned Recérder. in his order referring this case has drawn 
attention to two English cases noticed at pages 25 and 26 of 
Beverley’s edition of Act X, 1870. These cases are based on an 
English Statute, seme of the provisions of which are very similar to 
-those of the Indian Act, but which in many respects differ from it 
-very materially. I am not, therefore, prepared to base my decision 
in this case on either of the English rulings referred to. At the same © 
-time I think that an examination of the provisions of Act X, 1870, 
makes it quite clear that the Act, although it does provide for the 
determination by the Court of questions of title in certain cases, as, 
for instance, when the parties claiming compensation set up con- 
flicting claims, it does not provide for determining such questions of 
title as have been raised before the Recorder in the present case. 
1 think, therefore, that we must rule here, as has been ruled in 
England with reference to the English Statute, that before a claimant 
‘-to' compensation can avail himself of the machinery provided by Act 
X, 1870, for the purpose of getting the question determined as to 
~what amount of compensation he is entitled to, he must show that 
tthe Government which takes the land from him admits the title 
therein which he sets up, and for the loss of which he claims compen- 
sation. If the Government totally denies his title as set up, but 
admits that he has an inferior title in. the land taken, all that the 
claimant has.a right to have determined under.the Act is whether the 
-compensation offered for loss of such rights in the land as the 
“Government admits him to have had is reasonable and _ sufficient, 
always bearing in mind that the claimant’s. right to sue the Govern- 
anent by a regular suit to establish what he thinks to be his real title 
tin. the land is in no way barred by his agreeing to accept under: 
_protest such compensation as the Recorder may award him for the 
loss of such rights.only as the Government admits him to have. 
‘The learned Government Advocate has contended before us.-that 
the Collector in proceeding under Act X, 1870, has done what it was 
unnecessary for him to do, inasmuch as the ownership of all land in 
Rangoon vests absolutely in the Government, and that therefore it is: 
mot n-cessary for Government'to proceed under the Act when it wishes: 
£o. oust the occupants who are mere. tenants-at-will under Government.. 
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This argument has led me to consider whether the Collector’s pro-- 
-ceedings have not altogether been irregular and without jurisdiction 
‘upon the ground that the Act was never intended to apply to cases 
in which Government was, or claimed to bé, the owner of the land it 
wished to take up; for, should this question be decided in the affirma- 
itive, it is clear that the Collector’s proceedings cannot give the 
Recorder jurisdiction to take any action uponthem, and the papers’ 
must go back to the Collector with an intimation to that effect. I think 
awe are bound to consider this point though it has not been referred to 
sus by the Recorder. 
In determining this question a good deal depends upon the inter- 
‘pretation to be given to the word “land” in section 4 of the Act. 
-In section 3 “land” is satd to include ‘ benefits to arise out of land,” 
. &c, There are, however, sections in the Act in which the word 
“land ” clearly does not include this meaning (see, for instance, sec- 
tions 8 and g). The question is, does the word “jand” in section 4 
include the benefits to arise out of land ? I think it clearly does not.. 
‘The word “land”’ here means simply the tangible thing known as land. _ 
It could scarcely have been the intention of the Legislature that where, 
as is the case for instance in Assam, and asthe case is alleged to be. 
in Rangoon, the ownership of the bulk of the land vests in Government: 
and the cultivators are mere tenants-at-will, the Government is bound. 
to proceed under the Act when it wants to take up land for a public 
purpose, upon the ground that the tenant-at-will enjoys a benefit: 
arising out of the land, and that, therefore, as section 4 of the Act is” 
imperative and not permissive, there is no other course open to. 
Government, such, for instance, as that of giving the tenant reasonable _ 
notice to quit. 
The view, however, above expressed does not dispose altogether of - 
the question of jurisdiction. Although the Collector may not in this 
case have been bound to proceed under the Land Acquisition Act, the 
question still remains: may he proceed under the Act if he elects to 
‘do so in preference to adopting what would appear to be the more 
simple course of giving the Government tenants reasonable notice to 
‘quit ? When the case was argued before us I was inclined to the view 
that the Legislature could never have contemplated, when framing the 
. provisions of the Land Acquisition Act, that Government stood in 
need of an enactment to authorize it to take up land for public pur- 
poses of which it was the absolute owner, there being no other interests 
in the land beyond what a mere tenant-at-will could claim; but, on 
further consideration, I am not prepared to maintain this view. In 
Lower Bengal it is well known that cases atise in which the Govern- 
ment seeks to take up a zémindar’s land for a public purpose, and 
. before taking proceedings under the Act, succeeds in inducing the 
zemindar, who in Bengal is the owner of the land, to make a gift of 
his ownership to Government. This gift, however, does not neces- 
satily relieve the Government of the necessity of taking up the 1and 
under the Act, as there may be other interests in the land subordinate 
to those of the zemindar, such as those of a permanent lessee, or of a 
lessee for a term of years, or of ryots with rights of occupancy, all. of: 
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whom can claim compensation for loss of the land taken from them. 
The procedure in such a case; I take it, would be as follows :~~The 
Collector would assess, as required by section 24, clause 1, of the Act,’ 
the. market-value of the land, he would then deduct from this the market~ 
value of the zemindar’s interest, and offer the balance to the claim- 
ants. If the claimants asserted that the market-value of the land ‘or . 
of the zemindar’s interest therein was wrongly assessed, or if they- 
agreed to.the assessment and only disputed its apportionment, the- 
Collector would refer the case to the Court. I observe that the Board 
of Revenue in Bengal contemplate in their rules some such procedure 
(see page 87 of Mr. Beverley’s book) ; and I do not think it would be 
open to the Court in such a case.to say thatit had no jurisdiction on 
the ground that the Collector's proceedings were ultra vires in conse- 
quence of the ownership of the land having vested in Government: 
prior to the Collector taking proceedings under the Act. The Govern- 
ment might, I think, with reason reply’ to any such contention that: 
it could not succeed in getting possession of the land by any other pro- . 
cedure than that laid down in the Act, since the zemindar’s lessee, or 
the occupancy ryots, refuséd to give up theland, Butif such areplyis. — 
a good and valid one in the case supposed, I think it must also be 
admitted as a valid reply in the present cases, in which, although the 
Government could not, as in the case supposed, urge that it had no. 
power to oust its tenants-at-will by due notice or by an ejectment 
suit, it might very well urge that, as the land was immediately required, 
and it anticipated some delay in getting its tenants to turn out: 
in consequence of their having set up adverse claims of ownership, it 
preferred and had. the right to take proceedings under the Land - 
Acquisition Act to enable it to acquire immediate possession. 

Upon thezquestion, then, as to whether the learned Recorder had 
any jurisdiction to take up these cases at all on reference from 
the Collector of Rangoon, I think that he had jurisdiction, inasmuch 
as it was open to the Collector to proceed under the Land Acqui- 
sition Act if he thought fit to do so; and as he had elected so to pro- 
ceed, the Recorder is bound to take action on the reference made to: 
him. Whether it was necessary for the Collector to proceed under 
the Act is another matter. : : 

I think, then, that the reply which we ‘should ‘give to the learned 
Recorder upon his reference is that Act X, 1870, confers on him no. 
power to enquire into the claims of ownership which the claimants in 
these three cases have set up against the Government, and that he 
has no jurisdiction to do more than determine what should be the 
amount of compensation to be awarded to the claimants in respect of 
.the interest which the Government admits they have in ‘the land, or 
Peace GF tiie Tamil: CRE Tips ce a 
' MAcEwEn, J.—I have a very few words to add to the judgment of 

_ the learned Judicial Commissioner in which I concur. . I-would merely 
say that the view which | expressed in the reference that the question 
of title as between the. Government and the claimants could not be 
‘tried under the Act has been further strengthened by an examination of 

- a ease decided by the High Court of Calcutta with reference to section . 
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229 of the Calcutta-Municipal Act, VI of 1863. That section containéd 
provisions similar to those in the Land Acquisition Act. It provided 
that where any damages, costs, or éxpenses are by the Act directed to 
be paid, the amouns and, if necessary, the apportzonment of the same in 

- case of dispute, shall be ascertained by the Court of Small Causes, . In 
the case of the Ortental Gas Co. v. The Fustices of the Peace for Cal- 
cutia (8-B.L.R., 433) it was held: “If the dispute involves something 
* more, if for instance the Justices deny their liability to compen: 
“sate for damages done by the work, the proceedings beforé thé 

. “Small Cause Court Judge is inapplicable.” Here the dispute involves 

_ something more than the amount or apportionment of the compen- 
sation, the Government denies its liability to pay compensation. at. all 
except to the extent admitted by the Collector. And one amongst a 
number of cases referred to in that case is Regina v. The Metro- 
politan Commissioners of Sewers (1 E, and B. 702) cited in the 
reference. 


errr neers 


Before W. E. Ward, Esq. 
QUEEN-EMPRESS », NGA PAW LON. Criminal Revision 
The Government Advocate for the Crown. siten! BB fa 
Act X, 1882 (Code of: iat as ch. s.'163--Act I, 1872 (Evidence Act), September 
Piet s.'24—Con fession. re 15. 
A Magistrate told an accused person that, if he made a full confession in regard pea 
to certain property he was charged with having stolen, the Court would take this 
into consideration in awarding punishment. The accused then confessed on the 
understanding that the promise held out by the Magistrate would be carried out. 
feld that, having regard to section 163, Code. of Criminal, Procedure, and:‘to 
section 24 of the Evidence Act,.the said ‘confession could not be-admitted as 
evidence against the accused. ; 
Attention drawn to a ruling of the Calcutta High Court in 10 Indian Law 
Reports, Calcutta Series, page 775. ; 
_ THIS is an application to this Court by the Government Advocate 
on behalf of -Government to exercise its revisional powers in a case , 
in which the accused was convicted and sentenced by the Assistant 
- Magistrate of Moulmein under section 411, Indian Penal Code, té pay 
_ 4 fine of Rs. 300, or to suffer:in default six months’ imprisonment. 
Uhave also been asked to comment on the proceedings of the Assist- 
-ant Magistrate in the case. 7 
.. The facts. shortly stated are these. The theft of certain very 
valuable property was traced to two servants of the District Magis- 
trate of Moulmein Town, and they were prosecuted and convicted. 
._ The accused was then prosecuted for having received from these two 
“persons the’stolen’ property knowing, or having reason to believe, it 
was stolen, The only evidence against him: was that of the District 
‘Magistrate’s servants already convicted and his own confession. The 
‘confession‘is a peculiar one. The ‘Assistant Magistrate, before pro- 
ceeding to record what the accused had to say, informed him tlat ‘if 
he made a full confession in regard to the stolen property, the Court 
‘would take this into consideration in awarding punishment. :To this 
_ dhe accused replied: ‘1 will produce the diamonds”’, (7.2., the stolen 
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pnapheents ‘if the promise will be. carried out.’? The Assistant. 
‘Magistrate ‘then asked- the accused where the diamonds were, and’ 
the accused told him where they would be found. The diamonds | 
were then found where the accused stated they were. It is probable . 
they would. never have.been found and restored to. the owner. but for 
the confession of the accused. The diamonds. were valued by ‘the 
owner at about Rs. 4,000. The accused was then formally. charged _ 
and pleaded not guilty, saying he did not know the property was stolen 
when he received it.. He, however, cited no witnesses, and the Assist~_ 
ant Magistrate disbelieved his pes and convicted and sentenced him 
as already stated. 


In a.long and somewhat peculiar judgment the Assen Wadia rate 
-has explained, why. he thought a lenient sentence sufficient.. These 
reasons are that by giving up the jewels the accused had shown signs _ 
of repentance and had also lost Ks. 450, the price he paid for them, 
He had also been some. days in custody, he bore a good character ;- 
this was his first offence and,. lastly, the complainant asked for a . 
lenient sentence. ].certainly.do not think these reasons afford a 
sufficient explanation of the very. light sentence passed, upon the 
accused. 1 think, however, that 1 should not be justified in enhancing 
‘the sentence, having regard to the cireymstances under which the. 
accused confessed to having receivedishe diamonds. There is no 
doubt that the inductment held out to’ the accused to confess was . 

"an improper inducement, and, had there been no other evidence. 
against the accused but his own confession, I should have felt myself 
“bound, having regard to section 163, Code of Criminal Procedure, 
-and section 24 of ‘the Evidence Act, to order his immediate release. 
. Magistrates.of the first class ought to, know better than do what'the | 
; Assistant Magistrate didin this case. Irrespective of the mere impro- 
‘priety of holding’ out an inducement to an accused person to confess 
or make statements incriminating himself, the Assistant Magistrate 
ought to have known that he had no more authority to make the 
promise he did than he had ‘to promise the accused that he would let 
him off altogether if he confessed. But, although the Assistant 
Magistrate acted’ improperly in inducing the accused to confess, I 
‘think [ must take into consideration the fact that, apart from the. 
confession, there is very little evidence against the accused. Had. 
"there been no other evidence, | should, as I have stated, have acquit- 

--ted the. accused, but as there is some independent evidence - against 
“him and the. accused hes not appealed, I will not disturb the con- 

3 ‘viction. 


_» On the other hand, I do not ce this ‘is a case. calling for 
Setiareaca: of sentence. 


“I may call the attention of the Assistant Magistrate toa . ruling of 
. the Calcutta High Court in a recent case to. be found in 1o-Indian 
“Law Reports, Calcutta Series, page 775. It-was there held that a 
Magistrate acted improperly in warning the accused not: to say any- | 
e thing. against himself and that, “ therefore he had better tell the truth.”” 
The accused in that case was acquitted. by the High Court; the 
accused having been convicted mainly on his own’ GORIESHON, 
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_ | Before W. E. Ward, Esq. at oe 
NGA PAN THIN (Apreczant) ». QUEEN-EMPRESS (Resroxpsnz} 
Act XLV, 1860(Indian Penal Code), s. 75—Previous conviction—Habitual . 
offender—Sentence. 


The accused stole at one time a pair of bullocks belonging to different owners 
from a grazing-ground. . He was tried separately for the theft of seach bullock by 
different Magistrates. In one case he was sentenced to two years’ rigorous impri- 
sonment, in the other he was sentenced to five. years’ rigorous imprisonment, there 
‘being one previous conviction against him. 


Held that the sentence passed in the second case was excessive as the accused 


‘was not an habitual offender. ‘The sentence was accordingly reduced to one mene 's 
rigorous imprisonment. 

THE seatence in this case is, I think, excessive. The appellant 
stole two bullovks at the same time from a grazing-ground, the bul- 
locks belonging to different owners. For stealing.one of these he has 
already been tried separately and sentenced to ‘two years’ imprison- 
ment by the Magistrate of North Tharrawatldy ; for stealing the second 
‘bullock he has been now sentenced by the District Magistrate of Thar- 
tawaddy to five years’ imprisonment. He has thus got seven years’, 
imprisonment for what was practically one act of theft. 

As Pointed out by the Sessions Judge, to whom the sentence of five 
years’ imprisonment was referked for confirmation, the appellant can 
scarcely be called an habitual thief, as there is only one ‘previous con- 


viction against him. The Sessions Judge further points out that had_ 
there been one trial, as there should have been, for the’ theft of these 


two bullocks, a seritence of five years’ imprisonment would have been 
sufficient, He accordingly, in consideration of the fact that the appel- 
lant had already been sentenced to two years’ imprisonment, reduced 
the sentence passed by the District Magistrate of Tharrawaddy to three 
‘years’ rigorous imprisonment. 

It appears to me that even this sentence isexcessive. I fully recog- 
nise the fact that cases of.cattle theft must be treated with some 
severity ; but it seems to me that, had there been no previous convic- 


‘tion in this case, a sentence of 18 months’ imprisonment would have: 


sufficed to meet this case of theft of a pair of bullocks. Taking the 
_previous conviction into consideration, this sentence may be enhanced 
to three years’ imprisonment, and as the appellant has already been 
sentenced to two years’ imprisonment, _ a sentence of one year’s im- 
prisonment in the present case is ample. 

I accordingly ‘reduce the sentence passed ‘by the. Sessions Judge 
_in this case to one year’s rigorous imprisonment. 





Before W. E. Ward, Esq. 
NGA LU GYI ». QUEEN-EMPRESS, ne 
Act LY, 1860 (Indian Penal Code), Ss. 75-—~Habitual eae ta 
conviction—Sentence, ea an 


The Per | stole two bullocks from underneath complainant’s ‘house in Upper 
‘Burma and was convicted of an offence under section 380 of the Indian Penal Code 
and sentenced: to seven years’ rigorous imprisonment, the Magistrate being. of 

opinion: that the accused was an Habitual criminal, There was only one previous 
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conviction of old date charged against accused of an offence under section 380, 


" Indian Penal Code, in which he received one month’s rigorous imprisonment. 


Weld that the sentence passed cn. accused was out of all proportion td the 


character of the offence committed, and that the Magistrate was not justified in _ 


treating the accused.as an habitual offender. Sentence reduced to 18 mens 
rigorous imprisonment. . 

‘THE appellant has been found guilty of stealing two bullocks from. 
underneath the house of complainant in Upper Burma and: sentenced 
by the Deputy Commissioner of Thayetmyo to seven years’ rigorous 


' {mprisonment. .The sentence is out of all proportion to the character of 


the offence'committed. Only one previous conviction has been charged. 
against the appellant. This was a conviction on a charge of house 
theft. (section 380, Indian Penal Code) which occurred in 1869, or 15 
years ago, and for which the appellant received a sentence of one 
month’s rigorous imprisonment. The Deputy Commissioner remarks :. 
““Accused is.no doubt an habitual criminal.” He gives no reason, for 
this statement ; it certainly is not warranted by the conviction ‘in 1869. 
I reduce the sentence to 18 months’ rigorous imprisonment, bearing i in 


“mind that, owing to the offence having been committed in Upper 
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Burma, some five months elapsed between the aoseet and the’ convice 
tion of the appellant. 
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| Before W.E. Ward, Esq. 
QUEEN-EMPRESS v. NGA CHET. —s 

Act XLV, 1860 (Indian Penal Code), s. 326-— Grievous hurt—M edical: aiiltiobres! 

‘Inall' cases of voluntarily causing grevious hurt the evidence of the “Medicat’, 
‘Officer who examined and attended on the person to whom the hurt was caused 
should, if obtainable without unreasonable delay or experse, invariably be taken, . 

I HAVE sent for this case as the sentence appeared to me severe, 
On looking into the evidence I find that-the case is a bad. one of stab- 


bing with a clasp knife; the stab’ was also given from behind while 


the complainant. was quarreling with another man: it was therefore 
a cowardly act. ” 


Strange. to say, the District Magistrate did not think it necessary 
to.examiné the Civil Surgeon as to ‘the nature of the wound inflicted 
on the complainant, so that'there is no evidence on the record oni this. 
point beyond that given by the complainant, who says he was in hos- 
pital for a ‘month and eight days. Complainant also and one witness: 
say that complainant’s bowels protruded through the. wound.’ This. 
‘Jatter statement, however, must be accepted with caution as witnesses 
are rather apt to exaggerate. Hence the importance of examining - the 
Civil Surgeon in cases of this description. 

The District Magistrate, on being called on to explain, why he did 


~-not-examine:the- Medical ‘Officer, can, owing tothe .time-which he. 


says has elapsed since the case was tried (the ease was tried in May 
last), only say that ke supposes that, at the time of the trial, having 
the® wounded man before him, he considered the Civil’ Surgeon’s 
evidence unnecessary. This is avery unsatisfactory explanation j ; and 


‘Ishould have thought that a District Magistrate was an’ officer ‘of 


- Sufficient experience to know: that, in a case like the present one, = 
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where it is necessary not ‘only to prove the offence of causing griev-_ 
ous hurt, but also to proportion the sentence to be passed on the 
accused according to’ the nature of the injuries inflicted by him, ‘it is” 
of the utmost importance to procure the ‘best evidence that can be™ 
got, both to establish the offence charged and to prove what thosé 
injuries are ; and I. should not have thought it was necessary to point. 
out that the fact of the wounded man being produced before the’ 
Magistrate in any way relieved the latter of the necessity of taking- 
such evidence... The District Magistrate’s explanation is all the more 
unsatisfactory because the woundéd complainant was not prodiced— 
‘before him until some five weeks after:‘he was stabbed: and the point 
-on which evidence was required was not the complainant’s condition, : 
or what the nature of his wound was five weeks after he was stabbed, 
but what that condition and wound was oi the day he was brought to. 
shospital. The District Magistrate also seemsto forget that, though 
dhe may see the complainant; an Appellate Court may not see him, and 
that an-Appellate Court cannot dispense with evidence because the” 
Magistrate has personally made himself acquainted with the facts, or 
-~with a portion of the facts, of a case; still less can an Appellate Court 
dispense with such evidence when the Magistrate, as in the present 
case, makes no reference whatever in his judgment to. what he pro- 
fesses to have witnessed. The Deputy Commissioner says he had the 
‘wounded man before him, but he says nothing in his judgment . about 
athe man’s condition or his woun.¢ see 
I notice that the District Magistrate in his explanation says that it | 
ic his habit, “unless inexceptional cases,” .to, take the evidence. of 
the Civil Surgeon. I find it difficult to conceive any case of volunta-. 
rily causing grievous hurt in which it is.not necessary to take the. evi- 
‘dence of tlie Civil ‘Surgeon, if such evidence is: obtainable ; andl 
‘think it must be laid down as a general rule that in all grievous hurt: 
_ cases the evidence of the Civil Surgeon who examined and attended 
. onthe person to whom the huct has been caused, if obtainable with- 
out unreasonable delay or expensé, should be taken. If it is not’ 
‘taken; the accused will always be entitled to the benefit of the pre~ 
sumption which would arise from the prosecution withholding the 
best evidence. eed ; a 
It only remains to consider whether the conviction and sentence: 
sin this case should be maintained. The-complainant’s statement that 
-he was in hospital for over a month may,I think, be accepted, and, 
as there is no doubt that he was stabbed. with a. knife, the conviction. 
-oh acharge under section 326, Indian’Penal Code, may stand. ae 
With respect to the sentence, the Judge who confirmed it has” 
‘remarked that itis a severe one ; and there is no doubt that the severity 
‘of the sentence is due to the dpinion ‘which the District Magistrate 
formed of the nature’of the wound inflicted by the accused. In his 
Judgment the Magistrate says:— 
“ There is not the least doubt that he (accused) inflicted the wound, and such a 


-wound that it thust have been withie little of causing death.” - - : 
AsI have already said, there7is no reliable and admissible evi- 
«dence on the recerd as to what the nature of the wound was.. The 
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‘been within little of causing’ death.” 


‘drawn from the factso stated. 


‘entitled to a reduction of the sentence passed upon him. 
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Magistrate, therefore, was not, justified in finding that it“ must have: 
Even admitting. the complain. 
ant’s statement that his bowels . protruded, no safe inference can be. 
Ihave recently had a case before me 
in which the complainant made the same statement in respect’ “of a. 
wound he had received in the stomach inflicted by the clasp knife of 
the person he accused, but in which it was proved that he was able: 


to leave hospital after four or five days and walk about. 


On.the other hand there can be no doubt that the: accused in - this. 
case did commit grievous hurt with a dangerous weapon, and ‘that he. 
acted in a wanton: and ‘cowardly manner. He deserves,:. therefore,. 
severe punishment without any referenceto the nature of the wound . 
inflicted by him. Had. the Civil Surgeon’s evidence been taken, I 
should—if that evidehce had supported the view taken by the District: 
‘Magistrate of the natute.of the wound inflicted on the complainant... 
—not have disturbed:the-sentence. As it is, I think the appellant is 
I reduce it. © 
accordingly to four yeane rigorous imprisonment. he 


——. 


ae baie WwW. E. Ward, Esq. 


_SHASTI CHARAN | DE (Apeettant) 2. OBALI CEA DE. 
Gee phe 


Mr. Pedosibe for appellant. eae ee 
fetendiae’ 


“Where the. parties to a bond or agreement have omitted to specify’ the interest. 
to be allowed after the due daté of the bond or agreement, it is in the discretion of...’ 
the Court to fix the amount and rate of interest to be paid from the due date of the: 
bond or agreement to the date of the commencement of the suit. 

The amount of interest so fixed should be fair and reasonz ble. Twelve per cent. 
pet annum is a fair and eee rate of interest to allow i in such cases in British 





Mr, Sen fot respondent. ti 


Burma. 


. Tue plaintiff in this case sold certain cattle to defendant for Rs. 100: 
under an oral agreement, dated the 25th August 1881, the terms of 
which, he alleges, were that defendant should pay the principal within: 
three months, failing which he (plaintiff) would charge interest at: 
the rate of 3 per cent. per mensem, ‘Ihe plaintiff admits having: 
received payment of Rs. 72, which he says was paid to him at various 
times. The plaint déés not say if these various payments were ‘made’ 
before or after the expiry of the prescribed three months; but plaintiff: 
apparently means tliat these payments were made’ after the principal. 





had fallen due, for. He abestite the ‘entire Pay ments to interest, 
thus: ae ae 
: Rs, A. Pr, 
Interest for two yeard, three months and 18 days. at 3 3 ste 
"per cent. per mienser Bees wes “aie. 82° “TO, 0; 
~ Received ice Peete sig gpg ie hasan eas thon gee q2---0--9-—~ 
de ota Balance due ie 10°-10° 0. 
“Add principal. ee Y heet eyes Pages oa. seas) T0022 VOLO, 





> Total claim »<..,..110 10 0 
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" Defendant’s answer to this claim was that he only agreed to pay tke 
principal within eight months and never promised to pay interest ; also’ 
‘that he had paid Rs. 80 to the plaintiff atone time. The defendant 
does not give ‘the date of this payment. 

The case was tried by the Assistant Commissioner of Thayetmyo,: 
and it appears from the record that, although the parties were pre- 
sent before’him, he did not examine them, as he clearly should have 
done, to clear up points upon which there is no evidence on the 
record, and which the written pleadings of the parties leave very doubt- . 
ful. Two witnesses’ were cited by plaintiff, one of whom says that: 
he was present at the sale of the cows, and that the agreement was’ 
that payment of the purchase-money should be paid within three 
‘months ; this witness, however, could not say what rate of interest was 
agreed upon, but he says there was. an agreement to pay interest. 
The second witness deposesto the same effect, but adds that the rate 
of interest agreed on was 3 per cent. per mensem. 

The defendant cited.no witnesses. 

The Assistant Commissioner did not-believe the witnesses for the 
plaintiff upon the question of interest and, therefore, refused to allow 
the plaintiff any interest. ‘ Upon the question of the amount of prin- 
cipal due, the Assistant Commissioner said he was inclined to believe 
defendant's statement that he had paid Rs.’80, and that, therefore, 
only Rs. 20 were due to plaint ff, for which amount he gave plaintiff 
a decree. _ tet Me" Oe ae ne a4 ns 

In appeal the Deputy Comuissioner very rightly found that, as 
defendant had made no attempt to prove that he had paid more than 
the plaintiff gave him credit for, he-could not receive. credit for more 
than Rs. 72. Upon.the question of interest the Deputy Commis- 
Sioner was of opinion that the plaintiff’s witnesses should-have been 
believed (1) because it was reasonable.to presume that plaintiff would 
charge some interest, and (2) because 3 percent. per mensem “is 
not unusually high for this country.”.. The Deputy Commissioner, 
however, was of opinion that plaintiff had;:been negligent in not suing 
eatlier than he did, and so, in order, I take it, to avoid inconvenient 
calculations and issues which arise in.the case, fixed a total sum of 
Rs, 50 as a fair amount of interest plaintiff might recover; he thus 
gave plaintiff a decree for Rs. 100+ 50—72,0r Rs. 78. 

" Itis not surprising, I think, that the defendant has appealed against. 
this decision. . ; gy te Ue ane “ sai 

There is nothing to show when the Deputy Commissioner considered 
the Rs, 72 were paid, and nothing is decided as to whether it. was 
paid as principal or interest, or whether at the time of payment any. 
interest was.due. No finding is also come to by: either Court. upon 
the issue distinctly raised by the defendant as to the period ‘within 
which it was.agreed to pay the principal. It isthus quite impossible 
to.say..whether.the interest allowed by the jower appellate Court is 
or is not,a fair interest, there being nothing to show from what time it 
1S supposed to run, .It is not, therefore, easy for this Court to come to 
any proper decision on this appeal. It is, however, desirable to avoida 
remand which will only put the parties to.extra expense, so I will deal. 
¥ith the case in the. best way Ican with the materials before me, 


Civil Appeal 
No 32; 
1884. 
October 

29. 


296. SELECTED JUDGMENTS AND: RULINGS, : 





ooo > 


Rice agrees. with the Deputy -Commissioner -in. thinking that the 
statement: of-the plaintiff’s witnessess to the .effect.. that. . ‘defendant. 
agreed to. pay. interest ought to have been accepted by. the. first Court, 
becatise itis not reasonable to suppose that there was. any under . 
standing between the parties that defendant might withhold. payment 
as long as he pleased without payment of. interest, I think also that, 


_in the absence of any. evidence to the . contrary .adduced. by. defendant,. : 
these witnesses may be believed when.they say the agreement was to, © 


pay the principal ‘within three:months.. . Upon the. question, however, 


of the rate. of. interest to be allowed, the Deputy Commissioner's: 


decision. cannot be supported. ‘Where a bond, or agreement. fails. to: .. 
specify ¢ the rate of interest, it is no doubt within the discretion of the; 

Court to determine that rate (2B.L.R.App. 10); but the rate’ so-. 

determined, must be fair and reasonable. In. Bengal the rate. usually. 
allowed-in such cases is 12 per cent. per annum (see-cases in-I5 
B. L.R: 135 and foot-notes),- and it seems to me that the same rate i is. 
a fair and reasonable rate to allow in Burma-.in the absence of any ; 


apguie agreement. between. the parties, 


The remark of the Deptty Commissioner. that 36. per cenit. ‘per 
annum isnot unusually high for Burma is, no doubt, perfectly. trues 
it applies equally to Bengal and to .many other provinces, if not to 


every. province in India ; ; but our Cour ts,{ think, would not be exer- 


cising.a wise discretion i in awarding st@")a high rate. of interestin. 
cases like the present one where there’ 1s been no stipulation as to 


the rate of interest to be paid. If high*utes of interest are charged. 


inthe interior of the ‘province, it isno doubt because the security, 
offered is usually small and the risk which the lender runs.is great. 
Where the. security offered is good, there can be no doubt that: money: 
is procurable in British Burma, at 12 per cent., and think that should. 
be taken as the ordinary rate of interest in the present case. 
€ - a * * * 

Bsfiwac W. E. Ward, Esq. : 

‘MA SHWE GE (ApreLzant) 2. NGA LAN-anp NGA ON (Resrowpenns). 
Mr, Sen for appellant. 
Buddhist Law—Divorce—Inheritance—Children of dincroxd wife, 


' The children of a divorced. wife are not entitled. to any share in the property of 
their deceased father, acquired after his marriage with a second or. third wife, - 
unless they have continued after anae mother’ ‘s divorce to live and to - pee and worl 
with their father. , 
THE plaintiffs i in this. case, Nga Lan and Nga On; who. ‘are thé 
respondents i in ‘this appeal; were the sons of Nea Shwe La, who died — 
a short time ago, and i in the course of his lifetime married. succes= 





_ sively'three wives: The plaintiffs: were his sons by his first wife . 


Ma Teik. Itis.admitted by the parties that Ma Teik was divorced, 
and Nga Shwe La'then married Ma Sa, by whom he had children ‘sti af 


living,” ‘who are not parties:to this suit. Ma Sa was then divorced, 
and. Nga Shwe. La then married the present respondent, Ma Shwe 


Ge; bys: whomhe. had séveral- children, and who: continued fo. pe his. : 
awike apt to: the ae ea his’ death. | ee 
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- The ne plaintiffs sue'to ‘recover from their ee Ma Shwe Ga, 
their share in certain property.or its value, which. property, they say;. 
‘was partly old property, gained during-their mother’s coverture, and! 
the rest new property, gained apparently during the soventure of the: 
defendant. 

- The defendant pleaded that plaintiff Nga On; and also tthe: cleldcen’ 
of the second wife, had-already received, their share of the inheritance. 
under a document dated the 18th ‘October: 1877, which is filed with- 
the record and appears to be a deed of settlement; also that plaintiff: 
Nga Lan had forfeited all right to inherit, as he had rebelled against; 
his parents and. was in fact a “dog son.” 

The defendant further relied upon a document executed, by Nea: 
Shwe La just before he died, and also Hled, giving her and her children’ 
all his property. 

The issues fied by the first Court were these :— 


(1) What was the amount of ‘property scijiired by Nea 
Shwe La before and ‘after his marriage with defend-. 

+ ant? 

(2) Are plaintiffs entitled to any share of this property which 
‘may have come into the hands of defendant, and, if so, 
‘what is that share ? - 


"Upath the first issue the first Court found ‘that only Rs. 1,090 worth. . 
‘of. property belonged toNga Shwe La when he married defendant, 
including his tools; and the property acquired after marriage with 
. defendant it valued at Rs. 1,219-3-0; the whole property, old and . 
mew, was thus valued at Rs. 2,309-3-0. It considered, however, that 
plaintiffs were not entitled to inherit any portion of this property—. 
.. (1) because the plaintiffs had failed to prove their allegation that their 
father gave them ary-portion of it during his lifetime ; (2) because’ 
plaintiff Nga Lan was proved to have been a rebellious son and _there- 
fore, under the Buddhist law, not entitled to inherit; (3) because the 

other plaintiff, Nga On, together with the daughters, 2.é., surviving. 
children of the second wife, had their share of the old property made 
over to them by Nga Shwe La when he married the defendant some 
20 years ago, and (4) because, just before his death, Nga Shwe La 
executed. a document giving all his property to defendant. 


In appeal the lower appellate Court seems to have. considered 
that the first Court threw out the plaintiffs’ case only on the ground: 
that Nga-Shwe La had willed his property to defendant; and, as it 
has been. ruled in this Court that a Buddhist cannot make a Will, he 

- thought the merits of the case must be considered on other grounds, : 
‘and for that purpose prescened to cansider the family history of Nga. 
Shwe La. 

‘The Deputy. Corieidastaner then. proceeded i in his judgment to. find. 
Some facts and to. draw some inferences from.these as to’ the existence __ 
of other facts which go to make this case, if those facts are accepted, 
‘one of a very exceptional: -character, and to which it, is exceedingly - 
difficult to, apply: the law, there being, according to. the Deputy Com- 
missionet’s view,.. nO, atuling ‘of.this Court exactly apple Thus,. 
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the Deputy Commissioner has found -that plaintiff Nga Lan: is’ 37 
years old, and his brother Nga On, the other. plaintiff, is; according to- 
the’ evidence given by his father in a previous case, 24 years old. : He’ 
then finds it admitted that a daughter of the second wifé-was born ins 
the same month as plaintiff Nga On. I presume this admission must: 
have been made before the lower appellate Court, as I cannot find it 
on the record. Then defendant says she married Nga Shwe La 21 
years ago, The Deputy Commissioner then goes on to say that 
these dates .coincide with what he gathered from a perusal of the’ 
- proceedings, that Nga Shwe La never formally divorced his tirst two- 
“wives. He next proceeds te mention a’ number of facts in connection - 
‘ with the history of this family which, he says, are “now stated.” It 
is not clear where he got these facts from, or who stated them, and 
there is nothing on the record to show that they were admitted on: 
both sides ; and there is certainly nothing on the evidence recorded. 
in the first Court to support these facts except, perhaps, the. fact that 


plaintiffs were present when their father died, 
The facts found by the Deputy Commissioner in this way are briefly— 
(1) that Nga Shwe La was never formally divorced from his 
first two wives, though they left him in anger ; 
(ii) that he never considered himself to have got rid of | his. 
children by. these wives, simply because their mothers: 
refused to live with him; that there is evidence that ‘the 
' children of the first wife, z.¢., the plaintiffs, have lived in,’ 
or at all events visited at, Nga Shwe La’s house; that Nga « 
Shwe La taught them, and that-the elder son (Nga Lan) 
-now. lives with his wife only two doors from-Nga Shwe: - 
La’s house; oi op Mie at 
(iii) that plaintiffs, though they had’quarrels with their father, 
are not “ dog sons.” ie ae: 

Upon these facts the Deputy Commissioner considered. the plain- 
tiffs were entitled toinherit, and then proceeded to notice the law 
and to determine what shares the plaintiffs were entitled to. i 
: After going through the evidence recorded in the case, the con-. 
clusion I have come to is that the plaintiffs are not entitled to inherit’ 
anything. rh ae i Cra 
+ It is unnecessary to go into the question whether they are “ dog 
sons.’ I-think there can be no doubt that Nga Shwe La was practi- 
cally; if not formally, divorced from his first two wives, and, seeing- 
that.the parties admit the fact of divorce, 1 do not think the. Deputy 
’ Commissioner need have gone into the. question as to whether the 
~ divorce: was of was not a formal one, ; Mat eee 
. The question then arises. whether, the first wife having been 
divorced, the plaintiffs, her sons, are entitled io inherit. any portion: 
of the old or new property. in this. case, Now, as regards the old - 
property, or property acquired befote’ Nga Shwe La’s marriage with 
‘defendant, there seems.to me ample evidence to show that the - 
plaintiffs and the two daughters. of the second wife received their 
shares during Nga Shwe ‘La’s lifetime. ~ There is a good deal of oral 
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evidence on the point, and this evidence is corroborated by the 
exhibits (1) and (2) referred to.in the judgment.of the lower appel-: 
late Court, the genuineness of which I do not understand to be dis- 
puted. Exhibit (1) isa document dated 1877, by which Nga Shwe: 
La apparently assigns to each of his children by his former wives,. 
except plaintiff (1), a portion of his old property, and declares that, 
after his death, none of them shall have any claim against defendant 
and her children, who will be entitled to divide and take only the. 
“property acquired after his marriage with defendant. Nga Lan is. 
disinherited because he had already spent a great amount, of his: 
father’s property, and was disobedient and wicked. The lower 
‘appellate Court does not dispute the validity ofthis document, if it~ 
be regarded as a deed of gift, which it undoubtedly is, but he doubts. 
if. deceased had power to give his wife, the defendant, nearly the 
whole of his property to the exclusion of the other heirs, , ee 


‘The Deputy Commissioner seems, however, to have overlooked th 
fact that deceased merely declared that defendant.and her children. 
would, after.his death, be entitled to take the property acquired after 
his marriage with her, that is to say, the new property. nt 
Exhibit (2), also dated 1244, and which is the Will which the lower 
appellate Court rejected as invalid, clearly shows that there had 
been a division of the old property among the children of the two.first 
wives, for the last few lines of this document recite, after the deceased 
had left all his property to the defendant, “ with regard to the child- 
“ren of the former wives, as they have been separately given, there 
“is noneed to again givethem.” = "ie 
-It thus appears to me quite clear from these two documents, as. 
well as from the oral evidence, that the old property was divided . 
among the children of the former wives during the lifetime of Nga 
Shwe La. I also agree in the finding of the lower appellate Court . 
that it is not likely any of the old property-is now in the defendant’s. 
hands. On these two grounds, therefore, the plaintiffs’ suit, so far as - 
the old property is concerned, must fail. 
> Wite regard to the new property, that isto say the property ac- 
quired by Nga Shwe La after his marriage with defendant, I must 
also hold that the plaintiffs are not entitled to recover. The lower 
appellate Court would apparently take this case out of the ruling” 
given in Mi Thaik v. Mi Tu (p.184 supra) of this Court, because 
there is some evidence that the plaintiffs occasionally visited their 
father after his divorce from their mother, and that the father interested | 

himself in them and: taught them. The plaintiffs are also said: to’ 
- have been present. when the father died. I do not, however, think. 
- these facts take the case out of the ruling I have referred to. I can_ 
find no evidence on the’ record showing that’ plaintiffs,. after. their’ 
mother’s divorce, lived with their father and planned and worked with’ 
him when they were old enough to'do so. | Now'l take it that it is.a’ 
principle of the Buddhist law that the.childrenof the divorced -vife’ 
shall not inherit the property of the father acquired after his marriage’ 


with asecond or third wife unless they continue fo. live and to plan’ 


viminal Appeal 
No, oe 
1884. 
November 
18. 


300 ‘SELECTED: JUDGMENTS -AND “RULINGS; * 





and: work with:him.. ~This rule has not been laid down in so many words> 
in the ruling I have referred to, but it seems to'me to be tle ‘neces-° 
sary outcome of that ruling and of the grounds’ upon which it is based.! 
‘Fhe rule; moreover, is an equitable rule and should, 1 think, be main=: 
tained so-long’ as'there is no distinct provision: in the Dkammathats 
which conflicts with it. Applying,‘then, this rule te the present :case;~ 
I think the’ plaintiffs are clearly not entitled’ to recover any of the new 
property,” There is nothing whatever to show that. by . living ‘or. 
working with their father, or assisting him in any way, they have con-: 
tributed anything towards the acquisition of this property ; and the 
merefact that one of them is on friendly terms with the father, and: 
that years ago the father interested’ himself in them and taught them,° 
can clearly, | think, give them no claim to share in this property;. . «~ 
‘ On-these grounds [| think. the’ plaintiffs’ suit was properly dis-' 
missed by the first'Court, though not altogether on right grounds. I- 
accordingly decree this-appeal, but I think the case is one in ‘which 
each party should pay his’ own costs in all the Courts. — 7. 





-. Before W. E.. Ward, Esq. ° 
MINI (Aprzutant) v, QUEEN-EMPRESS (REsPONDENTr).* 
Act XLV, 1860 (Indian Penal Code), ss. 300, 302, 304, 326—-Murder—Culpable. - 
oe - -° | hamicide—Grievous hurt—Charge,’ BN, 
. A, without provocation, stabbed B with a knife which penetrated the cavity.of thé” 
chest and caused B's death. The Sessions Judge found the case did not fall within’ 
clauses 1 to 3 of section 300, Indian Penal Code, and therefore acquitted A of the. 
charge of murder on which she was committed, but convicted her under section 326, 
of voluntarily causing grievous hurt with an instrument used for stabbing. — 
' Held that, before'acquitting A of: the charge cf murder, the Judge should ‘have - 
considered whether the case fell within clause 4 of section 300, Indian Penal Code..; 
. Held, further,that A should. have been alternatively charged under sections 302, 
304,.and 326, and that if the Judge found the case did not fall within any of the 
four clauses of section 300, arid that the exceptions to that section did not:apply, he 
should then’ have considered the charge under section 304° and found whether or: 


* not A. knew she was likely to cause death, the charge of causing grievous hurt being 


altogether inapplicable to cases in which a person causes-death by an unlawful act: 
which he knows to be likely to cause death. ; Wea. 
‘Held, further, that a person’ who causes death by stabbing with a knife insuch a 
way that the knife penetrates the cavity of the chest of the person stabbed must be- 
presumed to have known that he was likely. by his. act to cause-death ; and that” 
therefore A should have been at least found guilty of culpable homicide not amount-' 
ing to murder... i cae rere 


_ .-L AM not satisfied with the conviction in this casé, though I think subs, 


stantial justice has been rendered in the sentence which has been passed, 
on the appellant’ and will, therefore, not interfere with that sentence.. 

. The appellant stabbed the*deceased: with a knife three times in’ the, 
back,: apparently:.on no: provocation, whatever. .. The deceased was, 
taken to ‘hospital, where she died after. 12 days... The first report. of. . 
the Civil Surgeon describes..the wounds. as. “slight,” but. gives’."no 
description-of the length, breadth, or depth of any of the wounds. In his: 
evidence before the Sessions: Court:-the, Civil Surgeon. is equally silent 
as. to the nature of the wounds, except that, with respect to. one of the 
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wounds which he says was the immediate cause of death, he ‘says that: 
it was.on the left side of the back and had penetrated the chest. -It is: 
not very easy to reconcile this evidence with the report that the three 
wounds. were. slight, but it is probable that at the time.of submitting: 
his report (which was before the deceased died). the Civil Surgeon: 
was not aware how serious this wound in the left side of the back was.. 
After the deceased died tle Civil Surgeon..made a. post-mortem: 
examination and found “ both lungs. diseased, the covering of the lungs 
“and the covering of the heart.” He further deposes that this parti- 
cular stab wound was ‘‘the immediate cause of death,” and that, but. 
for this wound the deceased “ might have lived for-years,”’ although 
she “could not have been in good health.” The Civil Surgeon goes 
on. to say that deceased ‘‘ might have recovered had she been in good 
“health,” and also that “in a good many cases of penetrating wounds: 
“of the chest persons recover ;” owing, however, to the state of health. 
of deceased she “ was too weak to recover.” 


This is the whole of the material portion of the evidence of the Civil 
Surgeon, and it is solely upon his evidence that the question turns as 
to the particular offence of which the appellant is guilty. . 


The judgment of the Sessions Judge shows that, in considering 
whether the appellant was or was not guilty of murder, he thought the 
only question was whether the accused had any intention of causing 
death; or of causing such bodily injury as she knew to be likely to cause 
death, or of causing such kodily injury as was sufficient in the.ordi- 
nary course of nature to cause death; -and,. answering this. question 
in the negative, the Sessions Judge acquitted the appellant ‘of -the’ 
charge.of murder-on-which she was committed, and convicted her under 
section 326, Indian. Penal Code, of causing. grievous hurt with an 
. instrument used for stabbing. age J us 
- It-is.clear that the Sessions Judge has altogether overlooked clause 
4 of section 300, Indian Penal Code, and has only considered . whether 
- the case came within clauses 1 to 3 of that section. Then again the 
Judge has altogether omitted to consider whether the appellant is or 
is not guilty of culpable homicidé not amounting to murder. _Inacase 
like the present the appellant should: have been clearly charged. alter- ° 
natively under sections 302, 304, and 326, Indian Penal Code, and 
- convicted under one or other of those sections on the facts found. It | 

‘the Judge found that the case fell within any one of the four clauses. 
‘of section-300 and that the exceptions to that section did not apply; 
he should have convicted-:‘the appellant -of murder. If, however, he ~ 
found the case did not fall within any of those clauses of section 300, 
“he should next have. considered whether the appeilant knew that, in 
stabbing the deceased as she did, she knew she was likely to: cause 
‘death; for if she had such knowledge, she is clearly guilty of culp< 
able ‘homicide not amounting to murder. It is not until the Sessions 
‘Judge found that the appellant was not guilty either of murder or of © 
culpable homicide not amounting to murder that he should have ¢on- 
sidered the third alterfiative charge under section 326. In other words, 
acharge of voluntarily causing griévous hurt is altogether inapplicable 
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‘to cases in which the accused causes death by an unlawful act which 


he or she knew was likely to causé death. 


Applying these remarks. to the present case, I agtee with the Ses- 
sions Judge in finding that it does not fall within the first three clauses 
of section 300, Indian Penal Code, but lam not. without: some doubt 
as to whether the case does not come within clause 4 of that sec- 
tion. _If one person causes the death of another by driving a knife 
into his back so deep that it penetrates the cavity of his chest, I find 
‘it extremely difficult to say that in committing this act the offender did 
not know ‘‘it was so imminently dangerous that it must. jn all proba- 
bility cause death or such bodily injury as is likely to cause death.” 
‘The statement of the Civil Surgeon that persons often recover from 
‘such penetrating wounds is of little value. The question is not_ 
whether many persons do or do not recover from such wounds when 4 


vital. part is not touched, but whether or not such wounds are “so 


“imminently dangerous, &c.,’’ and whether or not the offender knew 
the dangerous: character of his act, I need not, however, dwell on this 


' point, as [ have no power in this appeal to set aside the acquittal of 
_ the appellant on the charge of murder, or to enhance the sentence 


passed uponher, eS we 

. There can be no doubl, however, that the appellant must’ have | 
known she was likely to cause death ;-in other words, although. there 
might be some doubt whether appellant knew that death was the most 
probable result of her act, she must have known it'-was a. probable 


- result of driving a knife into the cavity of the deceased’s chest. Inthat 


case she is clearly guilty of - culpable homicide not ‘amounting to 
murder. The fact that deceased was in ill-health dres not affect the 


question of appellant’s knowledge in,the least degree. 


I accordingly alter the conviction to one under section 304, Indian 
Penal Code. The sentence of 10 years’ rigorous imprisonment-passed 
on the appellant may stand. ; 





Before W. E. Ward, Esq. 


Civit Appeal NGA SHWE MAUNG 2y us wire MI SEIN (Arpezeanr) v. (1) NGA 


SHWE LIN, (2) NGA PO TWE (REsronDEnTs). 
_ Mr. Hare for appellant. | Mr. Burn for respondents. 


Act XIV, 1882 (Civil Procedure Code), ss. 518, 520, 522, and 5 39-—Arbitrators— 
Award—Private and public trusts for religious or charitable purposes, grt 


The plaintiffs alleged that they and.the defendant were heirs of their grandmother, 
who -had left them certain land on the condition that the proceeds of a portion 
thereof should be set apart to feed a pong'yt of a certain kyaung. -The heirs then 
proceeded to divide the inherited property, and, at the time of the division, the 
portion set apart for the benefit of the pongy7 was made over to defendant in trust . 
to administer in accordance with the. grandmother’s wishes. After sorne years, 
according to the plaintiffs’ case, the defendant committed breach of trust by mort- 
gaging and selling the trust property for his own benefit. Plaintiffs accordingly. 
sued under'section 539, Civil Procedure Code, to recover possession of the land thus 
alienated by defendant and to have their right declared to administer the trust pro- | 
perty for the benefit of the pongyi. os Le arena ie 
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. Held thatthe plaintiffs being co-heirs with defendant of their grandmother were . 
‘interested in seeing the trust carried out, and were, therefore, entitled to sue. ‘ 
'_ Held, further, that the suit'should not have been instituted under section 530, Civil 
'*Procedure Code, which referred not to private trusts, but to public trusts for religious 
cand. charitable purposes, ‘ fens i 
‘Held, further, that when a case is referred by a Civil Court,to arbitration under 
section 508, Civil Procedure Code, and the arbitrators deliver their award in,due 
«course, the Courtis' bound, under section 522,to deliver judgment in accordance 
“with the award given unless there are grounds for setting it aside under section 518 
“or section 520. : eee a 
_ SOME. difficulty in deciding this case has been created by the 
plaintiffs setting forth in their plaint that their suit was instituted 
- under Chapter XL of. the Civil Procedure Code, that is to say, under 
section 539 of the Code. . That section, however, clearly applies only: 
to trusts created for public charitable or religious purposes, whereas 
the plaint shows on its face that the trust alleged to have been created 
in this case was for a private purpose. Be 
The case isin fact not unsimilar to one which will be found in§ 
“Indian Law Reports, Calcutta, page 700. 
As the case then does not fall within section 539, Code of Civil 
Procedure, the plaintiffs’ were wrong in instituting their suit as they © 
did in the District Court, and the District Court should have returmmed 
‘the plaint to be filed in the proper Court. Instead of this, the order 
‘of the District Court, on the case being instituted, was that, as the 
suit was of such small value, the Deputy Commissioner did not ‘think 
‘it should be taken up in the District Court; he accordingly trans-- 
ferred .it for disposal to. the Myodk of Padaung. I may here point 
‘out that had this been a case properly falling within section 539, 
Code of Civil Procedure, this order of transfer made by the District 
' Court would have been “/tra vzres, and I should have been compelled to 
quash the whole proceedings in'this suit in both the lower Courts and 
to ordera retrial in the District Court ; but under the circumstances 
above stated, there is no need to adopt this course, and I will deal 
with this case as if it had been instituted in the first instance in the 
‘Court of the Myodk of Padaung, assumiag of course that. the subject- 
“matter of the trust lies within the jurisdiction of that Court. 


Now the substance of the plaint is briefly this— 


The plaintiffs, Nga Shwe Lin aad Nga Po Twe, and defendant, 
Nga Shwe Maung, and another person named Nga Shwe Aung, hada 
grandmother called Ma Min, who died, leaving to these her four. 
theirs paddy-land yielding 4,150 baskets of paddy. Some time ago, 
according to the plaint, plaintiffs instituted a suitin the Court of the 
’Myook of Padaung for partition of this inherited property, and the 
order of the Court was, after awarding to each of the heirs his or her 
‘proper ‘share, that a certain piece of land yielding 450 baskets of 
paddy should, in accordance with the wishes of Ma Min, be set apart 
‘to feed. a poéngyi of a-certain kyaung ‘‘out of the rent of the said 
“land.” This piece of land is the land in suit. The plaint then goes 
‘on to say that defendant being the eldest heir, the plaintiffs and Nga 
-Shwe Aung temporarily left this piece of land in charge of defendant ; 

* this was about the. year 1227... The plaint says, or suggests at any 
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rate, that the partition case above noticed was referred by the Myodk 
of Padaung to certain /ugyzs for arbitration, and the 4th paragraph of 
the plaint. says that the /ugyzs decided ‘that, ‘‘if they (plaintiffs) and 
“Nga Shwe Aung were able, they were to work by turns the said 
“(paddy-land and to feed the ‘pdxgyz'. with, the- rent of the same.’” 
The plaint then goes on to say that defendant having left. off’ feeding 
the péngyi, and having mortgaged'a ‘portion of the land in the year 
1240 in breach of his trust, they, the plaintiffs; wish to recover.the 
same and to get possession and work the land for the benefit of the 
. pongyt. They, therefore, sue to havé an ordér issued directing: 
defendant to redeem the portion of land mortgaged, and also to deliver: 
up to plaintifis the unmortgaged portion. aes nee 
The: defendant, Nga Shwe Maung,: denies. that there was ever 
any suit instituted in the Court of the Myodk of Padaung, but admits 
that certain /wgyis divided the inheritance between the heirs in the 
year.1227, z.e:, 18 years ago. He also admits that Ma Min left some 
‘instructions about giving something away in charity, but what the 
nature of these instructions were he does not say. He denies, how- 
ever, that the plaintiffs ever made over the land temporarily to him 
in trust after the division by the Jugyzs ; he says this land was never 
in possession of plaintiffs,. but was in his exclusive possession both 
before and after Ma Miu's death, The defeudail then goes on to 
say that in 1228 hé mortgaged a portion of the land for Rs. 200, the 
whole of which he “ gave away-as offerings when plaintiff, Shwe Lin, 
“was made atemporary péngy?.” Eight years after this defendant. 
‘says he sold this samé ‘portioa of the land in suit to another man for - 
Rs. 400 and has thus never been in possession since 1227. He does.’ 
not say in his written statement what he dia with the Rs. 4oo. 
With respect to the rest of the land defendant says he sold and mort- 
gaged that also, and spent the proceeds entirely on charity by 
making temporary péngyzs and offerings. In 1244 defendant says he 
“ became poor” and so ‘‘ could not give the pongyz as before.” Lastly 
the defendant says the plaintiffs lived in his village and have. all 
along known that he sold and mortgaged this land years:ago, and 
spent the money he thus obtained in charity. The defendant further 
denies he appropriated any of the profits of the land ‘in suit to his. 
own use. a ae BR ies Bike ery oes 
- The main issues fixed by the first Court were in substance— _ 
“"* “ (j) whether plaintiffs had made over the land in trust to defend- 
‘ant temporarily on the understanding that the plain- 
tiffs and defendants were to work it alternately for the- 





: benefit of the pongy? ; ; ‘is 
(ii). whether the proceeds.of the land in suit were set apart. for 
--. the support of the pdngyz before Ma Min’s death, or. 
-:° :  after:her death, and on the partition, of the inheritance: - 
z ; amongst her heirs ; RE rag on ec bean A ay 
(iii) “whether defendant, 'as‘stated by. him, spent any portion:of 
"> the procéeds-of the landin making offerings when: the . 
, plaintifis became temporary pongyis. 2 3 Td 
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The Myodék came to no finding upon any ofthese issues. Finding 
that, on plaintiffs’ own statement of the facts, the plaintiffs had made 
over the landto defendant in 1227, 7.e., 18 years ago, he considered 
the case was barred by limitation having regard to Articles 123, 134, 
and 140, Schedule II, of the Limitation Act. 

In appeal the Deputy Commissioner: did not consider the case 

barred by limitation having régard to section 10 of Act XV of 1877. 
The parties thereupon applied to the Deputy Commissioner to refer 
the case under section 506, Code of Civil Procedure, to Burman elders. 
for decision. This application was granted; the arbitrators were 


appointed, and they were directed to give their award within a given’ 


time. The arbitrators then gavetheir award within the prescribed 
time. In this award the arbitrators fcund— 


(i) that the lané in suit had never formed any portion of the 
divisible inheritance of the heirs of Ma Min, but was. 
‘a donation by Ma Min, for charitable purposes.” 

(ii) that the pla‘ntiffs did not make over the land to defendant 
in trust as alleged by them, but that the /ugyis who 
div'ded the inheritance property made over the land to 
defendant “forthe purpose of charitable acts according 
to Ma Min’s injunction ; 

(iii) that the case was barred by limitation (section 140, Sche- 
dule Il, of Limitation Act) ; we a: 

(iv) that as Ma Min granted the land “asa donation with a 

‘ view to its being utilized for the use of péngyzs,” 
neither the plaintifis nor the defendant had any claim 
thereto, “ and it should not form part of the inheritance 
“but be set aside, as has been done by the former Jugyzs,. 
“ and remain as aseparate and distinct property.” 


. The arbitrators goon tosay “if any person works the land that 


- “has been so set aside for charitable purposes for his own gain, such . 


“person shall be answerable for such act in his future existence.” 

On the above grounds the arbitrators dismissed the plaintiffs’ claim 
and directed them to pay all defendant’s costs. 

The plaintiffs not being satisfied with this award- appealed against 
it to the Deputy Commissioner, and asked him to take action under 
sections 518 and 520, Code of Civil Procedure. The only grounds. 
urged forthis appeal were (1) that the case was not barred by limit- 
ation ; (2) that the award-was.opposed to the facts ; (3) that one of the 
arbitrators had been a witness in the case. 


The Deputy Commissioner, thereupon, without inany way referring 
to the plaintiffs’ application to have the awards set aside, proceeded 
to deliver judgment in the case, but, instead of delivering judg- 
ment. in accordance with the award; as required by section 522, 
Code of Civil Procedure, the Deputy Commissioner set the award 


aside and. gave the plaintifisa decree. The Deputy Commissioner: — 


appears.to have accepted the facts found by the arbitrators; he has 


found that the lands were actually made over in trust (he. does not. 


“say by whom) to defendant for the benefit of the pongyis ; he has further 
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‘found that the defendant performed the conditions of the trust 
for a series of years, “and afterwards failed in his trust and disposed - 
“of theland.” This, the Deputy Commissioner finds, he had no right: 
‘to do; and as the applicants (z.e., plaintiffs) are persons interested in 
. the trust, the Deputy Commissioner ‘“ saw no reason why:the. land 

* should not be handed over'tothem for the purpose of carrying out 
“the intentions of Ma Min,” as it was neces:ary to pass some order 

“to prevent the land being misappropriated. I may here mention’ that 

“the arbitrators came to no decision upon the question as to whether 

. or not there had been a breach of trust by defendant. = 

There can be no doubt that this judgment of the lower’ appellate 

' Court which is now appealed against cannotstand. ree, 

In the first place, it should have passed'an order ‘on the plaintiffs’ 
application to set aside the arbitrators’ award under sections 518 and © 
§20, Code of Civil Procedure; and it should have decided whether 
there was any ground for proceeding under those sections. If there 
‘was no ground for so proceeding, the plaffitiffs’ application to set 
aside’ the award should have been refused, and judgment delivered: in 
accordance with the award under section 522. If there was ground 

for proceeding under section 558 or section 520, the lower appellate 
‘- Court should have taken-actlions under those section. This it has not 
done. .: f ; my sora 

'. The case must, therefore, clearly go hack to the lower appellate 
Court tobe dealt with according to law. I may state, however, that 

‘the plaintiffs have clearly shown in their application no ground for 
the lower appellate Court proceeding under section 518. ‘Clause (a): 
of that section clearly does not apply, nor can it be said, within the ~ 

‘meaning of clause (6), that the award is either “ imperfect in form or: 

. “ contains any obvious error which can be amended without affecting” 
the award. ‘here is, however, I think, ground for the lower. appel- 
late Court proceeding under section 520. Inthe first place, so far-as.. 
the award declares that the plaintiffs’ suit is barred by limitation, it 

isclearly wrong, having regard to section 10 of the Limitation Act, - 
and: clause (c) of section’ 520, Code of Civil. Procedure, applies: In ° 

‘the second place, the award has failed to determine the entire matter 
-referred to arbitration, and therefore clause (a) of section 520 applies. 
No doubt the matter referred to arbitration.is not very precisely 

‘stated by the lower appellate Court in its order to the arbitrator; it» 
merely informs them that the matter in difference between. the par: 
‘ties which they haveto arbitrate upon.is “the due-provision for the: . 

“maintenance of séngy? U ‘Tha Byu.” I think it is no matter of sur- - 
ptise, thercfore, that the arbitrators had no very clear: conception of 

’ the issues which properly. arise in this case, and which the lower 

ae ‘Court should havefixed and distinctly referred to them for 
isposal. - 3 , ig? 0) aie 

; Row it is clear from the arbitrators’ award that they have» entirely *- 
niistaken the nature of the plaintiffs’ suit. The plaintiffs do not ‘sue. 

to-establish their right to the land in suit as part of the inheritance. 
“property; on ‘the contrary they admit it was set apart for. the support 
of the péngy7, and made over to deéfendant in trust to work for that: 
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’ purpose; but they further allege that defendant has broken his trust 
and disposed of the land for his own benefit, so that the pdngyz no 
‘longer receives support from it. The plaintiffs accordingly, being as 
‘they say interested as heirs of Ma Min in the due performance of the 
‘trust, ask for a decree to compel defendant to redeem his mortgage 
-of the land and to deliver up to them possession thereof that they 
{the plaintiffs) may work it for the benefit of the pongyt. The de- 
fendant also admits the land to be trust property, but denies the 
breach of trust, and alleges that he has disposed of portions of the 
‘property not for his own benefit but for the benefit of the pongyt. 


The particular issues, therefore, which have to be’ decided in this 


case are-~ 
(1) Has defendant committed any breach of trust? 
(2) If so, are the plaiatiffs entitled as heirs of Ma Min to ad- 
minister the trust property and to get possession thereof 
from whatever persons are now in possession ? 


‘Now there can be no question that the plaintiffs as heirs of Ma .. 


"Min are interested in seeing the trust carried out. The case before 


referred to, and which will be found in 5 Indian Law Reports, Cal- | 


cutta, page 700, is an authority on this point. As before stated, 
section 539, Code of Civil Procedure, does not apply, as this is not a 
trust fora public but for a private religious purpose.. That, how- 
-ever, does not bar the general right which all persons interested in 
‘the carrying out of a private trust have in seeing that trust duly car- 


‘ried ovt. But the plaintiffs cannot oust the parties in possession of, 


‘the lands in suit (whether these be the defendant himself or others to 
‘whom the defendant has sold or. mortgaged the land) until they can 
‘show that defendant has broken his trust. It is, therefore, neccesary 
, to refer the first issue noticed above to the arbitrators, which their 
award has left undetermined, The arbitrators must further be direct- 
- ed to find whether, if there has been a breach of trust on the part of 


- the defendant, the plaintiffs are not entitled to recover the land and. 


administer the trust themselves, or, in other words, work the land not 


for their own benefit but for the benefit of the péugy7 in accordance - 


with the terms of the trust as created by-Ma Min. 


The case will accordingly go back to the lower appellate Court in. 


‘order that it may, under the provisions of section 520, Code. of Civil 
‘Procedure, remit the case to the arbitrators for reconsideration with 
reference to the above remarks. The arbitrators, after reconsider- 
ang their award, will submit to the lower appellate Court their revised 

- award, and the lower appellate Court will then proceed to dispose of 
the case according to law. 


As this remand ig made under section 562, Code of Civil Procedure, 
the costs of this appeal will follow the result of the decision arrived at 


by the lower appellate Court. 


. I may here point obt that it is not very clear-whether thie parties to a 


“whom defendant says he has mortgaged or sold the land have been 


made parties to this suit. Cleatly they should be made parties;as’ 
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otherwise they cannot be affected by any- decision which the lower- 
appellate Court mayultimately pass in the case. 





Before W. E. Ward, Esq. 


Criminal Revision QUEEN-EMPRESS v, NGA: PAN GYIL. 
Now 16, Act XLV, 1860 (Indian Penal Code),s. 304A—Culpable vashness—Culpable 
4885. has negligence, i 
F ee ad “The accused while out shooting with deceased in the jungle separated from him. 
i “Afterwards, seeing something move .in the jungle, but without waiting to see what: 


it was, he firéd and shot the deceased dead. 

Held that the accused was properly convicted of an offence. under section 304A;. 
Indian Penal Code. . 

{ AM not prepared to adopt the view of the Sessions Judge in this 
case, that no offence under section’ 304A has been committed, al- . 
‘though I think a, sentence of one month’s imprisonment’ was not 

called for. A reasonable fine would have sufficed to meet the re- 
‘quirements of the case. The facts are simply these. The deceased - 
and the accused went out shooting together in the jungle, and in. 
course of time got separated. Ultimately accused saw something 
move in the jungle, and, without stopping first to see whether it was: 
man or beast that caused this movement, that is to say, without see-. .. 
ing what he fired at, fired. If this is not culpable rashness, -it is. 
certainly culpable negligence. In the well-known Madras case, Re-: 
gina v. Nidarmarti Nagabhushanam |7 Mad. H. C., 119) it was pointed. 
out that “culpable rashness was acting with the consciousness that: 
“the mischievous and illegal consequences. may follow, but with the: | 
“hope that they may not, and often. with the belief that the actor has: 
“taken sufficient precautionsto prevent their happening. The impu- - 
“‘tability arises from acting despite the consciousness.” On the other: 
hand, it was pointed out that “culpable negligence is acting without. 
“the consciousness that the illegal or mischievous effect would follow, 
“but in circumstances which show that the actor has not exercised: 
“the caution incumbent upon him, and that, if he had, he would have 
“had the consciousness. Theimputability arises from the neglect of: 
“the civil duty of circumspection.” “4, vs 
No doubt it may be said that, having regard to the circumstances: | 
of this case, culpable rashness cannot be imputed to the accused. 
The Sessions Judge thinks it was not rash on the part of the accused’ 
to fire, as the place’ where he fired was a “wild part of the country;,. 
where there was game, and there was no reason to suppose that 
‘people would be about.” The learned Judge adds: “No one would: 
‘imagine that deceased would be so foolish as to put himself in-such 
“a position in front of the accused.” But, admitting all-this, it only. 
goes to show that the accused was not conscious of the possible mis- 
chievous effects of his act, and was, therefore, not guilty of culpable: 
rashness. © The fact still remains that in firing at an object which he 
‘did not distinctly see,and which it was quite possible might have. 
been a human being, the accused neglected what the learned Judges: 
‘of the Madras High Court have called“ the civil duty of circumspec- 
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tion.” He was, therefore, guilty of culpable negligence, ‘and there- 
oe I think, properly convicted under section 304A, Indian Penal 
ode. 
- The accused having already served his term of one month’ s impri- 
ssonment, no further order is necessary in this case. 





Before W. F. Meres, Esq. 
QUEEN-EMPRESS v. MI U RI. 


Act aN, 1860 (Indian Penal Code), s. 294—Use of abusive language amount - 


ing to an offence—Alternative sentence. 

A woman abused her husband in language and under circumstances amount- 
ing to an offence under section 294 of the Indian Penal Code. For.this she was 
‘ordered to pay a fine of Rs. 20, and in default of payment to undergo one month’s 
‘simple imprisonment. In passing such alternative sentence, the Magistrate ap- 
perently intended to inflict a pecuniary punishment which would cause the 
«woman a serious difficulty to meet. ‘Ihe fine was paid. 

Held that the sentence was unduly severe. 

M1 U RI abused her husband in language and under circumstances 
~amounting to an offence under section 204, Indian Penal Code. For 
‘this she was ordered to pay a fine of Rs. 20, and in default to undergo. 
-one month’s simple imprisonment. From the decision 1 gather that 
sthe circumstances of the woman are known to the Magistrate, and 
‘that he has properly fixed the a/ternative sentence, intending to in- 
flict a pecuniary punishment which would cause the woman a serious 
-difficulty to meet. The fine was paid. I very much regret that this 
cruel sentence did not attract the notice of the Deputy Commis-. 
sioner or of the Sessions Judge. The fine is reduced to one of mS: J 
and the balance sill be refunded to Mi U Ri. ae 

- Before W.F. Meres, Esq. 
EBRAHIM (Appeciant) v. SHABAN (RESPONDENT). 
Mr, Drapes for appellant. | Mr. Porter for respondent. 
- Act XIV, 1882 (Code of Civil Procedure), s. 394—Sutt for account. 
Duty of Court in taking-an account explained. 


PLAINTIFF and defendant were engaged in a business for the sale. 


-of acertain quantity of tobacco, and disputes arising between them 
‘as to the profits, the plaintiff instituted a suit for an Y account against. 
the defendant. Instead of asking, as he might and should have ‘done, 
for a decree for any sum which ‘might be found due to him on 


‘taking the account, he merely asked that the defendant’s accounts be 


taken. 

_ After this the plaintiff came into. Court again in the present suit 
and, setting out his view of the transaction between himself and, 

defendant, asks for a certain specified sum. 


' With the consent of the parties I hawe sent for the record of- the , 
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first suit in order to ascertain what took place, for the parties appeared. 
to be ugable clearly to instruct their Advocates as to what had © 
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‘happened in the first suit. Looking over the record I regret to find 
that the trouble to which the parties have been put in this matter: 
‘is largely due to the officer who tried the suit for the accounts having- 
no clear notion of the duties of the Court in asuit of this kind. .° Both: 
parties put in accounts as they thought the transaction stood. ‘There- — 
on the Court remarked that “no further steps need be taken,” and 
that the plaintiff and defendant should “ settle the accounts, filed by 
them both, of their partnership tobacco.” In a suit for an account 
the usual.and proper course is first to ascertain ifthe defendant is: 
liable to account to'the plaintiff ; if so, the Court appoints a day for 
the defendant to file an account; then another day is fixed, giving 
plaintiff time to examine the account and to file any objection which 
he may have to make to the accounts put in by the defendant. Then: 
the Court fixes another day, if that course be necessary, to ascertain | 
if the. accounts filed by the defendant are correct : and to-do this the. 
Court allows the defendant to make out, if he can, by papers, bills,. 
books, and witnesses, that each item to which the plaintiff objects is 
correct, and also allowing the plaintiff, if he can, to show that each- 
item entered is not correct, or that items are omitted which ought to- 
have been shown, or that the evidence which the defendant produces. 
in support of the items objected tois not sufficient to justify the 
Court in accepting that item, or those items, as correct. ‘Ihe Court: 
then goes through the account item by item, and finally arrives at the 
amount which, on the evidence, appears to be due by the defendant 
_ to the piaintiff. And ifthe plaintiff has asked, as he might and 
should ask, for a decree for the amount so found due, the Court pro- 
ceeds to decree that amount. It is only when the accounts are very 
large, and the disputed items very numerous, that the Court is justified: 
in appointing a Commissioner, and as this course was certainly not: 
necessary in the: present case I refrain from describing atlength the 
order to be passed appointing the Commissioner and the usual pro-. 
ceedings thereafter, — 

In the suit now before me, the second suit, the plaintiff got a decree- 
in the Court of first instance, and on appealthe District Court, in a 
very brief judgment, reversed the order of the lower Court and dis- 

_ missed the claim, remarking that there were. no accounts produced. 
I see by the file of the first suit, however, that there were some. © 
accounts put in. I have given the matter some consideration, and, 
after consultation with the Advocates of both parties, we agree in 
thinking that the best course now to be followed is to allow this. 
appeal to stand over until the plaintiff can move the Court in his first. 
suit to take up the case at the point at which the Court, improperly: 
as I think, left it, and to go on with it, following the lines which I 
have indicated above, and in the end arriving at the amount actually 

" due. by.the defendant to the plaintiff. I donot think the Court's. 
‘order directing the parties to “settle the account” isa ‘final order, 
‘and I think the plaintiff may properly go to:the. Court and ask its as- 
sistance in doing what the Court directs’; and | have the. satisfaction. 
cftlearning from: the’ defendant’s Advocate that this'course is: one 


which the' defendant desires to be adopted, . 
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I therefore grant the plaintiff-appellant the application that he: 
puts in, namely, to allow this appeal to stand over for two months, in 
order that the parties may follow the course indicated above. © If 
more time is needed, Mr. Drapes can apply again. 





Before W. F. Meres, Esq. 


MAUNG MYAT MIN (Apreztzayt) v.. (1) NGA PAN, (2) MI SAN MA, 
43) NGA AUNG, anv (4) MI ON BAW (ResponDeE» 7s). 


Mr. Burn for appellant. 

_ Att XIV, 1882 (Code of Civil Procedure), s. 13—Res judicata—Mortgage. 

When a simple money decree has been given in a suit in which enforcement of 
plaintiff’s lien against mortgaged premises was asked for, and no- appeal or appii- 
cation for review of judgment is filed, plaintiff must’ be taken to have acquiesced 
in such decree. He cannot afterwards enforce his mortgage lien. 

On the 26th February 1883 Maung Myat sued Nga Yauk on a bond 
under which Nga Yauk mortgaged 21 acres 9 annas 7 pics of land, 
the relief which Maung Myat asked for being to enforce his lien 
against the mortgaged property and fora decree for the amount cf 


the debt. Thedefendant in that suit filed a petition, dated the 15th ~ 


March 1883, admitting the mortgage and the amount claimed. On 
that date the. Assistant Commissioner wlo disposed of the case: 
recordéd the following judgment: “ Defendant admits  |aintiff's: 
“claim in full, filing a petition to that effect. Decree will issue fér 
“the amount claimed (Rs. 967-9-g) with ccsts on. that amount ’” 
The decree which was drawn up is in accordance with that judgment, 


. It will be seen that the judgment and decree contain nothing regarding ~ 
the enforcement of the plaintiff’s lien on the property coverrd by the - 


mortgage. He had asked for that relief; he was satisfied, as it. 


appears, with a simple money decree. There is nothing to show that." 


he ever applied to the Court in review, or that he appealed. It must, 
therefore, be taken that the relief which he sought, namely, to «stab- 
lish ‘his lien in respect of the property covered by his. mortgage, was 
refused him. _ 


The Court then proceeded to consider the remaining ercunds of 
o> 3 


appeal.j 


Before W.F. Meres, Esq. 
(1) MAUNG SHWE LUN anv (2) MI SHWE BWIN (Aprettants) ». NGA 
PE BU (Respondent). : 
Mr. Hare for appellant. { Mr, Bidoulac for respondent. 
Act IX, 1872 (Indian, Contract Act), s. 108, Exception 1—Sale by bailee—Qualified 
ne possession of goods by vendor—Title, | 


Exception 1, section 108, of the Indian Contract Act dces not apply whena 
vendor-has only a qualified possession, as in the case of a person who hires goods, 
-or: who is put in possession only for a specific purpose. - 


. THE facts of this case are now. in this Court. admitted. to be that’ 
the plaintiffs had a debtor, Nga Yaing, the-first defendant, who owed" 
them Rs., 200, and, in patt payment of this debt, Nga. Yaing made: 
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“over to’them certain property, including two carts and four-bullocks, 
the.subject-matter of the present suit. After this sale and delivery 
by the debtor the.present plaintiffs lent the cart and-two bullocks to 
their debtor to.enabie him .to convey some paddy, on* which the 
debtor took advantage ‘of the pxoperty being for a time in. his 
‘possession. to sell it to the second defendant. It is admitted that the 
second purchaser, defendant No. 2, was an innocent purchaser for 

. value.. Plaintiffs sue for the recovery of the property or its value. 
“The Courts below differed on the facts. The first: Court thought that 
-the sale to plaintiffs by defendant No. 1 was established and decreed 
the claim ;.the lower appella'é Court thought there was no reliable 
evidence as to the first sale and reversed the order of the first Court. 
Here the parties being agreed as to the facts, the contention of the 
second purchaser is that he is protected by the first exception to séc- 
tion 108.of the Contract Act. Mr. Hare resists this argument by rely- 
‘ing on the case of Cole v. The Norih-Western Bank (LOR.,-9 C.P., - 
479). But an examination of that case shows that the whole question 
.turned on the meaning to be put on the words of the Factors Act (5 
and 6 Vic., Chap. 39), and it was laid downthat, in order to constitute a | 

_ person ‘an agent entrusted with the possession of goods” within the 

meaning of that Act, he must be entrusted with them in the. character 
of such. agent, thatis, for the purpose of sale. If, as in the case 
quoted, the person, besides having the character of an agent, also © 
carries on an independent business’ as a warehouse-keeper, goods . 
entrusted to him. for the purpose of warehousing them are not entrust-. 
ed to him as agent within the meaning of the Act. The words of that 
Act are (section 3) : ‘ Any agent entrusted with the possession of goods, ° 
‘‘or the documents of title to goods, shall be deemed, and taken to 
‘be, the owner of such goods and documents sofar as to give validity 
‘“to any contract or agreement by way of pledge, lien, or security 
“ bond fide made with such agent so entrusted.” Now here there is 
no question of agency, and therefore the ‘case reliéd on by Mr. Hare, 
and, I may.add,.the whole group of cases that have arisen around 
the Factors Act, such as Veckers v. Herta(L.R., 2Sc.Ap., 113); Monk 
v. Whittenbury (2B. and Ad., 484); Fuentes v- Montis (L. R., 3 C. P., 
2€8), do not apply here. In the present case the defendant No. 1 can © 
by no means be held to be an.agent. He was a bailee of the property 
lent to him. Section 108 is very much wider thansection 3 of Factors 
Act quoted above. In the Exception 1 to section 108 the words are. 
“‘when any person is, by the consent of the owner, in possession of 
any goods,’ etc. pe 
But although at first sight the words of Exception 1 appear to be 
-wide enough to cover every case in which the person ‘who sells is in . 
possession with the owner’s consent, and the buyer acts in good faith, 
there being no circumstances which raise a reasonablé presumption ° 
against the vendor having a right to sell, they have received authori- - 
tative explanation by the Calcutta High Court, a Court whose ‘deci- — 
sion I conceive this Court is bound to follow. In Greexwood v. Hal-'. 
quetie (12. B..L.R., 42)-it was.laid down ‘that ‘Exception ‘1-does not | 
apply when the:vendor-has only a qualified possession, as in the “case 
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‘ofa person who hires goods, or whois put in possession only for a 


specific purpose. This case was referred to with approval in the case 
‘of Biddomoye Dabee Dabee v. Siztavam (I. L. R. 4 Cal., 497). 

I think the law applicable to this case is that’ laid down in the two 
Jast-noted cases, and that the second:sale was bad. I therefore 
reverse the order of the lower appellate Court and restore the order 
-of the. Court “of first instance, with costs in both the appellate 
Courts. 


Before W. F. Meres, Esq. | 
NGA NWE (Apretiawt) v, MI BYAW (Responpenr). 
Mr, Sen for appellant. | Mr, Benemy for respondent. 


Movigage bond—Registration. 
2 in the case of an instrument executed in the form of a mortgage bond {the regis« 
“tration of which is compulsory) the mortgagee is entitled, on the me rtgagor’s refusal 
, sto register, to call in at once whatever amount is due on the bond without waiting for 
the expiration of the period set out in the bond.. 

I THINK this case has not been dealt with ina satisfactory way by 
the lower Courts. 

The plaintiff sues for the recovery of the sum of Rs. 300 and interest 
Rs, 12, in all Rs. 312, due on’a bond, Plaintiff says that, shortly 
after the bond was executed, he proceeded to the Registry Office, but 
was unable to procure the attendance of the defendant, and at last, 
wetting a summons on her from the Sub-Registrar, he obliged her to 
appear, when she pleaded payment, and the registering officer refused 
to register. These facts are ad mitted by the defendant in her 
written reply. The defendant, in the Court of first instance, pleaded 
‘payment, and produced a document purporting to be a receipt for the 
money from the wife of the plaintiff. The Court of first instance, 
without giving the parties any opportunity of going into evidence, 
and without framing any issues, decided the case in favour of the 
plaintiff, remarking | that the wife of plaintiff was in collusion with the 
‘defendant and that she was a disobedient person. On what grounds 


the Court arrived at these conclusions. | cannot cae lt as no 
evidence wus recorded. The Court, however, did not decree the 


‘claim in full, but gave the plaintiff a decree for two-thirds of the 
‘money claimed. 
Both parties appealed to the Deputy Commissioner. 
The Deputy Commissioner, without remanding the suit for a trial 
‘on the merits, proceeded to revezse the order of the Court of first 
sinstance, and dismissed the whole claim. This conclusion he arrived 
at on two grounds: first, that there was no consideration for the bond, 
calthough the defendant i in her written reply expressly says that she 
executed the bond for the money, Rs. 300, which had been advanced 
- to her; secondly, the Deputy Commissioner considered that.the plain- 
tiff's suit was: premature, as the date of payment under the. bond had 
‘mot arrived. But the bond was executed in the form of a mortgage 
and régistration was necessary, The defendant’s conduct in regard 
«to the Tegistration, as admitted by her in her written statement, gave 
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te plaintiff the stati. to call in ite ‘was due on the bond at 
once, without waiting for the expiration of the period set out in the 


“bond, 
[The Court remanded the case for the trial of certain issues fixed.] | 








Before W. F. Meres, Esq, 


Civil Appeal — | () MAUNG SHWE WIN ann (2) U KUN (APPELLANTS) g, AKYI 
-No.:96; ; (RESPONDENT), 
1884. Mr. Vertannes for appellants. | Mr. Locney for respondent. 
1885. Act IX,.1872 (Indian Contract Act) s. 178—Pavtnership—Possession. 
March The possession of a hirer is not such a possession within the meaning-of section 
Bae 178 of the Indian Contract Act as gives the saaTeR the power of pledging the thing 
hired. 





I THINK in this case the Eeuttat satis fal Theit Advedsia, Mr. : 
Vertannes, says that there was no partnérship between the owner of 
the elephant, the plaintiff, and the person from whom the appellants. 
had obtained the elephant, but that the agreement between them was 
one of hire, the consideration for the use of the animal Leinga sass 
in thé earnings. 

It is true that at first sight section 178 of ie Contract Act seems 

wide enough to include a case like the present, but the whole question 
is as to the meaning to be attached to the expression “‘ possession,’ 

This section has received authoritative explanation by the Calcutta 
High Court, a Court which | consider it is the duty of this Court to 
follow (see Biddomoye Dabee Dabee v. Sittaram, 1. L. R. 4 Calcutta, 
497 ; and Greenwood v- Holguette, 12 B. L. R., 42). Following the 
law laid down in those cases, | must hold that the possession of the 
hirer of the elephant was not such a possession within the meaning of 
section 178 of the Contract Act as gave the hirer the power of pledg- 
ing the animal. I notice that the lower Court has gone on the 
ground of fraud. In my opinion there is no fraud made out against 
the appellants, There is in fact no allegation of fraud in the plaint. 
Ihave had the opportunity of hearing Mr. Vertannes in argument on 
the two cases quoted above and the. view of the law, which I think I 
ought to accept in this. case. This appeal is dismissed with costs. 


Before W. F. Meres, Esq. . 
Civil Appeal ‘TAN AUNG RI (ApPEttantr) v. RAM CHANDRA DE (ResponDENt).. 


eee 02; Mr. Van Someren for appellant. [° Mr, Vertannes for respondent. 
ral ; Finding. : 
1885. Caution to be used by a Court of Appeal in reversing a finding of fact: on oral 
March . evidence by a. Court of first instance. 
rw 


‘THERE is no question that the defendant received the money ahiats 
plaintiff. seeks to recover... The dispute. is as to the nature of -the’ 
transaction between them. There is no document, to help us in the 
settlement of this dispute. . The case rests upon oral ‘evidence. and 

suck Dali presumptions as the admitted - facts eo ‘The 
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Court of first instance found for the defendant. The lower Court of 
Appeal has reversed that order, not on any point oflaw but on the. 


facts. a 
The parties now in this Court, as in the Court below, are undoubt-. 


edly entitled to a decision upon the facts, and although neither of the 
Courts of Appeal has had the advantage of hearing the witnesses, we 
cannot excuse ourselves from the task of weighing conflicting evidence 
‘ and of drawing our own inferences-and conclusions, but at the sime 
time, to use the language of Lord Justice Wood in the Adzce and the: 
Princess Alace (L. R., 2 P. C., 245),— 

. “fin the Court of first instance there wasclear and distinct evidence upon the- 
one side, and possibly evidence which the appellant might think to be as clear and 
distinct upon the other side, nevertheless if the Judge, im his discretion, having the 
Opportunity of seeing the witnesses,. and of observing their demeanour, has come, 
on the balance of testimony, to a clear and ‘decisive conclusion, those who under-- 
take to reverse that conclusion onthe ground that the Judge has erred in giving 
credence to the one class of witnesses rather than tothe other, undertake an almost: 


impossible task.” 
__- Now in the present case I am asked to decide whether the Court of 
Appeal was justified, or has given reasons which justify the order of. 
the Judge, not only reversing the order of the Court of first instance,. 
with reference to the finding that it had come to in favour of the de-. 
fendant, but also doing that which is a neces-ary corollary from such 
a step, namely, giving a judgment in favour of the plaintiff without 
the same means of ascertaining the real truth as was possessed’ by the-: 
Court of first instance. Colonel Sladen has given, in recapitulation, 
at the close of his decision, his grounds for reversing the order of the 
first Court. ow 
First, he says the lower Court erred in holding that the mere pos-. 
session- of unendorsed negotiable instruments could not eonstitute . 
any security. J at unce’admit that Colonel Sladen is right: even un-. 
endorsed they. were securities; what would be their value unendorsed 
_is another question. But reading the decision of the Deputy Commis-- 
sioner, I do not think he attaches very great weight to this. If the 
plaintiff is what he is represented to be, an Advocate of standing and. 
experience, then 1 think that the unexplained circumstance of there- 
being found in his hands securities of the kind in question without. 
endorsement, suggests a deposit rather than a sale, but the defendant 
might not know that endorsement was necessary to cumplete the- 
transfer, and some argument against the experience and business capa-. 
bility of the plaintiff may be fairly drawn from the circumstance that 
on his own showing he entered into the transaction on which he sues, 
and parted with his money without a line in writing to fix the time or ° 
the conditions of the alleged loan. The second reason is “that the 
' defendant attempted to prove, by false evidence, that the documents. 
(Exhibits 9 and 10) were made over to the plaintiff for the purpose 
of bringing an action on them, The maxim “ falsus in uno falsus in 
omntbus’’ will apply. Turning to the more detailed discussion of. 
the ‘evidence ‘of these two witnesses in the body of the decision, 
I find the conclusion arrived at is thus expressed: “To this Court it 
does not appear that their evidence is altogether reliable.” This is. . 
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certainly an opinion which does not amount to a finding that the wit- 
ness had given false evidence in the words of the recapitulation.” The 
conflicting. evidence on which Colonel Sladen would set these two 
witnesses aside is, that one of them speaks toa passage in the con- 


of 


versation between the plaintiff and ‘defendant, as to which the wit-. 


nesses were examined, which the other witness does not appear to 
have heard. Something is made of the relative positions of the wit- 
nesses at the time. It seems to me very reasonable that witnesses, 
examined months after the transaction to which they speak, should 
differ as to. what they remember of a conversation in which they do 
not appear to have had any personal interest.. Here there is a differ- 


ence, not of what was actually said and done, but one witness heard. 


_ something which the others may have either heard and forgotten, or 
may not have noticed atthe time. Taken widely, thé maxim on 
-which Colonel Sladen relies is a very dangerous one. It isa matter 
‘of general observation that witnesses of the most observant and trust- 


worthy character constantly differ in the surrounding details of any’ 
=set of circumstances: that they are called on to speak to. Coloncl - 


. Sladen, however, as is. seen from the body of his decision, rejects the 
: testimony of these two witnesses: because. he knows them to be bad 
-characters. The proper course would have been to cross-examine 
them at the trial ; and | do not find that this was done, It is not safe to 
“rely on the personal knowledge of the Judge.. Here it- was easy to 
“have brought out the previous cénvictions from the witnesses, who ran 
the risk of prosecution if they denied what could be easily proved. 


“The third reason is, ‘that the defendant did not show that he had 


~taken steps to urge the plaintiff to do his duty in respect. of the suit 
that he says he had instructed plaintiff to bring on the bond, Nos. 9 


and ro. *There s.ems to have been this silence, as remarked by 


«Colonel Sladen. No explanation was asked for inthe Court of first 
“instance. ossibly the defendant did not press for the institution of 
the suit or for the return of the documents, because of the misunder- 


=standing which had arisen about thé money. Next, it is thought that | 


the case, as put by defendant, namely, of making over his interest in 


the contract with Mohubliat Ali, would have been very unprofitable to - 


~defendant. As to this, all that appears is that the consignment of rice’ 


was made over to plaintiff's brother; what the financial result of it 
_ was is known to plaintiff's brother and perhaps to the plaintiff; the 
_plaintiff did not think fit to call for accounts as to this. 


Lastly, Colonel Sladen remarks that there is nothing to show that 


-the plaintiff derived profit from the transaction. As to this, it ap- 


pears that the plaintiff has had dealings of this sort before (see the. 


“letter of plaintiff produced on behalf of defendant), and the plaintiff” 


may be presumed to have.an interest in thé business success of his 


own brother, (the plaintiff and his brother are Hindus, living inthe , 
-game place, and in a foreign country). It may. be that the ‘brother’s | 
prosperity was a sufficient inducement for the plaintiff to take the ac-. 
“tion attributed to him .in this case, or it may be that there is some - 
“understanding between plaintiff and his brother.which. did not trans- | 


pire. It’appears:to me that Colonel Sladeén’s reasons are not sufficient 
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for.disturbing the order of the Court of first instance. It is clear 
from the papers that both Courts have done their best to arrive at a 
right decision of the case. I reverse the order of the lower appel- 
late Court, and restore the order of the Court of first instance, with 
costs in both Courts of Appeal. 


. [SPECIAL COURT. ] : 
Before W. F. Meres, Esg., and R.S. T. MacEwen, Esq. 
QUEEN-EMPRESS 2. NGA HMAT GYI. 
The Government Advocate for the Crown, ; 
Act ITT, 1867 (The Publie Gambling Act), s.13, Act XVI, 1884 (The Burma Gaming 
Act). s, 6—Kwin—Instruments of gaming. 


A “kwin,” or field from which the crops have been reaped, is a “ public place ” 
within the meaning of section 13, Act III, 1867, as amended by section 6, Act XVI, 
1884. : ; 

. Fighting birds, bulls, or any other animals are not “instruments of gaming,” 
and Magistrates have no power to order their destruction. ‘ eh 
THE following reference was made to the Judicial Commissioner: by 
the Deputy Commissioner of Pegu :— ; 


Criminal Reference 


No. 2, 
1885. 
May.. 

27. 


Some very important questions arise in the-trial of the accused by the | 


‘Assistant Divisional Magistrate of Pegu in his regular criminal case 

No. 24 of 1885 which, I think, require a ruling of the High Court of 
British Burma. This reference is accordingly made under provisions 
of section 438, Criminal .Procedure Code. “he 


A bull-fight was held in a #win between the villages of Kamunone 
and Kamobén on the 10th February 1885. There were upwards of 
200 persons present, and the stakes amounted to Rs. 2,118. A dis« 
- pute occurred, which resulted in the -death of one Po Kin, son of Nga 

Kaing, one of the accused. He was stabbed to the heart on the spot 
where the bull-fight occurred and ‘died immediately.’ The murderer 
walked through the crowd and escaped. The persons charged were 
sentenced under section 13 of Act III of 1867. The place where the 
bull-fight came off was “aplace to which the public have access,” as 
‘all the kwins are perfectly open to any one after the crops are reaped 
and stored, but it is doubtful. whether the definition in section 6 of Act 
XVI of 1884 applies to the cases covered by the second clause of sec- 
tion 13, Act III of 1867. P : 


The Assistant Magistrate, at the conclusion of the trial, confiscated 
‘the stakés, amounting to Rs. 2,118, which he held to be “ other jnstru- 
ments of gaming” as defined in the first clause of section’13, Act III 
of 1867. He likewise confiscated the fighting bulls, also as instru- 
ments of gaming, and ordered them to be destroyed, as provided in 
the last clause of the same section. One bull was actually killed and 


sold in the bazaar as beef. The owner of the other bull applied to. 


the District Magistrate for a respite, and the Assistant Magistrate, at 
.. the District Magistrate’s request, held his orders in abeyance in-the 

case of the.second bull pending this reference. . The question of the 
power to confiscate fighting bulls,- buffaloes, and cocks is. most 
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‘important to the criminal authorities. If the power exists to confiscate 
and destroy fighting bulls and buffaloes, which are of great monetary 
‘value owing to their fighting qualities, there is no doubt this mischiey- 
ous species of:gambling will be completely put down. The first ques- 
tion which arises is whether the Aw7m in which the bull-fight took 
place was a place within the meaning of the second clause of section 
13, Act III of 1867. By section 6 of the Burma Gaming Act of 1884,: 
for the words “public street, place, or thoroughfare,” the words 
4¢ street, or thoroughfare, or place to which the‘ public ‘have access ” 
were substituted, but only where they fvs¢ occur in the section ( 2.é.) 
in the clause beginning “any person found playing for money or ether 
valuable thing,’ etc. aes 
The section of the Act of 1884 goes on to substitute for the words 
" public place,” ‘in the last clause of section 13 of the Act of 1867, the 
words “such place.” . The second clause of section 13 of the Act of: 
1867, commencing ‘any person setting any birds or animal,” etc., 
remains therefore untouched, and the question now arises as to the 
meaning of place in that clause. It has been held, if! mistake not, 
that place: in that clause partakes of the nature of the words imme- 
diately preceding and following, that is, of the nature of ‘public: 
street or thoroughfare.” If it was found necessary to alter or enlarge 
the same words in the previous clause where they first occur so as to 
include a place’ to which the public have access, similar alterations 
would. have to be made in the second clause to embrace the same wide. 
‘meaning. On this point the following question is proposed,—whether 
the word pace in the second clause of section 12 of Act III of 1867 
includes a field at-a distance from any village to which the public have 
access? ‘Ifthe word p/ace has not such comprehensive meaning, then, 
the words “such place,” substituted for “public place” in the last 
clause of section 13 of Act III of 1867, have no application here, and 
the seizure of both the money and cattle seems to be unwarranted. 
The next important questions are—whether the birds or animals 
set to fight are instruments of gaming ; and, secondly, whether the 
money staked can be confiscated as instruments of gaming? I am of 
opinion that the term ‘such place” substituted for public place in 
the third clause of the section has only reference to the place as des - 
fined im the first clause of the section by the Act of 1884, and that the: 
second clause remains untouched. If this be so, then the confiscation 
and destruction of anything seems of doubtful legality. I may add 
that the whole of Act IIT of 1867 has been extended to all Pegu dis- 
trict. It perhaps may be necessary to add that it has been the custom 
hitherto for the police to seize fighting cocks which the Magistrate. 
generally ordered to be killed on a conviction being recorded. 
"The case was referred to the Special Court by the Judicial Com-. 
missioner with the following order:— % 
- Certain persons were convicted of setting two bulls to fight, and the, 
Magistrate, in disposing of the case, has confiscated the stakes of, 
those. who were betting on the fight. He has further ordered that both. 
the bulls be destroyed. The order directing the confiscating of the’ 
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stakes is. illegal. In directing the confiscation and destruction of the 
two. animals it- does not appear, from the Magistraté’s order, if he 
believed himself to be justified under section 517 of the Criminal Pro- 
‘cedure Code. But Mr, Lowis rests his argument, as I understand, . 
in support of this part of the Magistrate’s order upon the powers con- 
. ferred by this section. The matter is one of considerable importance 
not only as regards the animals in question in the present case, which, 
.as l anrgiven to understand, are of great value, but the question is 
raised, how far the police are justified in seizing animals which are 
‘commonly set fighting in. this country for the purposes of sport. I 
therefore refer the following question for decision by thé Special Court 
- under section 76 of the Burma Courts Act, 1875:. Is the order of the 
Magistrate dated the 18th February 1885, directing that “the two 
“Bullocks now before the Court are confiscated and will be destroyed; 
‘the price realized by the sale of the beef to be paid into Court,” a 
legal.order ? ; co an 

This case will remain pending until the decision of the above 
question bythe Special Court. Let notices be served on the con- 
" victed persons to appear, if they desire, in the Special Court. 

The Judgment of the Court was delivered by— 

MERES, J.—On the statement of facts, as set out by the- Deputy . 
‘Commissioner of Pegu in his proceeding of 27th February last, we are 
-of opinion that the place in which the bullock-fights occurred was a | 
public place within the meaning of section 13 of Act III of 1867 as 
amended vy section 6 of Act XVI of 1884. The Deputy Commis- 
. ‘sioner is clearly right in supposing that the amending section, section 
6 of Act XVI of 1884, has no reference to the words “public street, 
“place, or thoroughfare,” where they occur for the second time in 

section 13 of Act III of 1867, but we have no difficulty in finding that 
"an open plain, such as that on which the bullock-fight took place in 
the present instance, at the season in which the fight took place, 
when all crops were off the ground, was a public place within the 
meaning of the sécond paragraph of section 13 of the Gaming Act. 
But although the convictions may be sustained, the order of the 
Magistrate directing the confiscation and destruction of the two bul- 
locks as “instruments of gaming” in this case was an illegal order. _ 
Section 13 of Act III of 1867 (amended by section 6 of Act XVI of 
1884) gives authority to police officers to apprehend any person found: 
playing for money or other valuable thing, wzth cards, dice, counters, 
or other instruments of gaming used in playing any game, not 
being a game of mere skill, in certain specified places. ‘The same 
‘ section gives authority to the police to arrest persons setting birds 
or animals to fight in certain. places specified in the section. . The. 
section then sets out what the punishment for these offences shall 
‘be; andadds: “such police officer may seize all instruments of. 
“gaming found in such place, or on the person of those whom ae 
“shall so arrest and the Magistrate may, on conviction of the offender, 
» “order such instruments to be forthwith destroyed.” It is clear. 
that: the instruments of gaming of which the Magistrate may order. 
the déstraction’ are those described in the eatly part of this section, 
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namely, “cards, dice, counters and other instruments of gaming.” 
It is a well-known canon of interpretation that by “ other” is meant. 
others lejusdem. generis, that is, of the same category as those.pre- . 
viously described. This description would, not include bullocks, and: 
although it is not necessary for. the answer of the question put to us 
by the Judicial Commissioner, we may say that, in our opinion, it 
would not include birds or any animals. Therefore the Magistrate. 


-had no power to order the destruction of the bullocks in question. 


under section 13 of Act III of 1867. 

We gather from the reference made to us that ‘Mr. Lowis attempt- 
ed to justifv the Magistrate’s order by section 517 of the Criminal 
Procedure Code. Mr. Lowis, however, has not pressed’ this argu- 
ment in this Court, and it is clear that that section has no appli- 
cation in the present case, 

For these reasons we are of-opinion that the Magistrate had no: 
power to confiscate or to destroy the two bullocks which were set 
to fight in the present case. 

MERES, J.—/ inal order.—This matter has: now iecciee ake. -con- 
sideration of the Special Court. In conformity with its finding I set 
aside the order of the Magistrate directing the Confiscation and de- 
struction of the two bullocks. I understand, from the reference of the 


. Deputy Commissioner, that one of the bullocks was killed and that 


the carcass was disposed of. The sale-proceeds of the carcass and. 
the other animal will be restored to the person or persons from. 
whose possession the animals were taken by the police. 

As intimated in the early part of this judgment, the Magistrate 


_had no power in this case, while convicting the accused persons. 


under. section 13 of ‘Act II] of 1867, to confiscate the money found 


-upon the convicted persons. This also will be refunded to the person. 
or persons in whose possession it was found by the police. 


sererarreany elt 


Bepore W. F. Meves, Esq. . 
NGA HMUN ». QUEEN-EMPRESS:: 
‘The Government Advocate for respondent. 
"Act X, 1882 (Criminal Procedure Code), s. 342—-Examination of aoc 
A Criminal Court in the exercise of its powers under section 342, Code of Crimi~ 

nal Procedure, should not cross-examine the accused to elicit admissions. The 
object of the examination is to enable him to explain circumstances appeacing in. 
the evidence against him. 

' THERE are. some discrepancies in the evidence, and I think that, . 
on his own. showing, the witness, Maung Wunna, is entirely une 
worthy ¢ of credit, for. ‘he admits that he made a false statement to the 
committing Magistrate to the ‘prejudice of the accused, because 
accused had. offended him by making | a statemeat ,which led to his. 


(Wunna’ s) arrest for. theft. But, omitting. this man’s evidence, there 
_is Enough properly admissible evidence on the record which, taken 


along with the accused’s own admissions, justify. the finding ‘of the 
Sessions. Judge that. the blow. on the head. which caused the de=- 


ceaged’s death was struck ny the accused. I further think that the 
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iron bar was the weapon used by the accused. Deceased was admit- 
ted to hospital on the 17th May. The Civil Surgeon appears to 
have considered the injury slight. He found what he considered a 
scalp wound merely. This healed, and 10 days after his admission, 
considering him well, the Civil Surgeon discharged him. The Civil 
Surgeon says ‘‘there appeared to be no use in keeping him in hospi- 
tal, he seemed to be well.” Four days later the deceased returned . 
to hospital, unfavourable symptoms set in, and he died on the soth 
June. [t was found, on post-mortem examination, that there was 
compression of the brain caused by the detachment of a small frag- 
ment of bone from the inner surface of the skull, just beneath the 
seat of the external wound, and due to the same injury which wounded 
the scalp. Death was thus.the proximate result of the injury to the . 
‘head. The Civil Surgeon found a very slight depression of the outer 
surface of the skull, He expressed an opinion that the fracture of 
the skull was of an unusual kind. The blow which caused the injury 
must, in his opinion, have been a slight one, if the iron bar produced 
was the weapon used. This being the nature of the injury, I do not 
think it can be fairly said that the accused intended to cause the 
‘death of the deceased, or that he knew he was likely to cause death. 
There is no Circumstance in the case that points to any previous 
quarrel, or which suggests that accused when he went to deceased 
had any intention of inflicting any injury on the deceased. On the 
contrary they seem to have been on friendly terms, for their imme- 
diate business was the partition of stolen property. Accused, who 
‘appears to be a bad character, may have been in the habit of going 
about armed with the weapon which he used on the deceased. 
. I think the conviction should be reduced from one under section 
302, Indian Penal Code, to one under section 326, Indian Penal Code, 
and that the sentence should be reduced from transportation for life 
to one of rigorous imprisonment for five years, from the date of the 
sentence of the Sessions Judge. An amended warrant will issue 
accordingly. : 

I desire to place on record my disapproval of the cross-examination: 
which the accused person underwent in the present trial in the Sessions 
Court. It is unfair and improper to put such questions as the follow- 
ing to an accused person under trial: . ‘‘ When you struck deceased 

. Maung Naing, with what did you strike?-’ assuming that the accused 
was’ about to plead guilty; nor should a question such as this have 
been put to a man who pleaded not guilty: “ What was the thing 
“that you placed behind your back under your jacket when you went 
‘to Maung Wunna’s house?”’ assuming that he had gone there 
with some weapon concealed upon his person. If the Sessions Judge 

~ found it necessary to be shown thatthe accused was present when 
the dying declaration of Maung Naing was taken by the Magistrate (as 
was obviously necessary before it was admissible in evidence, for the 

Magistrate had omitted to state if accused was present or not), the 

" proper course was to take evidence as to the circumstances under 

“which the dying declaration was made, and the Sessions Judge should 

not have attempted to get an admission from. the accused, who had 
ey at 
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said he was ‘not present, by putting such a question as the following: 
“In the statement recorded by the Magistrate it is méntioned that 
the accused Nga Hmun had no guestion; if you were not there, how 
could he have re¢orded this?” The object of the examination of 
‘the accused person at the trial is not to entangle him and so elicit 
‘admissions, but to assist him in getting out the defence which he 
wishes to'set up and, by putting before him’the points that are made 
out against hin, to ascertain if he wishes to explain or meet them: 


Before W. F. Meres, Esq. 


Appeal {) NGA SHWE LON, @) NGA SHWE HNYIN, (3) NGA KYAW 
Nos.8,.9, 10 iz, - DUN, asp (4) NGA. WAIK v, QUEEN-EMPRESS. 
oe ye : Lhe Government Advocate for respondent. . 
te. Indian Evidence Act, I of 1872, s. 133-—Testimony of approver. 
— It is uusafe to convict on the testimony of an approver unless he is confirmed by 


independent. corroborative evidence nct only as to the circumstances of the crime,’ 
but also as to the identity of the accused persons. It is not cnough that another 
ee should support the approver’s evidence. 
SHWE: L6n, Shwe Hnyin, Kyaw Dun, and Nga Waik have been 
convicted under ‘section 396, Indian Penal Code, by the Sessions 
Judge of the Irrawaddy division, and have been sentenced to trans- 
portation for life. The offence with which they were charged was com- 
mitted more than a-year before the trial. It is not necessary tor me 
to follow the Sessions Judge through the history of the enquiry into 
the case.. I think there can be no doubt that dacoity was committed 
as charged, and that'a female was murdered by one of the dacoits in 
the commission of the dacoity. The qucstion is if there is sufficient - 
evidence on the record to justify the conviction of the appellants. 
‘The most important witness for the prosecution is Tun U, witness — 
No. 7. This man has been admitted to give Queen’s evidence, and 
the question arises if he has been sufficiently corroborated. As to 
this point, I think it is now well settled that it is not safe to convict 
on the testimony ofan approver, unless he is confirmed by other 
evidence, not only as to the circumstances of the crime, but also as 
to the identity of the accused persons. An accomplice necessarily” 
knows all the facts, but his evidence as to the identity of the accused © 
is in no way supported from the consistency of his story with the 
facts. It may be shown by. other evidence that the circumstances of 
' the approver’s story as to the details of the commission of the offence 
are true, but this does not goto support the approver’s statement 
that any particular person was there. There is one other principle 
which, I think, requires attention. The corroborative evidence, 
~ pointing to each one of the accused persons implicated by the 
“approver, must be untainted evidence. It is not enough that another 
accomplice «should - ‘support the approver’s evidence. “The evidence 
of two accomplices carries the case no further against the accused 
“persons than the evidence of one. Independent, untainted, corrobo- 
rative evidence against each of the accused is as necessary where 
‘two: ins aa bs testify as where there is but one such witness. _ 
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Now, applying these general principles to the present case, how 

is Tun U corroborated as against each of the appellants ? 
First, as to appellant Shwe Lén: Witness Aung Min, No. 8, is 
own brothec of Tun U. He says he went with Tun U to the house 
of the leader of the dacoits, and that he put up there for seven or 
eight days. He was there, he says, for the purchase of oxen. He 
had taken with him for the purpose the sum of Rs, 5. With this 
capital he had gone from British territory into Upper Burma upon an 
expedition which occupied him some ten days. Is this a probable 
account of the motive of his journey? He was unreservedly admitted 
to the deliberations of the daccits; he saw their preparations and 
‘their start; he awaited their return; and he witnessed the division 
-of the stolen preperty. The Sessions Judge is quite justified in saying 
of this witness that “by his own showing he is little better than the 
actual dacoits.” é 

There is another witness, named Aung Min, No. ro, who is properly 
spoken of by the Sessions Judge as an accomplice, who assisted in 
the place of the dacoity, and at the foot of whose deposition I find the 
following note by the Sessions Judge: “ A most unsatisfactory witness, 
on whose statement I place little reliance.” 

Next it appears that Shwe Lén is named by a prisoner, who made 
a confession which he afterwards withdrew. cit 

Lastly, there is the evidence of witness No. 1, who says he identi- 
fies Shwe Lin as one of the dacoits. This witness lost by the dacoity 
a considerable amount of property; his mother-in-law had just then .. 
been shot dead by one of the dacoits ; another shot had seriously . 
wounded his brother-in-law. At the time of the dacoity the moon _ 
was little above the horizon; witness saw the man at a distance of - 
eight or nine yarcs, there being at the time between the witness and 
the man, whom he thinks he identified as Shwe Lén, a screen of split 
bamboos, through the interstices of which he was able to identify Shwe 
Lén, as the latter lighted a torch at a pan of fire. Is it likely that, 
with all the confusion and excitement due to a sudden attack, and 
while murder was being committed, the witness would preserve his 
presence of mind sufficiently to be able to identify the accused under 
circumstances which, I think, made it next to impossible for him to 
have done even if there was nothing to disturb his attention ? ; 

It is not safe’ on this evidence to convict Shwe Lén, and although 
the Judge has had the great advantage of hearing the witnesses, | am 
satisfied that the proper course is to acquit Shwe Lén. 

Next, of the appellant Shwe Hnyin.. The evidence of the approver 
and of the two accomplices (witnesses Nos. 7, 8, 10) is of the same 
kind, and is open to the same objections as the evidence of these 
persons against Shwe Lén. In support of the statements of these 

_ three witnesses there is absolutely no evidence whatever. A witness 
named Nga Nu (No. 14 for the. prosecution) says that while he and 
Shwe Hnyin were in prison together, the latter, who was a stranger 
tothe witness, asked him to tell accused Nga Waik “to keep care‘ully 
“the property stolen in dacoity that he has,-and not to give evidence 

_ “unless he wants to get into jail’ Is this true? If true, how is it 
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‘relevant ? The Judge appears to believe the statement, although the 
witness was on his own showing, a convict and a stranger to Shwe. 
Hnyin. There is nothing to show to what property, or to what dacoity, ~ 
Shwe Hnyin alluded, Is there anything in the remark to show Shwe 


. Hnyin’s complicity in the dacoity to which he wasalluding? [think not. 


Against Nga Waik there is, as in the case of Shwe Lén and Shwe 
Hnyin, the evidence of witnesses Nos: 8, 7, 10, Besides this there is 
the fact that a mosquito curtain has been found with him’ which 


- witness No. 3 (Shwe Yin), the man who was wounded by one of the 


daccit’s shots, says. was stolen from his house by the dacoits. Is 
that. statement.true? Nga Waik said the curtain was his. as: soon as 
he was arrested. It had been made by his wife. This woman was: 
called, and supported her husband’s story. The Judge says—and 
his opinion is entitled to weight—that his strong impression from the 
woman’s demeanour was that she was not telling the truth. The 
following facts are, however, material. There was no concealment, 
of the curtain. Nga Waik’s own brother says he has seen the curtain 
for about a year in Nga Waik’s house. Shwe Yin, who claims 
the curtain, says it was bought by his wife. .The woman is not called. 
The only evidence for the prosecution is that of the man who claims 
the curtain, who was wounded and robbed, and who may be fairly 


‘credited with a certain amount of animus against a man.who is believed, 


on the evidence.of one of the dacoits, to be one of those at whose 
hands he has suffered. I think it is not established that the curtain 
belongs to Shwe Yin. 

Lastly, there is the case of Nga Kyaw Dun. As the Sessions Judge 
rightly remarks, the case for the prosecution is strongest against this 
man. I think it is made out that Kyaw Dun was in possession of one. 
at least of the stolen oxen within a few days of: the dacoity. And I 
think it fair to conclude that possession was dishon¢st, because when 
the witness Shwe I, to whom this animal was offered, asked that the 
sale might be registered at the market, Kyaw Dun refused to allow 
this to be done. The recent fossession of one of the stolen bullocks, 
I think, is a substantial corroboration of the approver’s story, and [| 
think the Sessions Judge was right in his finding as regards this 
man. Looking to the circumstances of the dacoity, I consider the 
sentence was a proper one. The appeal of Nga Kyaw Dun is dis- 
missed. ‘The convictions of Shwe Lén, Shwe Hnyin, and Nga Waik 
are set aside. They will be set at liberty. 





Before W. F. Meres, Esq. 
MAUNG PO THIN 0. QUEEN-EMPRESS. 
The Government Advocate for tespondent. 
Charge—Finding—Confession. aes 
‘Where an accused is charged on the same facts in the alternative on a raver and. 
on a less serious count, the Court should record a definite finding on each count. 


.°+ Unless the prosecution can show that any part of a confession of an accused, so 


far as it exculpates him, is untrue or violently improbabile,.it 1s not fair to act on so 


-much as criminates him, omitting all that which goes to'explain his own conduct 
-and diminish the . gravity. of -his offence, The ,only fair methed is. to take the 


confession as a whole,’ z 
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THE accused was charged on two counts: (1) of murder under. 
section 302, Indian Penal Code; (2) of culpable homicide not amount- 
ing to murder under section 304, Indian Penal Code. The Sessions 
Judge, in his judgment, says it is doubtful under which of the two 
sections accused ought to be convicted, and says he therefore convicts. 
the accused “on alternative charges ;” and proceeds to a finding 
that accused is guilty of murder under section 302, Indian Penal 
Code, or guilty of culpable homicide not amounting to murder under 
section 304, Indian Penal Code, and then sentences the accused to 
transportation for life, without setting out under which section the 
sentence is awarded. The finding is wrong in form. There cannot 
be a finding in the alternative form on charges under section 302, 
Indian Penal Code, and section 304, Indian Penal Code. This, how- 
ever, is not of serious importance, and I take the finding and sentence 
to be under section 304, Indian Penal Code. The only direct evidence 
against the accused is his own confession, and unless the prosecution 
can show that any part of the confession, so far as it exculpates the 
accused, is untrue or violently improbable, it is not fair to act on so 
much as criminates the accused, omitting all that which goes to 
explain his own conduct and diminish the gravity of the offence. 
The only fair method ‘in such a case is to take the confession as a 
whole. In the present case is there any reason for rejecting part of 
the confession? I think not. The weapon used certainly belonged 
to the deceased; nearly all the money with which accused and de- 
ceased had been gambling was found withaccused. There is evidence. 
—that of the last person who saw the deceased alive—that the winner 
was accused. Accused says he had won as much as he wished and 
desired to stop; deceased urged him to go on; he refused; a quarrel 
ensued ; deceased attempted to wound accused with a da, but failed, 
and accused, getting hold of the da, cut deceased down and proceeded 
to kill him. [ see nothing improbable in all-this, I think, if the 
confession is to be taken into account at all, it ought to be taken as it 
stands. Accused was quite uninjured. I affirm the conviction-under 
section 304, Indian Penal Code (paragraph 1), and I reduce the 
sentence to one of rigorous imprisonment for fo years. 


Before W.F. Meres, Esq. 
NGA NYO anp NGA KET KE 2, QUEEN-EMPRESS. 

; Act XLV, 1860 (Indian Penal Code), s. 302—Corpus delicti. 

In a conviction for murder it is of great importance that the body of the person 
murdered should be produced and fully identified. 
_ THE charge was that the two accused (who are father and son) had 
jointly murdered Tun Hla, the brother of Nga Nyo and son of Ket Ka. 
The case for the presecution shortly is that there was a dispute be- 
tween Tun Hla and Ket Ké about the closing of a watercourse, in the 
course of which Ket Ké abused his son, Tun Hla, and said he was no 
son of his (Ket-Ké). Thereon Tun Hla kicked his father in the back 
and went out; a few minutes afterwards he was followed by his father 
and brother, who were armed with spears. There was no further 
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altercation.. The brother thrust his spear into Tun Hla’s side, and 
deceased fell and died in a few minutes. The body was afterwards | 
disposed of, and it was given out that deceased had died of cholera. 


The Sessions Judge, differing with the assessors, has convicted both 
accused of murder under section 302, Indian Penal Code, and has 
refrained from passing a capital sentence in the case of either of the 
accused on the grounds that one of them is old (aged 55) and the other 
young {aged i5); that they are hill people; and that a long time (seven 
months) had elapsed between the murder and the trial. I am not 
greatly impressed by any of these arguments, except that of the age of 
the younger prisoner. bee 

But the question is whether it is safe to convict either of the accused’: 
on the evidence for the prosecution. ; os 

The initial difficulty of the prosecution is that there is no independ- 
ent evidence of the corpus delicti. The body ‘has not been found. 
There is not a fragment. of circumstantial evidence which bears out 
the evidence for the prosecution. Dr...N. Chevers, in his’ book on 
Medical Jurisprudence in India, edition of 1870, page 48, very justly 
remarks that there is no place inthe world where it is so needful that: 
the body should be produced and fully identified as in India in cases: 
of homicide. He enforces this remark by a number of verified illus- 
trations, and | believe there are few officers of judicial experience in 
India who could not add instances, within their own knowledge, point- 
ing to the immense importance of the production and identification 
of the body of the person whose death is the subject of enquiry, The 
father is reported to have said, while abusing his son at the meeting, 
that his son was always disobedient.. There is no evidence of any 
previous quarrel. There is nothing to show how the closing of the 
watercourse would affect the son injuriously. There is no evidence 
of the zmmediate result of the kick on the temper or the conduct of 
the father. But, a short time after the blow is said to have been 
given, witnesses, who say they were present, saw the two accused. 
standing by deceased armed with spears. 

The fatal blow is said to have been struck by the younger accused, 
a boy of 15, not by the father. There is no evidence of any struggle, 
or of any attempt by Tun Hla to avoid or to ward off the blow. 

These circumstances seem worth consideration iz deciding on the 
probabilities of the case. 

I do not think fair weight has been given to defendants’ witnesses.. 

The defence set up is that the father, who is village headman, had. 
given offence to the men of his village on two grounds: first, that he 
had closed a watercourse, and next that he had attempted to recover 

from them part of a sum of Rs. 20, which had been extorted from him 
by a. man: who, pretended to collect vital statistics on-behalf of 
‘Government. nee ie eee a 

That there was some dispute about a watercourse appears from the 

evidence for the prosecution, and I find that the story of the extortion 
of Rs.:20.from the elder prisoner was found, on enquiry by a:Magis- . 
‘trate, to be true; for the false collector of vital statistics was found . 
guilty under section 170, Indian Penal Code, and sentenced, on the 
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18th November 1884, to six months’ rigorous imprisonment. The 
Magistrate in his decision expresses a doubt if he might not ‘have been 
charged for extortion, but he thought that the case properly fell under 
section 170, Indian Penal Code, “ because the money was demanded 
under colour of the office of a public servant.” This is a remarkable 
corroboration of the evidence for the defence. This Rs. 20 fine was 
imposed on the village headman for an imputed neglect of his public 
duties, and it might to him seem fair and reasonable that his neigh- 
bours should contribute, while to them it might appear highly unfair 
and unreasonable. There is direct evidence of the attempt. to levy 
this money. The elder accused says that on the death of Tun Hla he 
proposed that the widow should follow the hill custom and marry the 
other accused, his younger son. As this was not what the woman 
wished, he asked for a refund of the money paid for her on her 
marriage, which it was not convenient for her family to repay. There 
is some evidence as to this for the defence. 

I do not attach as much weight as the Sessions Judge does to the 
defective nature of the theory set up by the defence as to the cause of 
the death of Tun Hla. The story is that he died of cholera, brought on 
by eating the flesh of a goat. Hill people may be well excused: ifthey 
venture, in common with German doctors, on theories as to the causes 
of cholera. There is some evidence of rough treatment of the witnesses 
for the prosecution by the police during the enquiry. 

. On the whole 1 am not satisfied that the deceased, Tun Hla, was 
murdered. lagree with the assessors that the proper verdict was 
‘not guilty,’ and I direct that both Nga Nyo and Nga Ket Ké beset . 
at liberty. 


Before W. F. Meres, Esq. 


QUEEN-EMPRESS 2. EINGTI ann NGA KYAW. Criminal Reference 
Confession. No. 3, 
In dealing with a confession the proper course is to take into consideration the 1885. 
statement as a whole. : age 
Tuis is a reference under section 374, Code of Criminal Procedure, pti 


by the Court of Session, Tenasserim division. Eingti and Nga Kyaw, 
- who have been convicted under section 302, Indian Penal Code, and 
have been sentenced to death, appeal separately in Nos. 64 and 65 
of 1885. The person whose death was the subject of this enquiry was 
a huckster named Warra,; who seems to have been in the habit of 
making long excursions from his home accompanied by coolies, who 
carried packages of clothing, knives, and such fancy articles as might 
tempt the rude people of the sparsely-inhabited tracts of wild country 
near the Shan frontier. : : ‘ 

- His last expedition was made up thé Salween river, the two accused 
going with him. There is evidence that the party reached a place 
called Kuzeik. They were seen one afternoon, about 3 P.M., approach- 
ing this place, and one of them told a witness that their intention 
was to put up in the rest-house there for the night. Next morning 
traces of blood were found on the bank of. a, stream near. the 
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rest-house. _Search was made and the body of Warta was found in the 
water, the hands being tied together. The more bulky articles with 
which Warra started on his trading expedition were found not far from 
the rest-house.. The two accused could not be found. The medical 
evidence clearly shows that death was due to a violent blow about the 
line of the hair and: forehead, which crushed in the skull. The Medical 
Officer considered’ that. death . must have been almost.instantaneous. 
There were three slight wounds on the head and face besides that 
which caused death. : 

Some eight or ten days later the two accused were arrested near a 
frontier outpost, and in their pessession were found the more portable 
articles, including money, proved to be the property of the deceased, 


This is the whole of the evidence against the two accused other 
than their own statements. In dealing with a confession the proper 
course is to take into consideration the statement as a whole. The 
Court is not bound to take what the prisoner has said in his own 
favour to be true, but should weigh it with all the circumstances of 
the case, and. decide whether it ought to be believed or not. It is, 
therefore, open to the Court-t» believe one part of the confession and 
to disbelieve another part ; the Court may rely on what charges the 
prisoner, and may reject that part which is in his favour, if there are 
sufficient grounds for doing so. In considering if the statement is 
true or not, the Court should consider if the statement is probable or 
improbable, if it is consistent or inconsistent with the other circum- 
stances of the case. If what the prisoner says in his own favour is not 
contradicted by the prosecution, if it is not improbable in itself, if. it 
is not inconsistent with the other ascertained facts, then the reason- 
able course for the Court to take is to accept the story as true. : 

In the present case Eingti says that, while he was lying sleeping in 
the rest-house with his two companions, he was aroused by sounds 
and found Warra was killed. He did notseehow. The other accused 
dragged away the body. He was too frightened to see what was done 
with it. Fearing, if he remained behind, he would be charged with 
the murder, and afraid of his companion, he decided to leave the place 
with his companion, and carried away with him some of the property 
of his late master. 


The other accused, Nga Kyaw, says he is alone responsible for the 
death of Warra. While Eingti was lying down he (Nga.Kyaw) and 
deceased had an altercation about Nga Kyaw’s pay, in the course of 
which he (Nga Kyaw) picked up a billet of wood that was lying there 
- and struck deceased one blow on the head with it. He afterwards 

dragged the body to the place where it was found and then made off 
after dividing the property of the dead man with Eingti. - 
~~ All that Nga Kyaw tells of the disposal of the body corresponds 
with the evidence. The medical evidence corroborates the account 
which he gives of the fatal blow and of the weapon used. Had it - 
been the intention of either of the accused to murder Warra, it is 
not likely that they would have chosen a rest-housé at a village for the 
place of the murder when they must have had many opportunities of 
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cominitting murder and of making away. with the body at their leisure 
in a secret manner, as their journey lay through wild, sparsely-popu- 
lated country. In my opinion the circumstances and the weapon used 
point to a sudden act, not to a deliberate one. 


If his statement is not true, why should Nga Kyaw voluntarily 
exonerate Eingtifrom all complicity inthe murder? The-slight wounds 
on the head: and face of deceased might very likely have been caused 
in dragging the body of the murdered man to the water. 


The Judge has convicted Eingti of murder under section 302, Indian 
Penal Code, and has passed a death-sentence upon him. He thinks 
“ it is incredible that Eingti was unaware of the murder. The three 
“ stabs have to be accounted for, and the tying of the hands. More- 
“over, it is in the highest degree improbable that the body of the 
* deceased could be dragged to the river by only one of the accused.” 
On these grounds Eingti is convicted of- murder and sentenced to 
death. It seems to me that each point taken by the Judge is . capable 
of explanation, without the conclusion that Eingti assisted in the 
murder. The account given by Nga Kyaw, that he struck deceased 
one blow on the forehead with a log of wood, agrees with the médical 
evidence completely. The Medical Officer thought death must have 
been ‘instantaneous. What improbability is there in the story given 
by both the accused that Eingti was lying down at the time the blow 
was struck ? There would be no difficulty in tying the hands of a 
corpse without assistance. It is not exactly stated in the evidence what 
is the distance of the rest-house from the river, but the impression 
which I have formed is that the distance is not great. Deceased was 
a man of middle height, arid is not said to have been unusually stout. 
Nga Kyaw gets his living by carrying weights for long distances over 
difficult country. To such a person, driven by dgitation and fear of 
detection, the task of dragging the body of Warra to the water must 
have been a very easy one. It is not unreasonable to suppose that the 
other superficial injuries found on the head and face of Warra may 
have been caused in the hasty dragging of the body to the water. 

I think the conviction of Eingti under section 302, Indian Penal 
Code, should be set aside. He is clearly guilty of dishonest misap- 
propriation of the property of his deceased master. 


He was charged under section 381, Indian Penal Code. The evi- 
dence shows that he did not take the property until his master was 
dead. The charge should have been under section 404, Indian Penal 
Code, latter part. I convict Eingti of the offence of dishonest mis- 

appropriation of a silver betel-box, a lime-box, Rs. 65, a dagger, a 
copper cooking-pot, a paso, and gaungbaung, knowing that this pro-_ 
' perty was in possession of his master Warra at his (Warra’s) death, 

‘and that it has not since been in the possession of any person legally 
entitled to it, and tnat he has thereby committed an offence punish- 
. able under the second part of section 404, Indian Penal Code; and I 
sentence Eingti to five years’ rigorous imprisonment under that section, 
‘with effect from the date of the sentence of the Sessions Judge. 
‘This finding is in substitution for a finding on the charge under 
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section 381, Indian Penal Code (under the provisions of section 237,. 
Code of Criminal Procedure). As regards the prisoner Nga Kyaw 
I think that, accepting his story as wholly true, the account which he 
gives of the death of Warra does not reduce the offence from that of 
which Nga Kyaw has been convicted. At the same time I do not 
think this is a case in which a capital sentence ought to have been 
passed. If the murder had been a deliberate one, if the accused had 
planned it for the purpose of taking his master’s property, then a 
capital sentence would certainly have been an appropriate one. But, 
in my view. of the case, the murder was not deliberate, and although 
the prisoners have been found in possession of their master’s property, 
I do not believe this was the motive of the murder. I think the blow 
which killed Warra-was struck in sudden anger, although there was 
not sufficient provocation to reduce the offence to one under section 
304, Indian Penal Code. The sentence upon Nga Kyaw will be one 
of transportation for life. : 

The Sessions Judge did not take the assessors’ opinions clearly. 
He records that Maung Taw “ thought Nga Kyaw killed or struck the 
deceased and that Eingti did not,’ and that the other assessor was 
“of the same mind.” These findings as against Nga Kyaw might 
mean that the assessors thought he was guilty of any offence from 
assault upwards to murder. It would have been easy, by putting a 
series of questions to the assessors, to ascertain the nature of the 
offence of which they thought Nga Kyaw guilty. a. 





Before W. F. Meves, Esq. 


viminal Revision . QUEEN-EMPRESS 0. NGA HMAING, 
sen Act I, 1878 (Opium Act), s. 9—Sentence. 
. February Severity of sentence on a youthful offender. 
24. 


 cesiand 


- A CHILD of 12 years of age alighted one, night at Minhla by the 
train from Rangoon. With him was a Chinaman, his sister's husband, 
The boy was stopped by the police, and-beneath a’ -blanket; with 
which he had covered the upper part of his body, was found a parcel 


of opium, which weighed 57 ticals, Questioned as to where he had 


got the opium, he said he had picked it up by the railway station. 
His companion, the Chinaman, was allowed to depart, and the boy 


‘has been tried and convicted by Maung Shwe Eik, Myodk of Minhla, 


under section g of the Opium Act. The sentence is one of six 
months’ rigorous imprisonment and a fine of Rs. 200, and in’ default 
‘three months’ additional imprisonment ” (omitting to specify the 


‘kind). The Myodk has omitted to specify in his finding which of the 
-- offences specified in section 9 of the Opium Act he considered estab-° ~ 
. lished against the accused ; but, reading his decision, I think his 

intention was to-have convicted of the offence of possession of opium 

‘in larger quantity than an unlicensed person is permitted to possess 


At thé end of his decision the Myodk expressed an opinion that a 
the accused was young the boy should be sent to the Paungdé 
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Reformatory. The Myoék attempted to send the boy there, but it was 
discovered that he had no jurisdiction to pass the order, having only 
second class powers. The sentence was passed on the gth January 
last, and the boy has been in jail since then. Looking to the circum- 
stances of the case, the time of the capture, the fact of concealment 
- of the opium, the obviously unsatisfactory story told by the child, | 
- think he was properly convicted of being in illegal possession of the 
opium. But the sentence is shockingly severe. The Myodk’s opinion 
was that the boy was probably the tool of the Chinaman, yet he has 


thought fit to pass asentence which would be excessive in the case . 


of anedult. In fining the child Rs 200, he seems to have been trying 
to strike a chance blow at the pocket of some persons not before 
his Court. 

The child has already been under detention for one month and 
sixteen days, an ample punishment. The conviction will be under 
section 10, and not under section g, of the Opium Act. The sentence of 
rigorous imprisonment is reduced to one month and sixteen days, the 
fine order and order of alternative imprisonment are set aside, and 
the fine, if paid, will be refunded. 


Before W. F. Meres, Esq. 


QUEEN-EMPRESS ». (1) NGA SHWE ZAN, (2) NGA KYAUK._ LON, 
aa AND (3) NGA TUN BAW. i 
Mr. Hare for petitioners. 
Act XLV, 1860 (Indian Penal Code), s. 141 —Separate trials, 


Parties of opposite factions in a fight have not the same common object and 
cannot, therefore, be tried together. 


IT is urged on behalf of the petitioners that they and the other 
party with whom they are said t@have fought should have been tried 
together. 


Criminal Revision: 
No. 62, 
1885. 
March 
25. 


—_— 


This course would have been impossible, as on the theory of the: 


prosecution each of the two parties had a different common object, 
the members of party A desiring to injure the members of party B; 
those of B desiring to injure those of A.. 

' | think that there can be no reasonable doubt that all the petitioners 
were actively engaged in the fight. They were the attacking 
party. Their object is clear. Weapons of a dangerous character 
were undoubtedly used. The convictions are, in my opinion, amply 
justified by theevidence. Mr. Hare urges upon me that efforts have 
of late been made by the local Government to procure the co-oper- 
ation of-headmen of villages, and that the sentence passed upon one 
of his clients, whois a headman, is not calculatedto encourage the 


others. If this-argument was seriously used-I think it is enough for . 


me to say that this Court acts upon evidence and law and does not 
venture to meddle with affairs of State. I think that no ground is 
made out forany action in this case by this Court. The applications 
of Shwe Zan Kyauk Lon, and Tun Baw are refused. aa oh 
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Before W.F. Meres, Esg. 


Criminal Revision QUEEN-EMPRESS » (1) NYO KE, (2) MI NGWE U,(3) MI SE, ap 
iio, 655 (4) MI: THEIN. 


March Act XLV, 1860 (Indian Penal Code), s. 294—Indecent language—Annoyance— 
“ee Separate trials—Sentence. - 


A conviction under section 294, Indian Penal Code, is bad if there is no evidence 
recorded that the language used: caused annoyance to anybody. Accused. persons 
should be tried separately where there is no connection between their alleged 

- offences. _A sentence of one month’s rigorous imprisonment each passed upon a 
man and three girls convicted of using indecent language in a fish market held to 
be disproportionately severe. : 


A MAN and three young girls are convicted of using indecent 
language in a fish-market, and are sentenced to one month’s rigorous 
imprisonment each. Ten days after the conviction the case came to the - 
notice of the Deputy Commissioner, and he released them on security 
and sent up the casetothis Court. There is no evidence whatever 
that the language used caused annoyance to anybody. The convic- 
tions, therefore,-were bad on this ground. The’ sentences are so 
disproportionately severe that | am led to doubt if the Magistrate who 
tried the case is fit to exercise the powers of a Second Class Magis- 
trate. The Commissioner will be requested to report as to this. “The 
Magistrate ought to have tried the accused persons separately, as 
there seems to be no connection between the alleged offences of the 
accused persons. I do not think prosecutions of this kind are to be 
encouraged. The convictions of Nyo Ké, Mi Ngwe U, Mi Sé,and 
Mi Thein are set aside, the security bonds which they gave the 
Deputy Commissioner on release are cancelled, and the sentences are 
reversed. 


Before W. F. Meres, Esq. 
Crtninal Paciion QUEEN-EMPRESS v. MI MYAING. - 


N 2 hi Attachment—Boné fidé interest. 
March A Magistrate is bound to judicially enquire into and decide a claim to property 
To. attached under his orders in attempting to recover a fine, 


cae A claimant must be given an opportunity of showing a bond fide interest in such 
property beforeit was attached. = = se 


THE Magistrate was bound to judicially enquire into and decide the 
claim of Mi Shwe Gén to the property which had been attached ° 
under the orders of the Magistrate in attempting to recover the 
amount of the fine imposed ‘upon Mi Myaing, and he should note that 
he ought to give the claimant an opportunity of showing that, before 
the attachment, she had acquired a bond fide interest in ‘the attached 
property, and the nature and extent of that interest. The order of 
tke Magistrate of the 12th February, which amounts to a refusal to 
enquire into the-claim, and his orders of the roth and zoth February 
‘respectively, directing the sale of the buffaloes, are all set aside, 
Let the papers he returned through the Commissioner. — a 
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Before W. F. Meres, Esq. 


QUEEN-EMPRESS ». (1) NGA CHET KYI,{2) NGA SHWE_KVAW, (3) Criminal Revision 


NGA TUN YAUNG, (4) NGA PAUK KIN, (5) NGA TOK, (6) NGA 
TUN AUNG, (7) NGA THA AN, (8) NGA AUNG KYU, anv (9) NGA 


LU. 
_ Act XLV, 1860 (indian Penal Code), ss. 160, 65 Imprisonment in default—Public 
: place—Right of private defence. 
The maximum term of imprisonment awardable under section 160, Indian Penal 
. Code, being only one month, the maximum term of imprisonment in default of 
payment of fine under section 65 of the Indian Penal Code should be one-fourth of 
the maximum awardable for the offence. ~ 


A “private garden” is not a public place. Right of private defence defined, . 


“THE facts of this case, as made out by the evidence on the record, 
are that five days before the occurrence which forms the subject of 
the enquiry a man named Nga Pauk passed through the garden of 


Shwe Kyaw, and was told by Shwe Kyaw’s wife that there was no_ 


right-of-way over their garden. The. man replied in an angry manner, 
and five dayslater, while Shwe Kyaw was in the house,:and his 
wife was in the garden, alarge body of men came armed with sticks 
.and stones and attacked Shwe Kyaw, calling out to him that if he 
attempted to enforce his right to the privacy of the garden he would 
be killed. The attacking party, who were atthe time in the garden, 


then began to pelt Shwe Kyaw with stones. He called out for 


‘assistance, and two men, named Nga Tun Aung and Nga Aung Cho, ran 


up to his assistance; blows were struck,and two of those present® 


were injured : not seriously. : 
Without making any attempt at discriminating between the two 


sides of this quarre], the Magistrate, who appears to be vested with- 
the powers of a Magistrate of the first class, has charged both parties; 


has tried them together wider section 160,Indian Penal Code; and 


has passed upon eight of them sentences obviously illegal. Upon’ 


four of the accused persons he has passed sentences of two months’ 


rigorous imprisonment and fines of Rs. 25 each, and in default 157 


days’ further rigorous imprisonment. The maximum substantive 
term of imprisonment awardable under section 160, Indian Penal 
‘Code, is one month, and the maximum term of imprisonment award- 
able in default of payment ofa fine islaid down-.under section 6s, 
Indian Penal Code, to be one-fourth of the maximum period of impri- 
sonment awardable for the offence, in cases where the offence is 
‘punishable with imprisonment as well as fine. 

Upon four others of the accused personsthe Magistrate has passed 
sentences of Rs.5o fine and in default 15 days’ rigorous imprisonment. 
‘These sentences of imprisonment exceed the maximum term award- 

able in default under section 160, Indian Penal Code. : 

An ‘affray’ is thus defined under section 159, Indian Penal Code: 
“When two or more persons, by fighting ina public place, disturb 
the public peace,” they are said to “commit an affray.” 

In the present.case the evidence shows thatthe disturbance took 
place in the garden of Shwe Kyaw. The cause of the quarrel was 
that the assailants claimed a right-of-way through the garden. That 

‘they had any-ground for such a claim there is no evidence to show. 
It cannot, therefore, be held that the garden is a “ public piace.” 


No, 70, 

1885. 

March 
177i 


—— 
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The conviction of. all'the persons whose sentences are under consi- 
deration under section 160, Indian Penal Code, is therefore bad. © 
These are not the only errors which the Magistrate has fallen into in 
dealing with this case. The evidence on which he has relied fora 
conviction. clearly shows that Shwe Kyaw was suddenly attacked in 
his house by a large party of armed men, who entered by force upon 
his premises. They peltedhim with stones and threatened him with 
their sticks. There is nothing to show or-to. suggest that it was 


_ possible for him to put himself under the protection of the authorities. 


He was-clearly within his rights in defending himself. He called 
assistance, and the accused persons, Nga Tun Aung and Nga Aung 
Cho, ran up to help him while he was being attacked; there is no 
evidence to show that either of these men, or that Shwe Kyaw, 
exceeded the right of private defénce, yet Shwe Kyaw has . been 
sentenced to one month’s rigorous imprisonment and the two men who ~ 
came torescue him have been sentenced to finesof Rs. 50 each and 
in default to 15 days’ rigorous imprisonment each. The convictions 
and sentences on Nga Chet Kyi, Nga Shwe Kyaw, Nga Tun Yaung, 


- Nga Pauk Kin, Nga Ték, Nga Tun Aung, Nga Tha An, Nga Aung 


Kyu, and Nga Lu are set aside ; the fines, if paid, will be refunded, 


' Considering the periods of imprisonment undergone by the princi- .. 


Criminal Revision 
No. 182, 
1885. 
March 

I]. 


om 


Criminal Revision 
No. 142, 
1885. 
March 
9s 





pals, I-do- not think it necessary to direct that any further proceed- 


ings should be taken in this case, 


Before W.F. Meres, Esq. 
QUEEN-EMPRESS v0. MAUNG SHWE.TU. 
Act X, 1182 (Code of Criminal Procedure), s. 188 —Furisdiction. 

A Magistrate kas ‘no jurisdiction to try a Native Indian subject for an_ offence 
committed beyond British territory without procuring the certificate of the Political 
Agent of the territory within which the offence was committed-to the effect that the 
charye ought to. be inquired into in British India. 

NGA SHWE TU, who is said hy the committing Magistrate, Maung 
Po, to be now undergoing asentence of imprisonment, was placed by 
the police before Maung Po, suspected of having committed murder 
within the kingdom of the King of Upper Burma. Without procering 
the certificate of the Political Agent for the territories of the King 
of Burma, that the charge ought to be enquired into in British India, 
the Magistrate, Maung Po, has enquired into the charge at Prome, and 
has committed the accused, on a charge under section 302, Indian 
Penal Code, to the Court of Session, Pegu division, There is, it 
appears, reason to believe that the accused person jis a Native Indian 
subject of the Queen. The Magistrate’ has acted without jurisdic- 
tion: the commitment is bad and is set aside. 


Before WF Meres, Esq. 


in THE MATTER OF THE sone NGA PO KYAW anp NGA SHWE 
HON. 


Act XLV, 1860 5 Undian Penal Code), ss. 379, 411, 4i4—Double conviction. 


A person cannot be convicted both of. stealing and of dishonestly disposing of the 
same property. 
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ACCUSED have been convicted of stealing two bullocks, which they 
afterwards attempted to sell to a butcher. For this offence the 

Magistrate has convicted them under section 379, Indian Penal Code, 
and has further convicted them on a charge of attempting to dispose 
of stolen property under section 414, Indian Penal Code, read with 
‘section 511, Indian Penal Code. 

_ The double conviction is clearly bad. A person may be convicted 
either of stealing or of dishonestly retaining stolen property, but he 
cannot be convicted on both charges in respect of the same property. 
_ Section 414, Indian Penal Code, has no application in the present 

case. A charge properly lies under that section where the evidence 
of possesston would not justify a charge under section 411, Indian 
Penal Code. Here the accused were found to be attempting to sell 
the bullocks as their own. The convictions and sentences under 
section 414, Indian Penal Code, read with section §11, Indian Penal 
Code, are set aside. The sentences awarded: under section 379, 
Indian Penal Code, are two years’ rigorous imprisonment each and a 
fine of Rs. 100 each, and in default to a further period of six months’ 
rigorous imprisonment each. I consider these sentences are need- 
lessly severe for a first offence, although 1 regard the theft of cattle 
as an aggravated form of theft. The fines and sentences in default 
of payment are set aside. The sentence of two years’ rigorous impri- 
sonment upon each of the prisoners under section 379, Indian Penal 
Code, will stand. 

I now find that the Sessions Judge of Pegu had already corrected 
" the findings and sentences under sections 4%4 and 511, Indian Penal 
. Code, before the date of my order in revision. That being so, the 

_ warrant will set out the fact of the Sessions Judge’s action in regard 
to the sentences under section 414, Indian Penal Code, read with 
section 5t1, Indian Penal Code, and will proceed to deal with the 
sentences under section 379, Indian Penal Code. 





Before W. F. Meres, Esq. 


QUEEN-EMPRESS v. NGA NE DUN ann NGA THA DUN, Criintnal Revision 


Act XLV of 1860 (Indian Penal Code), ss. 380 and 75—Previous conviction— No. 161, 
; Habitual offender. 1885. 

A subordinate Magistrate should not attempt to dea! with an old offender against April 
whom there are two previous convictions for offences against property, under aI. 
Chapter XVM, Indian Penal Code. Seema 


HERE there were two previous convictions under section 380, 
Indian Penal Code, once in 1881 and again in 1882. This was clearly 
a case for the District Magistrate. Instedd of doing as the Magis- 
trate ought, namely, send the case to the District Magistrate for trial, 
he has disposed of it himself, and in order to do this he has found 
himself obliged’to exercise every form of punishment with which the 
law has armed him—rigorous imprisonment, solitary confinement, 
fine, whipping. The Magistrate’s orders may, on this occasion, stand, 
but he must be more careful in future not to usurp the duties of 
-. Courts vested'with larger powers than his own. Return the papers, 
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Before.W. F. Meres, Esq. 


Criminal Revision | . ' . | QUEEN-EMPRESS 0. NGA PO SIN.* 
No. 163, Act XLV, 1860 Indian Penal Code), ss. 380, 379, and 411~Act VI, 1864 
1685. (Whipping Act), ss. 2 and 3—Previous conviction-—Sentence— Whipping. 
April In order to justify a sentence of whipping in addition to a sentence of imprison- 
a7. ment for any of the offences mentioned in section 2 of Act VI of 1864 the previous 


conviction must have been for the same offence. 


NGA Po SIN has been convicted under section” 380, Indian Penal 
Code, having been previously convicted under section 379, Indian 
Penal Code, and section 411, Indian Penal Code. ‘Maung Pe, 
Magistrate, has passed the following sentence : Rigorous imprisonment 
for two years, of which three months is to be solitary imprisonment, 
and 30 stripes of a rattan. The convict appealed to the Court of 
Session. His appeal was rejected. -The case’has been sent for on 
inspection of the monthly statement. The conviction is, | think, justi- 
fied by the evidence, but I think the sentence is bad. In ‘order to 
justify a sentence of whipping in addition to a sentence of imprison- 
‘ment under section 380, Indian Penal Code, the previous conviction 
must have been of the same offence (sections 2 and 3, Act VI, 1864). 
Here the previous convictions were under section 379, Indian Penal 
Code, and section 411, Indian PenalCode. Thesentence of whipping - 
has been carried into effect. The sentence of whipping ought not to 
have been passed. The sentence of imprisonment is set aside. Po 
Sin will be set at liberty. 


Before W. F. Meres, Esq. : 


Criminal Revision UEEN-EMPRESS v. NGA SHWE BWA anv Foor oTHERS. 
widest es Act XLV of 1860 (Indian Penal Code), s. 186—Act XIV of 1882 (Code of Civil 
1885. . Procedure), s. 269—Custody of attached property— Offence. 
April Where attached property has been placed in charge of nersons who are not public 
13. servants, the removal of such property without the consent of such persons in charge 
— does not amount to an offence punishable under section 186, Indian Penal Code. 


THE charge was that certain property had been attached under the 
orders of a Civil Court and that the Court’s officer, after making the 
attachment, placed two persons named Modon and Manik in charge 
of the attached property and departed. Modon and Manikare private 
persons, but the attaching officer appears to have given them instruc- 
‘tions, in writing, at the time when he placed them in charge. The 
case for the prosecution further is that the accused persons came and 
assaulted Modon and Manik and removed the property which had been 
placed in their charge. The Magistrate, on the joint complaint of 
-Modon and Manik, has tried the accused and has convicted them 

"under section 186, Indian Penal Code, passing sentences of Rs. 50 
fine and. an order of imprisonment in default, which, on reconsider- 
_ ation, he regards as illegal, Itis not quite clearon the evidence what | 
the property attached actually was, but if it was moveable property, 
then, under’section “269 ‘of the Civil Procedure Code, the duty of the 
-attaching officer was to ‘keep the property in his own custody, or in 
_ “the custody of one of his subordinates,” by which is meant some 
public officer on the staff _to which the attaching officer belongs, and 
'# Gf Act HE of 1895, which substituted new sections for sections 2 and 3 of 
Act VI of 1864, ati te : 
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forthe purposes of the attachment, subject to his orders, Modon 
and Manik, by virtue of the written instructions of the Court’s bailiff, 
were not converted into public officers; and section 186, Indian Penal 
Code, has no application to the present case. If the attachment was 
legal, and if the attached property had been in proper custody, that 
_ is, either in the custody of the attaching officer or of one of his subor- 
dinates, then a removal of the property, without the consent of the 
party in charge, by a person aware of the attachment, might amount 
to theft, and if. force was used in the removal of the property the 
charge would properly be framed under section 392, Indian Penal 
Code ; or if five or more joined in the robbery, the charge would be under 
section 395, Indian Penal Code. Here the conviction under section 
186, Indian Penal Code, is clearly bad as neither Modon nor Manik 
were public servants. The convictions of Shwe Bwa, Nga Shwe In, 
Nga Cheik, Nga Ni To, and Nga Nyein under section 186, Indian 
Penal Code, are set aside, and the fines, if paid, will be refunded. 








Before W. F. Meres, Esq. 


UEEN-EMPRESS »v NGA YA PO. 5 oe so: 
Act XLV, 1860 Cadian Penal Code), s. 285—Culpable rashness—Culpable Canine ee 
negligence. 1885..° 
‘There must be evidence of rashness or of negligence to support a charge under April 
section 285, Indian Penal Code. i . 28. 


THE only evidence in this case goes to show that the accused — 
person had the misfortune to lose his house bya fire whichbroke outin - 
it. What the origin of the fire was there is no evidence whatever to 
show. It does not appear that accused was in any way directly or 
indirectly responsible for the fire. Nevertheless the Magistrate has 
thought fit-to convict under section 285, Indian Penal Code, and has 
‘fined the defendant Rs. 10 with an order of 15 days’ rigorous impri-- 
sonment in default. This order betrays great ignorance of the Magis- 
trate’s judicial duties.. The conviction and sentence are set aside. 

The fine, if paid, will be refunded. 


Before W..F. Meres, Esq. 


- QUEEN-EMPRESS ». PO THAUNG anp AUNG MAUNG. renee Revision 
Act X, 1882 (Code of Criminal Procedure), s. 221—Previous Conviction— Charge. 180s. 
If a previous conviction is intended to be used for the purpose of applying the March 
29. 


Whipping Act, it must be set out in the charge. 

HERE the two accused have been convicted under section 380, 
Indian Penal Code, and have been sentenced each to nine’ months’ 
simple imprisonment and also to 20 stripes of a rattan. No previous 
conviction is set out in the charge, although, from what the Magis- 
trate let fall in his decision, it would seem that both the accused had 
been very recently before him in some other case. Section 221, 
Code of Criminal Procedure, is imperative as to setting out a previous 
conviction -for the purpose of affecting the punishment. ‘hat has 
not been done in the present case, and, if a failure of justice results, 
the fault lies with the Magistrate: © ah 

The sentences of nine months’ simple imprisonment passed cn the 
fwo convicts Po Thaung and Aung Maung are set aside. : 


22 
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=m Before: WEF s Méres, Esq.” 
Criminal Revision QUEEN-EMPRESS ». ABDUL MASJID. 


No. 382, - - Act XLV, 1860, Indian Penal Code}, ss.. 379, 380--Act VI of 1864 (Whipping 
1888. > Act), S , jp Attempt—Whipping.. 
ge : “An attempt to commiit theft. ‘under_ section 379 of the Indian Penal, Code,is not: . 


punishable with whipping, and aconviction first of an attempt under section 379... 
and then.a conviction of-an effécted theft under the same section wills not justify: 
a double sentence of.imprisonment.and.whipping. ; 
ACGUSED had been previously--convicted of .an attempt to. commit: 
theft-(section- 379), and-on- this‘occasion- was convicted of theft ina. 
house - {section 380)... In. appeal the Sessions-Judge modified a sen- 
tence of nine months’ rigorous imprisonment: by reducing the.i impri~ 
soament to three months-and by- adding a whipping of 22 stripes: -. 
The order of whipping was illegal. Anattempt tocommit-the offence. 
ofitheft is not- punishable- with'w hipping.. A’ conviction first of an 
attempt -under section 379; Indian--Penal ‘Code, and then a conviction - 
of an effected theft under section 379, Indian Penal Code, will not . 
justify a double sentence. ‘of: ‘imprisonment - and: whipping. Further, | 
“in the present case, the ,two convictions. were not onder the same _ 
‘section, and on this ground the sentence was bad. It appears » 
however, to. have -been,- “carried - into effect, and: all that remains is to 
point out the error. "4 


me 


Sete) See 


, (SPECIAL, COURT.]: : 
Before, W. EL. Meres, Esq. and. Re S. 1. Mac Ewen, Esq. 


Civil Miscellaneous He M. RAMASAWMY. PILLAY. ». E, MANUEL. 

Appeal Mr, Vertannes for appellant. “| Mr. Lowis: for respondent: 
1885" Act. XV .of.1877 (Limitation Act),. ss. 5—6 ; Act. XVI1, ‘1875 (Burma Couris 
May a: Act), .§, 65—Insolvent Debtors’. ‘Relisf Act. (#8 and 19 Vie., Cap, 21). 
27. There. is nothing in.section 6 of.the Limitation..Act to prevent. the application of 
ore secticn'§ of that Act to an appeal for which a special period of limitation is pre= 


scribed by the Burma Courts Act. 


_. An applicant for relief under the. Insolvent Debtors’ Relief Act is bound to satisfy 
* the Court that he deserves the, protection . .that he. seeks; the onus of making out 
that he is entitled to his discharge is on him. 


THE Judgment of thé Cyurt was delivered by— 

MERES, J.—This was an application, under the, East India Insolvent, — 
Debtors’. Reliet Act.(ro,.and, 12-Vic., Cap: 21), and was filed in-the 
Court of the Ree socder., of. Rangoon by Ramasaw my . Pillay,.. insolvent; 
petitioner.. The application was opposed by one Manuel, who object. - 
ed that the ineglvent's schedule. was false. and: that, the, accounts fled, 







nt, had been .in spattoership. with, one: 
of. the concern +had.been made: PYPE: 
A aeconnts: 






opposing, netitioner: el. Fakine Tumbee -to,, 
in ‘support of the allegation that the in alve. ¢ 
correct... Fakir, Tumbee . attended : the. ‘Registrar's : 
not Pepe the... books;.. The. cas @ forthe. opposin 
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that: the: insolvent: had © prevented. their: production by fraudulently 
making. away» with :them while. inthe Court:-building. The Recorder: 
went into evidence.as to the: disappearance: of the books, and in the. 
end che recorded:the following:order:-—. — 


‘ Order.—Application dismissed. | 
- “W. F. AGNEW, 
“ Recorder.” 


This order was not dated, but the decree, which appears to have 
been drawn up in conformity with the order, is dated 7th April. 

The insolvent petitioner appeals to this Court under section 66 of: 
the Burma Courts.Act, and is met by the plea that the appeal is out 
of time. 

The decree is signed by the Chief.Clerk of the Recorder’s Court,... 
and although there is nothing on the record to show by what authority. 
the .Chief Clerk has discharged this duty, it-is presumed he is duly 
authorized in this behalf. | 

Under section 205 of the Civil Procedure Codé the decree is to bear. * 
the date on which the judgment was passed ; therefore, in the absence. 
of evidence to the contrary, we should hold ‘that this application — 
was rejected on the 7th April last. The present appeal being filed ' 
on the 6th May. would therefore, on the face of the proceedings, © 
‘appear to be in time. ‘But Mr, Lowis, on behalf of the opposing peti- 
tioner, applied ‘to us for permission to show that the final order. was 

actually passed on the 6th April; we have accordingly granted an. 
adjournment, and have the evidence’ of the Récorder’s Registrar, sup- ‘ 

. ported by official notes, made in the discharge of his duties, to show 
that the. order was passed, in his presence, on the 6th April. Mr. 
Vertannes for the appellant does not desire to controvert the-evidence: 
-of the. Registrar of.the Recorder, and we find that the date entered: 
‘upon..the decree is a clérical blunder. of. thé Chief-Clerk, and. that 
this appeal has been presented ‘one day, Jate. Met. Vertannes relies 
‘upon,section 5 of the Limitation Act, and asks us to admit the-appeal,. 
though out of time, on the ground that he was misled by the decree 
in supposing that the appeal,would have been in time on the €th May... 
He relies on section 82 of the Burma. Courts .Act as empowering. this. 
Court'to apply section 5 ofthe Limitation Act to this appeal. 

We think Mr. Lowis is quite. right in his argument that section 83.-. 
of the Burma Courts Act has no.reference whatever to the question of .. 
ithe,application of section 5 of the Limitation Act to this appeal. ._ 

“He further presses upon us. that, the words of section 6.0f the. 
Limitation Act prevent us from admitting this. appeal. These words 
are: “ When, by any,special or local law, now or ‘hereafter in force in: 
“British India, a period: of lithitation is specially. prescribed for. any. 
“suit, appeal,-or application, nothing herein contained ‘shall affect or ~ 

mi alter the period ‘so. prescribed.” Hence he atgues that i this appeal, re 
for which'a period of limitation is prescribed ‘under thé Burma Courts, 
Act, must be:dismissed as out of time, because the Court is barred, by - 
Section 6 of the Limitation..Act, from applying section 5 of that Act., 
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< Section: 5 consists of two > paragraphs the first provides that when: 
the period of limitation prescribed expires on a day when the Court is: 
closed, the appeal, ‘suit, or application may be presented | on the day 
that the Court re- opens; thesecond paragraph, whichis now under 
consideration, runs thus:' Any, appeal or application for a review of 

“judgment may be admitted after the period of limitation prescribed 
. “therefor, when. the appellant or applicant satisfies the Court that he 
_ “had sufficient. cause for not presenting the appeal, or making the 
* application within such period.” 

We think that we are not prevented by section 6 from" ‘applying 
section 5 to this suit if the circumstances demand the exercise of the 
discretion allowed by section 5. 

We think that the admission of an appeal out of ‘time, on good 
cause shown, is not an alteration of the period of limitation prescribed 
- within the meaning of section 6. In the present case, if we admit. 
this appeal, we do not thereby extend the period of limitation pre-~ 
scribed by one day. We are aware that the period of limitation 
prescribed by the Burma Courts Act, section 66, had expired when this: 
appeal was presented. We have no power to add to or to diminish: 
that period; but we think that we have the power to consider whether. 
grounds are made out which would jute us in admitting the appeal | 
although out of time. 

We have failed to find any reported case in which the and fpara~ - 
graph of section 5 has been applied in the case of ari appeal under a. 
special or local law. We have, however, numerous instances in which. 
the provisions of the 1st paragraph of this section have been applied in. 
the case of suits or appeals in which special pericds of limitation are . 
prescribed under spécial and local laws. ; 

Thus in Golap Chand Nowluckha v. Kisto Chunder Das Bishwas 
(I. L. R. V Cal., 314), it was held that section 5.of Act, XV of 1897 
(Limitation Act) applied to a‘suit under‘section 30 of the Bengal Rent. 
Law, Act VIII of 18€9, B.C. This decision was followed in Kho- 
: shelal Mahton v. Gunesh Dutt, I. L.R. VILE Cal., 690... In’ Nijabut 
Oolla v. Wazir Adi the provisions of the 1st paragraph of section 5 of the 
Limitation Act were held to apply to suits under section 77 of the 
Registration Act, III of 1877. In this last suit the Judges, ‘Cunning- | 
ham and Tottenham, J.J., said they thought that section 5 applied 
generally to all suits. This was perhaps not necessary for the decision 
of that appeal, because only the 1st paragraph of section 5 was sought 
‘to be applied in'the suit then before the Court, but we find in this. 
expression of opinion confirmation of the view that we hold in the | 
present appeal; we do not understand how it could be argued that the | 
Ist paragraph, atid not the 2nd. paragraph, of section 5 of the Limita- 
tion Act was capable of application to an apes for which special. 
_ limitation was prescribed. : 

“We therefore think that we. may apply section 5” in, | this case, and: 
we cannot doubt that the ground on which Mr. Vertannes urges -us to: 
apply: it, namely, that he. ‘was .misled by the formal dectee of the: 
Recorder, is.a good.ground; we therefore admit the appe eals, and, with, 
the consent of the parties, we proceed to consider ic.on the merits... 
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The Recorder’s order of dismissal is, we think, a judgment, although 
we do not find it to contain a statement of the case, the points for 
determination, or the reasons for the decision. We think we ought 
not to remand the case for retrial because the judgment does not 
contain these particulars as laid down. in- section. 202, Code of Civil 
Procedure. The evidence is recorded; we do not understand that 
either party had more evidence to offer; now in appeal the Advocates 
would leave us to form our opinion of the evidence on the record. 
‘We cannot doubt that, on this evidence, the insolvent’s application 
was properly rejected. We find some evidence which goes to show 
that the witness who was cited to produce the books of account in 
‘Court conveyed. them to the Court and left them with a lad in the 
‘Court room. The lad states that the petitioner pressed him to leave 
‘the books for a few moments in the Court room while he went outside 
with petitioner, and on his return the books could not be found. 
These books were the evidence on which the opposing creditor was 
prepared to resist petitioner. It does not appear that the witness 
cited to produce the books, or the boy, were interested in the dis- 
appearance of this evidence. The appellant was certainly not clear 
and straightforward.in the account which he gave of himself and of his 
conduct in regard to the disappearance of the books. a 
It is the plain duty of an insolvent to satisfy the Court that he 
deserves the protection that he seeks, and the onus of making out 
that he is entitled to his discharge ison him. The Act under which 
the appellant sought the\protection of the Court arms the Court with 
‘very large powers of punishment in cases where the insolvent makes 
away with or conceals his books and accounts. These powers were 
not exercised in the present case. This Court is not now concerned- 
‘to decide if those powers might or might not have been properly 
exercised. But we are satisfied that the petitioner was not entitled 
to the relief asked, and we dismiss his appeal ‘with costs, Advocate’s 
fees being fixed at Rs. 51. 


eee 


[SPECIAL COURT.] 
Before W.F. Meres, Esq., and R.S.T. MacEwen, Esq. ; 
‘Tue SECRETARY or STATE ror INDIA iw COUNCIL (Apretiant) Appeal 


v7, ABDUL CAWDER MOIDIN (RESPONDENT). No. & 
Mr. Fox for appellant. : Messrs. Dawson and Cowasjee 18840 
3 for respondent, —. 
Lease—Condition precedent—Interpretation of contract. iin 
When in a lease containing more than one condition, oné of such conditions is 27. 





“Clearly set out as a condition precedent in restraint of the exercise of the powers 
vested in the lessor under a lease, the well-known rule expressio unius est exclusio 
alterius clearly applies to the exclusion of any other conditicn not so set out. 

THE facts of the case appear sufficiently from the judgment of the 

Court of first instance, which is as follows :— ete ae 

This is a suit in ejectment, brought on behalf of the Secretary of 
State for India in Council by the Government. Advocate of British 
Burma as his recognized agent,’ under section 417, Civil Procedure 
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‘Code, ‘to. recover possession from-defendant of the piece of: land more 

“particularly - described ‘in ‘the “plaint. and situated ‘in that ‘part of 
“Moitt!lmein called the Cantonments.. 

' <Itis admitted-on either’side that the’land in aiatlext “was, by én & 
indenture of lease, of which: exhibit A-is the counterpart, and ‘dated 
‘the 18th ‘January 1864, demiséd “bythe then Secretary of State *for 
‘India -in -Council-to Colonel Henry William Blake, “his executors, 
and administrators,’ avd assigns, fora term of 50 years, ‘subject ‘to 
certain conditions ‘and covenants: therein contained, amongst : which 
is one— a 

“That if at any time during the said term the said Secretary of ‘State in Councit 
his successors or assigns shall by any resolution which maybe. passed by: the 

«Governor of Madras ‘in Council:require the ‘said premises then’ the said lessee: will 
immediately thereupon. deliver-up possession of the said: premises and_also: iby:all: 
requisite and lawful ways'and means make surrender to the Secretary of State in: 
Council his successors or assigns or as they may direct these estate term and: interest 
under the lease then to come rand unexpired.” ‘ 

And a proviso— 

“That if at any time during the term for: wibich the lease .was granted. the ther 
Secretary of State in Council his successors or assigns should require the demised 
premises as ‘mentioned above then and in such case’ the Secretary:of ‘State in, 
Council will pay or cause to be paid'to the lessee such ‘sum ‘or sums: of money-as 
shall in manner thereinafter: mentioned be.determined and fixed ‘to be the full.and 
fair value of the buildings and erections. then standing: and. being on the-ground 
-demised.” , 

“ And then follows the manner in which. the ata valesitiie shall. he 
determined, ‘It is further admitted that défendant acquired the rights 
and interests of the said Colonel Henry,’ William Blake in’ the said 
land,-under the said lease, about the.27th December -1875,.and is 
‘How in. possession, and that by a resolution of the Governor of Madras 
in’ Council on the gth July 1883 it was declared that ‘the Secretary 
.of State for India.in Council. required the. said Jand, and that the 
present occupier of thesaid land should be called upon to deliver up 
possession thereof, and to make surrender of the lease and of all the 
estate, term, and interest therein to the chief Military authority in 
Moulmeisr on behalf of the’ said Secretary of State; and that a copy 
of this resolution was forwarded ‘to defendant: on ” the » ‘Sth ‘January 
1884;-and that the question: of the compensation to’ which. defendant. 
may be entitled, if a ie “has not -been yet determined ‘as prov aed in 
the lease. - 

In these circumstances defendant contends that the payment - him. 
of the value-of the buildings ‘and. eréctions: onthe -land‘ in question. 
-in-terms -of' the -said proviso. in the. lease forms'a condition precedent 
to*thesurrender by him -of: the -said:land:and ‘his rights:and interests. 
“utider ‘the ‘lease; and’further, ‘that *inasmuch:as'the resolution of “the. 

Governor. of Madras in’ Council of ‘the ‘oth Fuly “1883 was ‘only _ 

“forwarded to"him on“ the: $th “Fanuary 1884, i was ‘impossible: for 
-him to comply with the terms‘of'the lease‘to deliver :up possession’of © 
“the’premises: immediately: upon that resolution, under‘ which plaintiff is: 

‘not now ‘entitled :to‘suceééd ‘in his peeaook “suit 5 Soe isstes were: 
- “accordingly” sramed ‘on these*points. Tete pe 
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.. "When the plaint‘was presentéd I ‘intimated to'the-dearnéd : Couiisel 
-#for plaintiff the inclination ‘of my: Opinion‘ that “by* the® tétins ‘of the 
“lease the ascertainment of the compensation “due. to: defendant forthe 
‘erections.on the land and the paymént thereof, ‘if afty: should be’ found 
‘due, seemed to be'a condition’ precedent to‘plaintiff’s right’ to: récovér. 
‘posséssion, but as he ‘was ‘prepared to-argue against this view, ‘and 
‘wished to be heard: at length, I: admitted’ the plaint ‘and allowed sum- 
«mons'to. issue!to defendant. Nothing, however, having ‘been urged 
sufficient to induce’ me toalter*the opinion which ‘las all along pre- 
-vailed'in my mind, I did-not call-upon the other side-toargue-the point 
«upon which I consider plaintiff's case fails'as beingprémature. a 
‘Effect must be given to the intention‘ of ‘the “parties to the lease, 
and that intention must be ascértained ‘from the-tertiis of the deed “A. 
-Taken:as a whole, therefore, it is useless to-argue’that the: ascértain- 
‘ment’and payment of compensation was not meant to bea condition 
precedent to the surrender, because in one place the lease says’a pos-- 
' “session shall be given'up inimediately on the resolution of the Gover- 
- nor of Madras that the land is’ required. If such'a contention’ were 
‘good, then defendant’s argument‘would be equally ‘good; that it is 
‘impossible after the lapse of time that:has occurred for him:to give 
up possession immediately upon’ that resolution, and plaintiff would 
be shut out from urging ‘that which he does, ‘and ‘which, I’think, is* 
‘cofrect, namely, that a reasonable’ coristruction must be put cn'those. 
words in the covenant to’ stirrender, and that the true meaning thereof 
is that defendant should’ surrender upon receipt ‘of intimation of. the 
resolution in question (subject of course to the effect of the proviso 
in his favour}, for how cculd’be otherwise be aware of it in order to- 
comply'with it. -If, then, the exact words-of the‘ lease: in-one: place are 
not to be strictly construed against plaint'ff, they ‘cannot be “so 
construed in another place against defendant, ae 


‘Reading the contract of lease as I do, thére appear'to be ample 
reasons why plaintiff should not -succeed in -his.present claim. ‘The 
contract contains reciprocal .promises on the-part of ‘the | plaintiff to 
‘pay compensation, to be ascertained as‘therein'stated,‘in’ the “event ‘of 
the land being required before the expiration of the term ‘of the lease, 
and on-the part of -the defendant to.-surrénder. possession on being 
required to do so by:the' resolution of the Governor of Madras in Coun- 
cil. Therefore seeing that the promise of-the: plaintiff ‘is ‘a proviso, ‘ze., 
‘a condition attached to’ the undértaking “of ‘the ‘défendant, ‘and -the 
compensation, whatever it may be, is made, payable by. plaintiff on his 
requiring the land and not upon its surrender,-it seems to me that the 
order of the. performance of the reciprocal promises is sufficiently’ fixed 
by'the contract to reqiiire théir: performance'in that *order‘as. provided 
in'the first part of section. 52 of the Indian Contract “Act, and that -as 
plaintiff-has not.paid, or even ascertained, the- compensation that may 
‘be payable by-him, if:any, he «is ‘not -yet:entitled to. possession of‘ the 
Jand*in‘question ; but if'the ordér, of »pérformance ‘of 'the-téciprocal 
‘prdinises is‘not expressly'fixed by’ the’ contract, I'am cléarly Bf pinion 
that-under the latter part of section 52 of ‘the Indian Contract Act the 
mature ofthe transaction -requires thezpromise of the ‘plaintiff to be 
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"performed ‘before that of defendant. The transaction in’ question, 
_ as appears from a reasonable interpretation of the Indenture A, was . 


the demise to the lessee of the land for 50 years, with the right re- 
served to the léssor to curtail that term in the particular manner set . 


_ out, provided he should compensate the lessee for having ‘to surrender’ 


the land before the expiration of the term in the particular’ manner | 
also’ set. out. Surely, then, it is only just and equitable, and. in. ac- 


cordance’ with the nature of the transaction, that defendant shouldbe: 


‘paid such compensation (be it ever so small) as may be ‘ascertained » 


in the manner provided in the lease before he can be made to sur- 


‘render the lease and the premises. held thereunder. Such at least ‘is 


my opinion; and I hold that,. looking at the proper order of the per- 
- formance of the reciprocal promises as above indicated, ‘defendant: is 


. 


“within his right in withhelding performance of his undertaking until, 
the promise of plaintiff—which is anterior in order of performance. 


is-fulfilled. ase re eg 
’ As the suit has been instituted at such small cost, I think it better 
to dismiss it, with leave to plaintiff to sue again, if. hecessary, after 


-the determination of the question of compensation (whatever it. may 


be) rather than allow it to lie over in order to enable plaintiff to | 
conform (as he offers to do in his plaint) ‘to all the covenants and 
conditions in the lease on his part to be performed. T.: oe i 
Suit dismissed, with costs and Advocates’ fees, three. gold-mohurs, 
to deferidant and leave to plaintiff to sue again if necessary. 


The lease referred to in this judgment is given below 7” extenso, 
INDENTURE. 


Tuts indenture made the eighteenth day of January in the year of our Lord One 
thousand eight hundred and sixty-four between the Right Honourable the Secre- | 
tary of State for India in Council of the one part and Colonel Henry William Blake 
Commanding Moulmein of the other part: WirnesseTu that in considération 
of the covenants hereinafter contained and on the part of the said Colonel Henry 


. William Blake his executors’administrators personal representatives and assigns to 


be performed he the said Secretary of State in Council doth demise and lease unto the 
said Colonel Henry William Blake all that piece or parcel of ground situate lying 
and being in the cantonment of Moulmein in Pegu bounded on the north side thereof 
by Mr. Andrew’s compound on the east side thereof by Cantonment West road on 
the south side thereof by commissariat compound and on the west side thereof by 
cantonment bcundary wall containing four cowries and three gundas be the same 
‘little more or less:’ And which said piece or parcel of ground with the several 
abuttals boundaries measurements and dimensions is more particularly delineated 
or descybed in the plan.or ground plot thereof drawn in the margin. of these 
presents or hereunto annexed together with all erectious and buildings which now 
are or at any time hereafter during thé term hereby granted may be erected and 
built thereon: » And all ways rights easements and appurtenances to the said pre- 
mises belonging to have and to hold the said premises hereby demised or. intended. 
so to be with their and every of their appurtenances unto the said Colonel Henry: 

William Blake his executors administrators personal representatives and assigns 


..from the. eighteenth: day. of. January. one.thousand.-eight-hundred.and-sixty-four for- en 


the term of fifty years thence next ensuing renewable at the end of every ten: 
vears of the said'term at the option of the Governor of | Fort -St. George: for 
the time being in'Council for and on-behalf of the said. Secretary of State.in 
Council and the said Colonel Henry William Blake for himself his heirs executors 
‘administrators personal representatives .and assigns doth hereby ‘ccvenant with. the 


~-gaid Secretary of State in Council his successors and assigns in- manner. following 
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(that is to say) that he the said Colonel Henry’ William Blake his executors ad-- 
“~ministraters personal representatives or assigns (hereinafter styled the said lessee) 
‘Shall and will during-the said term as occasion shall require well and sufficiently 
repair maintain amend and keep the hereby demised premises with the appurte- 
nances in such good and substantial repair as is necessary for the occupation of a 
tenant at rack-rent and particularly will scour and cleanse all drains and. water- 
-courses belonging to the said premises and keep the same free from all obstruction 
-as also remove from the said premises and keep the same free from prickly-pear 
-and aloe and all causes of malaria: And likewise will keep all the hedges upon’ 
-or belonging.to the said premises of a height not exceeding four feet from the 
level of the. public road: in front of or leading to the said premises and will 
dop and keep Icpped the branches of ‘all trees which now are or whichat any 
time hereafter during the said term may be upon the said premises which shall . 
grow lower than six feet from the ground and the said premises drains. water- 
‘courses hedges and trees being in all things repaired maintained amended. scoured 
“cleansed lopped and kept as aforesaid at the end or other s2oner determination of 
the said term will quietly yield up unto the said Secretary of State. in Council his 
ssuccessors or assigns: And also that it shall be lawful for the said Secretary of 
State his successors:or assigns and his or their agents at all seasonable times during 
-the said term to enter the said demised premises to take plan and examine the con- 
dition thereof: And further that all wants of reparation amendment scouring cleans- 
ing alteration cutting or lopping which upon such views shall be found and for the 
amendment of which notice in writing shall be left at the said premises the said ° 
lessee will within three calendar months next after every such notice well and suffi- 
ciently repair scour cleanse alter cut lop and make good accordingly and moreover 
that the said lessee shall not nor will at any time during the said term do or will- 
ingly cause or suffer any act or thing to be done in or upon the said premises. or 
any part thereof which may grow to the annoyance grievance damage or disturb- 
ance of the said Secretary of State in Council his successors or assigns or. any of 
his cr their tenants: And further that in case the said lessee shall. assign demise 
or make over the said premises or any part or parts thereof at any time or times 
. during the said term to any person or persons the said lessee within three calendar 
‘months after the said premises shall have been so assigned demised or made over 
. Shall and will deliver and give to the officer who for the time being shall command 
the cantonment within which the said premises shall be situated for and on behalf of 
the said Secretary. of State in Council his successurs or assigns a notice thereof, in 
-wrifing c-ntaining a full and proper statement and description of the premises so 
_-assigned demised or made over as also of the time or times when the description of 
‘sthe instrument or instruments by which and the name and names with the address 
or addresses and occupation or occupations of the person or persons to whom the 
said premises or any part thereof: shall or maybe so assigned demised tr made 
over and for what term or interest ‘therein respectively: And also that if the said 
.lessee.shall be desirous of letting out or renting the said premises the monthly rent . 
to be demanded and received for the use and occupation thereof shall be liniited to 
-a sum’ equal to one-twelfth part of a sum equivalent to fifteen rupees per centum. 
sper annum on the bond fide value of the buildings erected and then standing and 
+being thereon such value to be ascertained and certified by the Engineer acting in 
Snd for the division in which the said premises are or may be then situated: Pro- 
vided always and these presents are upon this express condition and it is hereby 
“expressly agreed and declared between and by the parties to these presents that if 
at any time during the said term the tenant or tenants for the time being of the said 
- premises shall be an officer or officers in Her Majesty’s service in India the monthly 
-rent so to be demanded and received for the use and occupation of the said. pre- 
mises shall be limited to and in no case exceed either the said sum equal. to one- 
twelfth part of the said sum equivalent as aforesaid to fifteen rupees per centum.per 
annum on the:bond fide value of the buildings erected and then standing and being: 
thereon to be.ascertained and certified as aforesaid or the sum of one. hundred. 
‘rupees whichever of the said sums shail be least in amount it being the full intent and 
aneaning of these presents that the highest rent that can or may be demanded from 
any such last-mentioned tenant or.tenants for the monthly rent of all buildings and 
premises for the time being standing-and being on the said piece of ground shall 
an no case exceed the monthly sum of one hundred rupees whatever shall or may be 
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-the-dond-fide value of: the: -sdid® building's anything’ hereinbefore containéd:to tlie 
‘contrary notwithstanding : --And'also that: if-atvany time durifg: the-said‘téerm:any 
“tenant of-the said premises being-an officer:in the service of Her Majesty-or ‘het! suc- 
-cessors:shall consider-that the-monthly tent .denianded ‘or received by the said lessee- 
fromsuch tenant for the said premises exceeds the amount lastly-hereittbeforelimited! 
“arid the Engineer acting. in .and for the~said~ division’ shall’. certify -to «that effect : 
“Then:and in that case and so-often-as the: same shall happen the'said‘lessee'shall and 
-willthereupon reduce the rent to be so demanded or received ‘from such ‘tenant’to the 
‘amount-at-which the said’ Engineer-shall ‘fix the same: And also that if atany time 
vor times hereafter/during the-said teri the said Colonel -_Henry William Blake his. 
“executors administrators:personal representatives::under-tenants or-assigns shall: be 
“desirous: ofselling ‘letting ‘out: or renting the said: premises or any part or:parts. 
thereof and there shall be-any officer or officers in’ the ‘service of Her Majesty ‘or: 
‘her successors who shall be stationed at or be:-bound to. reside within the. limits of 
the said cantonment either in consequence of the regiment to which he or they is or 
care attached being stationed within:such cantonment or of his or their being:bound. 
‘by virtue of any staff or regimental'appointment that he or they may ‘happen ‘to 
hold to reside within the limits of the said cantonment:and who: shall be'-willing to 
- purchase take or lease or rent the:said premises ‘or such ‘part‘or parts:thereof as the 
-said Colonel Henry William Blake his executors administrators -personal represen- 
‘tatives under-tenants or assigns shall be willing to sell:let out or rent as‘aforesaid at . 
sor for the price‘or prices or rent or rents for which ‘the-said Coloriel Henry William 
Blake his executors administrators personal representatives under-tenants or assigns 
“shall be willing to sell let-out-or rent-such premises crsuch part or parts thereof as 
‘aforesaid and any other person or ‘persons not being such officer or‘officers as last 
-aforesaid shall als» be willing to purchase take on lease or rent the said premises or- 
such part or parts thereof as aforesaid the said Colonel’ Henry William Blake his: 
executors administrators personal representatives -under-tenants-or assigns shall be 
‘bound to sell let-out or rent the said premises or such part-or parts thereof as afore- 
“said unto such Officer or Officers as last-aforesaid in’ preference: to any such ‘other , 
‘person or persons as last aforesaid: And further that‘if at any time or:times here- 
“Gnafter during the said term the'said premises or any: part or: parts ‘therevf‘shall- be 
“yequired.by any such officer or officers‘as last’ aforesaid for ‘his:or’ their residence: or: 
“quarters: and the officer who for the time being shall command the said cantonment 
-shall’ thereof: give’ notice in-writing to: the said Colonel.” Henry ‘William Blake 
his -exécutors administrators ‘personal : representatives: urider-tenaits “or * assigtis 
‘he the:said Colonel Henry William Blake his executors administrators ‘per- 
‘sonal representatives under-tenants or ‘assigns’ shall «and will’ within ‘thirty days 
‘after the or: they shall have received such notice as “last. ‘aforesaid “vacate ‘or 
tcause to be vacated all:andsingular’or‘such part or parts of: the’said: prem- 
“§sesias'shall be required by such officer or officers as: last aforesaid and’ shall'and, 
will‘let and permit the same to be occupied ‘by stich«officer or‘officers ‘as last:afore~ 
“fgaid at'and for the rent.or tents and upon the terms:and subject:to the. conditions. 
and: restrictions : herein contained it being: the: full. intent .and “meaning™ of ‘these- 
“présents being upon’ this express condition that’ every such: officer or ‘officérs’ as. 
“aforesaid shall ‘have the: right of: pre-emption: and: the: priority “of:occupution of 
-the'said premises and of all:and:every ‘part: thereof ‘upon: the:terms' and ‘subject 
“to the conditions herein contained: “And further that ‘if at- ‘any time “during the- 
“said term. the‘said Sectetary of State ‘in-Council his ‘successors or:assigns: shall -by- 
-any'resolution which may be passed by the said Governor in Council require the said 
“premises hereby demised then’ and-:in such-case the said lessee will immediately there-- 
“wpon‘deliver up the possession ‘of the said'premises‘and also by all requisitéand law-- 
“ful ways and means make surrender to the said ‘Secretary of State in Council his sic~ 
“€essors.or assigns or as they: may'direct: of these presents and ‘ofall the saidléssée’s 
estate term:and interest therein then to come‘and unexpired’and ‘las'ly that the said 
~“essee'shall and will in all things well and-truly c*nform to’ and also observe perform . 
andikeep’ all and’every order and-regulation*made'and passed by the said-Govertior- 
£m @nuncil and ‘now: in force or which: at‘any“time* or: times? hereafter may’ bemade- 
“grid passed by the said Goverrior‘in’ Council for the regulatiomof lands and premisés 
nd‘leases of or grants theréof within the'fimits. of fortresses military “cantonmeiits , 
¥and'stations: “Provided:always’and these presents’ aré-upon* this condition’ that if" 
Athesaid lessée shall'’be-duly-declared'a' bankruptor bankrupts insolvent Or‘insolvents, 
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-within. the laws: now-or-which during‘ the said term*‘shall:-be-in force relating to . 
bankrupts or insolvents or if any execution extent cr .other legal process shall issue 
against the said lessee-under and by virtue of which this lease or. the term hereby 
‘grantéd shdil'be seized or levied on or incase of the breath’ of rion-performance of 
-any of the covenants and:agreements herein contained on the' part ofthe said lessee, 
then-and in:any of such cases’ it shall be! lawful for’ the said. Secretary of ‘State’ in 
Council: his successors or assigns at ary time thereafter -to- enter into:and upon. the 
hereby demised premises or any part thereof in the name of the whole to re-enter 
and the same to have again re-possess and enjoy as in their former estate anything 
“héreinbefore’contained: to the contrary notwithstanding: “And: the said ’Secre- 
tary of State in Council fer himself his.‘successors and assigns ‘doth:hereby cove- 
mant with the -said lessee ‘that -the said lessee ‘paying the -rent ‘hereby 
reserved and performing the covenants hereinbefore on the part of the said 
lessee contained shall and..may peaceably possess and enjoy the premises - 
hereby demised for the term hereby granted without any interruption froim the said. 
Secretary of State in Council his-successors or assigns or-any other person or per- 
sons lawlully claiming-by from and under him or them: ‘And also that if at any 
time during the term the said Secretary of State in Council his successors or assigns 
Shall require the’ said premises hereby demised as hereinbefore mentioned then 
and in such case he the said Secretary of State in Council his successors and. 
‘assigns will pay or cause to be paid to the: said lessee such sum or sums ‘of money 
as shall in manner hereinafter mentioned: be deteimined: and fixed to be‘ the full - 
arid -fair value of the buildings and: erections then standing and being on the: 
’ ground hereby demised: And it is hereby declared and agreed by and between 
the said parties hereto that the value of the said buildings and erections shall be 
ascertained and certified by the Engineer of the ‘division hereinbefore mentioned or 
* referred to but if the said lessee shall be dissatisfied with the value so certified by 
the said Engineer then and in-sucli case the value of the said. buildings: and erec- 
tions shall be determined and fixed by the said Governor in Council whose ‘deter- 
mination in respect thereof shall be final and conclusive to all intents and purposes 
whatsoever: In'witness whereof the Quartermaster-General of the Madras Army- 
for the time being by the order and direction of the Honourable Edward Wally 
Governor in Council of Fort St. George aforesaid’acting for and on behalf:of the: 
said’ Secretary. of State in Council to one‘part hereof.to remain with the said Colo~ 
nel Henry William. Blake both set his hand and. seal: And the said .Colonel 
‘Henry William Blake to one other part hereof to remain. with the said Secretary 
of State in Council both set his harid and seal the day and year’ first above written. 
‘The following were the grounds of appeal:— mae 
(1) For that-the said Judge wrongly held that by the terms of 
the indenture ‘of the lease under which the defendant 
held the land -for the recovery of which. the plaintiff sued 
in such’ suit,-the ascertainment of the compensation due 
to the defendant. for the-erections on.the land,: and the: 
_payment thereof, if any should be found ‘due, was-a con- 
dition precedent: to the. plaintiff’s ‘right to .recover : posses- 
sion of the said land. ae oe 
- (2) For that the plaintiff having offered. to.perform and con- 
form to all the covenants and conditions in the said 
‘indenture of lease on-his.part,the said Judge should not 
-have dismissed:the-satd-suit. i 
(3) :For:that a decree should have been made.in favoute’ of : the- 
plaintiff for possession of the-said land. ; 
Argument-—Fox, Government Advocate, for ‘plaintiff-appeHant, 
‘reads: plaint and: lease. Tete ioe te Se 
“ Cantonment ” iimplies’ the occasional - existence -of ‘military “emer— 
gency. ea eae 
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. Could not the plaintiff eject for a breach of the covenant? If so, why 
not under the terms of the lease ? , ee Rare oh 
. Time for sufrender is fixed in the leasé as “immediately on the 
orders of Government being received.” Section 52, Contract Act, 
considered : we made no definite offer for compensation, but we were 
ready to perform our: part: of the lease by payment of reasonable 
compensation... : 5 nS 

Cowasjee for Respondent.—Refers to page 32, Introduction, Cun- 
ningham on the Indian Contract Act. eae oe eels 
Natural order of the performance is that the compensation must 
first be paid. ee = 
“Cantonment.’? No reasonable presumption can be. based on.the 
‘use of this word in plaintiff's favour, Who is the final judge of the 
amount of compensation? The Government of Madras. At~ the 
time of making the declaration he would hear the appeal, Conve- 
nience of this course. 
On the admitted facts the plaintiff was not ready and willing to 
pay us compensation. [Reads application of rgth January 1884 and © 
reply of 2oth March 1884.] Jherefore we were not bound ‘to | 

perform, ; ; , 

All the arrangements for compensation fall on Government, and 
we haye no power under the contract to assist: all the advantage is- 
on the side of Government. We have paid our vendor a large sum 
for. the lease. é ; 

Fox in reply—The land was held rent-free and the lease was 
granted without any premium. ie: ae 

TuE Judgment of the Court was delivered by— phe 

MergEs, J.—The Judge of Moulmein was in error in dismissing the 
plaintiff’s suit. The ground on which he proceeds is twofold: first, 
that on the agreement itself the plaintiff was bound to tender the 
compensation before defendant could be called on to surrender; 
secondly, that even if this was not so contracted under the agree- 
ment, yet, under section 52 of the Contract Act, the nature of the 
transaction requires that the plaintiff should first pay or. tender 
the compensation money. The question whether in any contract 
performance or readiness to perform, upon either*side, ix a condition 
precedent to enforce performance on the other, is to be solved, not 
by any technical rules, but by ascertaining, if possible, the intention 
of the parties (see note to Cutter v. Powell, Smith’s Leading Cases, 
Volume 2, page 1 ef seg). : 

Under the terms of the agreement thé: local representative of 
Government grants to one William Henry Blake, who appears to 
have been a Colonel in the service of the Queen, and at the time 
commanding the forces of the Queen stationed at Moulmein, a lease 
-of a plot of ground situate within the cantonments at Moulmein for a 
‘term of So years rent-free, and without any premium or fine, subject 
to-certain conditions. _ oa baie 

The plot of ground in question is 220 yards by 120 yards, and is 
situated opposite the parade ground, and abuts upon certain public 
buildings. o% ak 
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“It is evidently a well-placed and valuable building lot, for, on the 
defendant’s written statement, it appears that he has purchased the 
remainder. of the lease for the large sum of Rs. 1,700. 

‘The conditions which Colonel Blake accepted as binding upon 
himself, his heirs, and assigns were that he should keep'the property 
in good sanitary condition; that if he built a dwelling-house upon it 
and let it for hire, he would not charge more than a fixed iraximum 
rent; that if this dwelling-house was needed as a residence by the 
Officer Commanding at Moulmein either for himself or for any sub- 
ordinate as a tenant, it should be placed at the disposal of the Com- 
manding Officer at a fixed rent on his giving 30 days’ notice; ‘and, 
further, that if at any time during the term of the lease the Govern- 
ment of Madras passed a resolution on behalf of the Secretary of 
State, to the effect that the premises granted under the lease were 
required, ‘the lessee will immediately thereupon deliver up posses- 
sion of the said premises.” There are then provisions in case of the 
bankruptcy of the lessee, and the last provision is that on which the 
defendant relies, and on which the Judge of Moulmein has acted. 
This clause provides that— 

“If at any time during the said term the said Secretary of State in Council his: 
successors or assigns shall require the said premises hereby demised as hereinbefore 
mentioned then and in such case the said Secretary of State in Council his succes- 
sors and assigns will pay or cause to be paid such sum or sums of money as shall 
in manner hereinafter mentioned be determined and fixed to be the full. and fair 
ae . the buildings and erections then standing and being on the ground hereby: 

emised. e 3 

Then follow the directions as to the manner in which the compen- 
sation is to be fixed: the buildings, &c., are to be valued by the Govern- 
ment Engineer of the division, and, if the lessee is not satisfied, the 
“question is to be referred to the Governor of Madras, whose decision 
is to be final. 

‘The Judge of Moulmein helds that the parties intended that the 
compensation should be paid or tendered before the land was to be 
‘resumed, But how is this view supported by the terms of the docu- 
ment? The document proyides that the Commanding Officer of 
Moulmein may take over as a tenant, or on behalf of any of his sub- 
ordinates as tenants, the house that may be built upon the land let 
under the lease, but the condition precedent attached to this right is 
that the Commanding Officer shall give 30 days’ notice. 

So also in the clause under which the plaintiff now sues. It is a 
condition precedent, attached to the exercise of the right of reclaim- 
ing the land granted under the lease while the term still runs, that 
the Governor of Madras should pass a resolution in Council requiring 
these premises. Until this formality has been complied with, there 
is no power under the lease enabling the local agent of Government 
to demand the surrender of the land. TH appears tlien that in two pass- 
ages in the lease there are conditions precedent set out in restraint . 
.of the exercise of the powers vested in the lessor under the lease. 
Although one of these passages requires that the lessee shall not be 
called on to surrender until the matter has received the consideration 
of one of the highest Indian functionaries presiding over the Govern- 
ment of a distant province, some 14 days’ distance from Moulmein by 






sea, itis not expressly:made.2:condition .precedént,that compensation 
should be first-fixed and:tendered.:or paid before: surrender should -be> 


‘demanded. Can it.be.argued with reason .that: if.at the time. of the: 


making,.of:.the contract the: agreement.of ‘the: parties was that before 
surrender there-should be. a-settlement of the: compensation, as. well! 
as that. the, question of surrender should. be, submitted. to the:,Governor- 
of Madras,., only, one. of :these-provisions, and.:not .both::should: be. 
clearly.set .out.as-Copditions precedent? - It.is:clear:from:the lease that: 
both. conditions -were present to the minds ,of the. contracting . partiés, 
and.it, seems.impossible. to escape the. conclusion. that. one of :these- 
conditions -was deemed to be, and was so-stated:to:be, a-condition pre-- 
cedént, and that.the other, on which defendant:relies, was:not- held: ta, 
be.such, The well-known.rule expressia: unius:est: exclusto aliertus 
clearly applies. As regards: the second. ground. on. which: the. Moul- 
mein. Judge relies, much-need not be said.,, Hé does.not:show why-he 
adopts.the. defendant’s contention that the more natural course is. that:. 
the compensation.. should. first: be paid.. This-might-be argued. with. 
equal, if not greater, force the other: way, subject: to an appeal from: 
one official to another; the question of amount; of:'compensation is: 
left: to the discretion of Government. . ; 
The order of the Judge. dismissing the. suit.is- reversed:. The cas3..- 
will be. replaced on. his.file, and :will. be; disposed ; of; on.-the. merits.:. 


. Costs;of. this appeal. will. foilow:the-final result -of. the suit; 


Criminal Revision 
No. 501, 
1885. 

Fuly 
20. 


en 


Before W. F Meres,. Esq. 
. QUEEN-EMPRESS ».:NGA:TA LOK, . 
Act XXII, 1881. {Excise.Act), sss:.39:.and :41—Act, XLV, 1360.(Indian Penal Code); 
s. gt—Act. I, 1872 (Evidence Act),- «18 Double conviction—Hearsay evidence.’ 
- —Admissions—Sentence. oir ke 
A person cannot be conyicted.of illegal possession as well as of illegal sale of the 
same spirit. Necessity of caution in receiving. evidence of admissions and of exclud- 
ing hearsay evidence illustrated. Injudicious severity of. sentence. 
THE Magistrate who tried this. case admitted. upon.the. file much 
hearsay evidence te thé prejudice of the. accused person. . ; 
‘Maung, O. was allowed ‘to. make the following. statements, all of, 
which; were inadmissible :— cee 
(1) “1 asked the accused’s wife to -sell: me. some: liquor for. a. 
native.man., She said she would. sell-it, but I did not buy.” 
This admission: would: be evidence: against the- accused: if the. woman: 
had been expressly or impliedly authorized by the accused to-make: it;: 
There was nothing: before the - Magistrate-to -justify--him-in assuming. 
that the. woman-had:this authority... ae 
(2) ““I know that accused:has no other occupation but selling, 
~———Fiquor without a-license.”””* Sceassiisd eis saad aia een 


The witness. ought,to.have given. his grounds ; his opinion:: merely: 
was not. ewidence. . . eer 
(3)::“ He-is:the.uncle of Police Sergeant Shwe: Baw, lately-dis~’ 
charged forbad:character.” an es 
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‘These, were irrelevant facts-entitely. foreign; to, the charge which.the 
Magistraté was trying. ach vate ‘ 
(4). 1. took; a. police. constable. next. morning. and searched 
me * andfound. nothing. J: asked: the accused's 
daughter. what had. become.of:all the liguor, and she said 

that they had thrown. tt -all.away;” 


“This.was inadmissible-for the:-same reason:as paragraph 1; 


' - The following. are some of the inadmissible statements made by 
_ witness Waing Gyi and admitted by the-Magistrige .— 3 Sopive 
(5); I have. heard., for, some. three. OF. four. years. past. that 
_accused makes and sells liquor without a license. This.is. 
Same vorre aebapiatie village peoples Fegardiog 
This;hearsay evidence.of. hearsay ey'dence is relied on by the Mapis- 
trate in-his judgment as oné. of the, grounds which justify a. conviction, 
ee a ee SSen,the accused myself drunk:and abusing people 
A 1" the village, in front of my house.” : 
This. mignt be, relevant ifthe. Magistrate had.found that no substance. 
SaVe tie ‘spirit manufactured by the accused could produce. the results 
spoken to by the witness. , ) | 
(7) “ Last year I saw a boatman, drunk and. abusing, in the 
" streets, and on enquiring from him_and, others I-found that. 
he had bought the liquor at accused’s house.” . *, 
The statement is reproduced in the decision as one of the. grounds. on 
which:the Magistrate relies in his finding that accused.is guilty under. 
sections 39 and 41.0f the Excise Act-. 
(8) Accused. ig an opium-eater-and.has no occupation ; except... 
' selling this liquor.” ; 
In criminal proceedings the fact ‘that the accused has. a bad character 
is: irrelevant, unless evidence has been. given that he has a. good: 
character. Hereino -evidence. of any kind: hadbeen-given for- the. 
defence when this statement about opium-eating.was-admitted. The 
gravamen ofthe: charge: was. the sale» of..two. -quarts .of spirits to _ 
Maung O without :a.license ; the. witness. was . not entitled. to say- that : 
accused, got: his living by selling spirits. . 
(9) “ Once accused’s wife came to me crying and said ‘accused 
“had been. drunk.’ 


Hearsay evidence of an irrelevant. fact. . 
(19) L-know that one Nga Pya-Gyirhas bought liquor from the 
accused: 
How. did -he-know this, -and- how: was it relevant to - the’ charge of the 
sale.of 4wo. quarts to-Maung-O? 
(an) “1 know others (have bought Jiguor of accused), but -F, 
"cannot remember their names.” 
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. . Witness Po Win was permitted to give much hearsay evidence, of 
which the following are examples :— 
_. (12) “I have heard for some years past—for three years at any 
. rate—and it is the common report amongst the people of 
the village and neighbourhood that accused makes and 
sells liquor without a license.” 
(13) “Once Aung Hla gave me some liquor to drink, about a | 
‘north ago, saying he had got tt from accused.” 
: ge ee are many more examples to be found in the deposition of the 


witnesses for the prosec' 
- The witnesses fort 
and much hearsay an# 
ed ; thus (on the reverse of pag 
says :—- SN 
-“T have often heard, and it is thé“¢a: 
the town, that accused makes and sells liquor: w 
‘Again, on page 15, the same witness says: By 
“{ have often heard of people buying liquor from Nhe, 
know that one Aung Ban of Wedauk bought some of aceus ass fi 
Another witness, Maung Pé, for defence was cross-exah 
the following elicited :— i 
'“T have heard for the past two years that accused makes and sells 
liquor ; I did not see it myself, but it is the common report in the 
village. I heard it there.” j 
The case which the prosecution set out to prove was that on a 
‘certain day accused sold to Maung O two quarts of country spirit. for j 
Re. 1. This was the charge which accused was called on to meet 
and gave some evidence, the effect of which was that. Maung O in 
order to obtain a conviction, had himself conveyed to the house of 
accused the spirit which he says he bought of accused. After the 
defendant had concluded his case, the Magistrate allowed the prose- 
cution to call another witness to prove that on another occasion accused 
had sold spirit to this person, Bya Gyi. es. 
-It was open to the Magistrate to enquire into and try the accused 
on this second count; but instead of asking the accused if this alleged 
sale took place, and without giving him any opportunity of meeting 
the charge, the Magistrate makes use of this alleged second sale as a 
ground for convicting the accused. This was altogether wrong; the 
-evidence of the witness was entirely irrelevant and inadmissible on 
the charge of sale of spirits to Maung O. OF alee 
‘As regards the sale to Maung O, there is only the evidence of 
Maung O himself, The Magistrate in his judgment. says that the 
“witness Maung O-is a~ person of bad character. From the evidence 
of-one of Maung O’s witnesses, Po Win (No. 4), at page 11, : it 
appears that Maung O offered the witness money to go with him pees 
witness to arrest the accused. The witness who went with ‘Maung 
O to buy liquor of accused (No. 2 for prosecution, Maung Myin) says. 
; 


were cross-examined by the Court, 
yidence was obtained and record- 
faung Kyi Byu fo the Court . 



















er ‘ is 
port~and well known in: 
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he was below, while Maung O went upstairs to accused and did not 
see the sale or delivery of'the liquor. 

I do-not think the evidence as to this sale is trustworthy. 

The Magistrate convicts the accused—(i) for the sale of, and (ii) 
-for possession of, the same liquor, The double conviction is clearly 
bad. 

- The sentences passed are out of proportion-to the offence charged ; 
they are— 
_ (i) under section 41 of the Excise Act, three months’ rigorous 
imprisonment and-a fine of Rs. too, in default 21 days’ 
rigorous imprisonment ; 


(ii) under section 39, four months’ rigorous imprisonYhent and . 


a fine of Rs. 200,in default one month’s further rigorous 
imprisonment, the second sentence to run from the expiry 
of the first. 
_The sentences are set aside. The accused will be set at liberty. 
The fines, if paid, will be refunded. 


Before W, F. Meres, Esq. 
QUEEN-EMPRESS 2. NGA CHO ann MI MON, 


Act XLV, 1860 (Undian Penal Code), ss, 64 and 65—Sentence, 


Thesentence in detault of payment of fine should bear a reasonable proportion 
to the amount of the fine, regard being had to the circumstances. of the convicted 


person, ; 

THE accused, who were husband and wife, were convicted of using 
obscene language in the public street, and were found guilty under 
section 294 of the Indian Penal Code, and sentenced to pay a fine of 
four annas each, or in default to suffer seven days’ rigorous imprison- 
ment each. 

If the accused were sufficiently punished by fines of four annas each, 
the alternative.sentences of seven days’ rigorous imprisonment are 
quite out of proportion to the requirements of the case. The Magistrate 
should take care that his sentences. in default bear some reasonable 
‘proportion to the amount of the fine. 





Before W. F. Meres, Esq. 
QUEEN-EMPRESS ». THAUKRA AUNG., 


Act XLV, 1860 (Indian Penal Code), s, 289—~Act X, 1882 (Code of Criminal Prov 


cedure), s. 545—Negligence with respect to an animal—Compensation. 

Where the charge is that accused’s dog has bitten the complainant, the prosecution 
must make out that thé animal was known to the owner to be. vicious and that 
it-was negligently kept. It is not, however, necessary to prove that it had actually 
bitten anyone ‘before it bit the complainant. It is-enough to show that to the 
knowledge of the owner it had evinced a savage disposition by attempting to bite. 

Necessity of attention to the directions contained in the last paragraph of section 
545, Code’of Criminal Procedure, there being no provision in the Code for the 
refund of money paid away-as compensation. under that section. 

ae 23 


1885, 
sae td 


Criminal Revision 
No. 384, 
1885. 
al 


orem 


Criminal Appeal 
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- THE Magistrate, without going into evidence, convicted Thaukra 
Aung under section 289, Indian Penal Code, acting on. the accused’s 
statement.. Accused admitted that his dog had bitten the complainant. 


but pleaded that he did. not know the animal. was dangerous, and that 


ithad not bitten anybody before. I think the conviction ‘is bad, 
Before the owner or keeper of the animal can be convicted under this 
section, it must be made out that the animal was known to be fero- 
cious, and that it was negligently kept. It is, however, not neces- 
sary to show that the animal had actually bitten or injured. another ~ 
person before it bit or injured the complainant: it would be enough. 
to show that, to the knowledge of the owner, it had evinced a savage 


_ disposition, e.g., by attempting to bite. 


The cenviction is set.aside. If any part of the fine has been paid . 
away in compensation, there is no provision for its recovery in the 
Criminal Procedure Code. The balance of the fine not so paid away 
will be refunded to the accused. 

Before W. F. Meres, Esq. 
NGA E 0, QUEEN-EMPRESS. . 
Act XLV, 1860 (Indian Penal Code) ss. 4x1, 379—Act X, 1872 (Code. of Criminal 
Procedure), ss. 367, 369—Recent possession—Illegal sentence. 

The question of what is, or is not, recent possession of stolen property is to be 
considered with reference to the nature of the articles stolen. 

A Magistrate, on discovering that a sentence passed by him is illegal, should not 
attempt to amend it, but should report, through the Sessions Judge, for the orders 
of the High Court, 

THE main question for consideration in this case is this. The cart 
was stolen some time in January last, and it was found in the posses- 
sion of appellant in April last. There is evidence that the cart had | 
been in the possession of the accused about a month, when it was 
discovered. ‘Therefore accused is shown to have been in possession ~ 
two months after the theft. The question is whether this is récent 
possession such as would raise the presumption that accused had 
stolen the cart. The question as to what is, and what is not, recent 
possession is to he considered with reference to the nature of the 
thing stolen. Ifthe property is such as passes readily from hand to 
hand, then two months is a long time, and the presumption would be 
greatly weakened. This was 60 laid down in Regina v. Partridge, 
7 C. and P. 553. 

Here the property was a cart valued at Rs. 60. I do not think this 
can be said to be property which readily circulates from one person 
to another in the interior. _ : 

_ There are the contradictory accounts which the accused has given 
of the manner in which he became possessed of the cart. On the 
whole, I think, the conviction should be sustained. 

The Magistrate passed an illegal sentence of seven years’ imprison- 
ment, the maximum sentence of imprisonment under section 379, 
Indian Penal Code, read with section 75, Indian Penal Code, being ‘ 
six ‘years.* The case was remanded for further evidence, and mean- 





_ While the Magistrate, having discovered that twice three years was © 
a 





 * Gf. Act X of 1886, section 22, by which section 75, Indian Penal Code, was 
amended. . 
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not seven years, attempted to amend his order and passed a new 
sentence. “This he had no authority to do. His last sentence was 
however, confirmed by the Sessions tide, The sentence dated 6th 
June 1885 of six years’ rigorous imprisonment under section 379, 
Indian Penal Code, which was confirmed by the Sessions Judge, is set 
aside, The conviction under section 379, Indian Penal Code, is con- 
firmed. The sentence of seven years’ rigorous imprisonment under 
section 379, Indian Penal Code, passed by the Magistrate on the agrd 
May last, is reduced to one of six years’ rigorous imprisonment, with 
effect from the 23rd May 1885. 





Before W. F. Meres, Esq. 
‘QUEEN-EMPRESS », NGA PU anp oruers, * Criminal Revision 

Act VI, 1864 (Whipping Act), s. 5; Act X, 1882 (Code of Criminal Procedure), No. 579, | 

s. 992 3 Act IX, 1875 (Indian Majority Act), ss. 3 and 4-~—Fuvenile offender. 1885, 

For the purposes of section 5 of Act VI, 1864, a ‘juvenile offender’ is an offender ane ut 
under 16 years of age. ‘ = 

_ Tue sentences passed by the Assistant Commissioner upon Tun zi 

Lin and Tun E under section 414 of’ the Indian Penal Code were 
illegal. The Assistant Commissioner says he acted under section 5 
of the Whipping Act, but that section had no application, because = 
Tun Lin's age is 23 years and the age of Tun E is rg years. Under 
the Indian Majority Act they would have attained their majority on 
their 18th birthday. From section 392, Code of Criminal Procedure, 
it would appear that the expression ‘juvenile offender’ of section 5 
of the Whipping Act means an offender under 16 years of age. ‘he 
sentences have been inflicted. The Assistant Commissioner is 
warned to be more careful in future. : 


(SPECIAL COURT.) 
Before W. F. Meres, Esq. and R. S. T. MacEwen, Esq, 
KO PON (Apestiant) 0. KO KIN anp PUSA YAUK (Respondents). C¥9;1 Miscellaneous — 


Messrs. Dawson and Cowasjee for appellant. Appeal No.2, 
Act XIV, 1882'(Civil Procedure Code), s. 45—Foinder of causes of action— 18854 
Alternative relief, ' May 
A plaintiff may join in one suit, in the form of a prayer for alternative relief, a = 


claim to enforce an agreement to refera matter in dispute to arbitration and % 
Gaim for damages for a breach of such agreement. ,,, .. 

THE case was instituted in the Court of the Judge of Moulmein, the 
allegations contained in the plaint being as follows :— 


That on the 11th day of October 1884, at Moulmeia, the plaintiff 
through his Advocate, Mr. John F, X. Thompson, claimed from the 
first defendant as the agent of one Pu Kyaung Tuna,- of Hotha 
village in the Karenni States, Rs. 22,607-14-0, by reason of the said - 
Pu Kyaung Tuna having on the 8th day of the increase of Wazo 
1246 taken wrongful possession from one Ba Ywet at Ywathit of a 
sum of Rs. 13,900 in cash and 2 viss 17 ticals and 13 annas of gold 


See a TT, 
* Cf Act IlLof 1895, section 6, which added an explanation to section § of 
Act V1 of 1864. 
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of the ealte of. Rs. 6,207-14-0 belénging to thé plaintiff a entrusted — 
with the said Ba Ywet by plaintiff's agent, Maung Si Hniwe, for 
safe custody ; and also by reason of the said Pu Kyaung Tuna havisig 


- omthe z2th increase of Wazo takén wrongful possession from’ one 


Myinmotaga, of Shandaw village, also in’ the Karenni States, of . 
“Rs. 2,509 belonging to the plaintiff and entrusted with the said 
Myinmotaga by Maung Yan, a servant of the plaintiff, for safe 
cus-tody. 

That the first defendant and the second defendant, who is a 
brother of the said Pu Kyaung Tuna, requested the plaintiff ndt to 
institute legal proceedings against the said Pu Kyaung Tuna, but to . 
refer the said claim to arbitration, and agreed to be personally | 
responsible for aid pay plaintiff whatever sum the arbitrators to be’. 
appointed should decide that the plaintiff was entitled to recover from 
the said Pu Kyaung Tuna. 

That’ on the roth day of October 1884 the plaintiff and. defendants 
in writing agreed to submit the said claim, as well as/a’ claim for 
Rs. 18,114 due on a bond executed by the said Pu Kyaung Tuna, 
and a claim for damages, to the arbitration of Ko Tu, Ko ‘Kyi, and 
, Maung Shwe Yin {a copy of the agreement was filed by the. plaintiff 
in Civil Regular suit No. 5 of 1885), the defendants agrééing: and 
binding themselves to be personally responsible for the amount. the 
said arbitrators should decide in favour of plaintiff. 


That it was also agreed in the said deed ‘of reference that, should 
the said defendants withdraw frorii the said arbitration before the 
arbitrators had given their award, they should pay the plaintiff the 
amount of his claim as well as the atbitrators’ fees as daniages for 
breach of their said agreement; and on the 14ch day of December 
1884, by a footnote to the said agreement of submission, the plaintiff. 
and defendant agreed to extend the time for making the award from 
the 19th’ day of December 1884, the period originally fixed, to the 
roth January 1885. 

That: on the Gt ‘ot January | last, at Moulmein, the said arbitrators. 
awarded that the defendants should pay plaintiff Rs. 26,402-14-6, 

That the plaintiff applied to this Honourable Court (Civil Regular 
suit No.5. of 1885) to have the said award filed, but the defendant 
havi ing resisted the application on various’ grounds, the plaintiff was. 
referred to a regular suit. 


That the defendants alleged, as one of their reasons against the 
said award beitig filed, that | they had revoked. the satd agréément of ~ 
reference and that the ‘said award was therefore invalid. 


That the defendants have not paid the amount of the said award. 


__ Wherefore plaintiff prays that judgment may be given against the 
défendants for the amount of the award, Rs. 26,402-14-6; or, if the 
said award be held invalid by réason of the alleged revocation of the: 
authority of the said arbitrators to héar and determine the matters: 
referred to them, the defendants be ordered to pay the plaintiff 
Rs, 26,402-14-6 as damages for breach of the said agreement of 
Heleuenite and the costs of suit. 
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order :— 
“T have very carefully considered the cases referred to by learned 
Advocate for plaintiff, but do not find the decisions in them to 
be such as to alter the opinion which | intimated occupied my mind 
at the presentation of the plaint. I then stated, and [ still think, 
that the claim to have the award recognized and relief given upon 
‘ it, and the claim for damages, which could only be allowed if the 
award was not recognized, are so totally opposed to and inconsistent 
with one another that they cannot stand in one plaint and under the 
same court-fee, for they do not, constitute a joinder of causes of action 
as allowed under the Civil.Procedure Code,-but exactly the reverse, 
namely, a disjoinder or alternation, for which no provision is made 
simply for the reason that this one only can stand if the other falls. 
Nor can it be said that the prayers are really for alternative reliefs, 
for neither of the reliefs sought can be had out of the same state of 
facts as the other, It is true’ that either claim refers back to the 
original agreement to go to atbitration, but the immediate right to 
recover depends in the first case upon the validity of the award from 
which plaintiff alleges he is entitled to the sum found due to him by 
the arbitrators, and in the second case upon the invalidity of the 
award brought about by defendant’s withdrawal from the arbitration, 
in consequence of which plaintiff alleges he is entitled to damages. 
None of the cases cited seems to me to be authority for the entertain- 
ment of two such inconsistent claims as these in the same suit. The 
case of Fanokinath Mukerji v. Runjun Chuckerbuity and others 
{I. L. R. 4 Cal, 949) deait mainly with the question of getting relief 
against some ofseveral persons sued according to their liability, and 
it was held not improper to frame the suit for recovery of khas 
possession of certain land or for arrears of rent arising out of the 
possession withheld, but the claim was consistent withthe other. The 
case of Cutisv. T. F. Brown (1. L. R. 6 Cal., 328) does not apply at 
all, for, the objection.taken was as'to plaintiff's right to join his claim 
regarding certain immoveable property with his claims on his pro- 
missory-note without. having obtained the leave required by section 
.44, Civil Procedure Code. In Maharajah Rajendur Kishwur Sing 
v. Sheopursun Missey (M.1. A., 438, in Sutherland’s P, C. Rulings, 
628) the claim of the appellant was, as stated by learned Counsel, for 
adeclaration that'a dhakee birt tenure did not exist, and.on that 
assumption either for possession of the property or for rent during 
possession of other side, matters which were naturally held not to be 
inconsistent or contradictory, but arising out of the alleged right only, 
and not’as here, out of two totally different states of facts. “The case 
of Bagot v. Easton (L..R., 7 Ch. Divn. 1) seems at first sight in 
plaintiff's favour, but it certainly does not go tothe length of this 
_gase, for there at least plaintiff had but one object in view, namely, 
fo, get rid of the partnership, and therefore, the . alternative reliefs 
sought were based.on the same facts. Whereas. here plaintiff wishes, 
first, to. hold to the award of the arbitration and, next, , to leave it 
aside and go upona particular undertaking of defendants, and so 


The Judge of Moulmein returned the plaint with the following 
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does not seek alternative reliefs on the same facts but quite distinct 
reliefs upon wholly different facts. I would apply two tests to the . 
matter in hand. First, does not: this suit embrace two distinct sub- 
~ jects for which the plaint would be chargeable with the aggregate | 
amount of fees for each claim (if they could stand together) under 
section 17 of the Court Fees Act? Icertainly think it does, and as 
~ the plaintiff naturally has vo wish to risk the fee for his claims to 
Rs, 26,402-14-6 for damages until the claim for the said amount upon 
the award has been decided, he must either allow the claim for dam- 
ages to lie over for the present, or elect to proceed upon it alone ; 
secondly, suppose the suit had been. brought only for the claim upon 
the award and afterwards it had been intimated to plaintiff, or he 
had seen, that. his claims on the award could not stand, could he 
. possibly have been allowed to amend his plaint to sue ‘for damage 
for breach of the agreement to go to arbitration? I say certainly 
not, for such an amendment would convert a suit of one character into 
a suit of another and wholly inconsistent character, as provided against 
in section 53, Civil Procedure Code. The case of Lakshmibai v. 
Hari Bin Ravjee (9 Bom., H. C.R., I.), cited in Mr. Broughton’s 
notes to section 53, Civil Procedure Code, must have been under the 
old Code, and from the note] am unable to say how far the alter- 
native cases were consistent with the matter, as they must surely 
have been. The plaint must be amended by the omission of one or 
other of the claims; and to enable plaintiff to consider the matter 
fully, or take such step as he may be advised, I allow one month from 
this date for this purpose.”’ 
THE Judgment of the Court was delivered by— 
MERES, J.—We think the Judge was in error in supposing that 
a suit framed as this suit is cannot be admitted. Had the Judge 
_ considered that the more convenient course would have been to go 
to trial on one only of the two forms of relief asked for, we would 
not interfere with this exercise of his discretion, unless very strong ” 
grounds were shown. But this is not the ground upon which the 
Judge proceeds. He says that the Plaint must be amended, and he 
gives as his reason that, in his view, “the plaintiff does not seek 
« elec on the same facts, but quite distinct reliefs upon wholly differ- 
‘ent facts.’ Shortly put, the plaintiff’s case was that a difference 
arising between himself and one of the defendants, he was about to. 
institute legal proceedings when proposals were made to refer the- 
matter to ‘arbitration; that he consented ; that arbitrators, appointed _ 
under an agreement, arrived at an award in his favour ; and that when: 
"he filed the award in Court the defendants raised objections that. the 
agreement to refer had been revoked, and he was referred to a regular ° 
suit. Accordingly he asks, in the 8th paragraph ‘of the present 
_ plaint, that judgment. may be given against the defendant for the 
amount of the award, or “if the ‘said award be held invalid by, reason 
“of the alleged revocation of the authority of the said arbitrators to 
“hear and determine the matter referred to them, the defendant be 
“ordered to pay the plaintiff Rs, 20,402-14-6 as damages of the breach. 
“ of the aad agreement of reference.’ 
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It appears to us that this is a perfectly legitimate joinder. We 
should very much regret that the law should oblige the plaintiff to come 
twice to Court upon the facts set out on the plaint. We do not follow 
the argument of the lower Court in its remark that the reliefs asked 
‘cannot stand in the same plaint,” 

Plaintiff says : ‘I ask relief under the award, but if the Court, finds 
“the award invalid because the defendants withdrew the power of the 
‘arbitrators, then I ask for damages for breach of the agreement to 
“refer.” If the Court finds that the agreement to refer ripened into 
‘““an ‘award, then | claim under the award; if the award was bad 
“through the conduct of the defence, then I ask relief under the agree- 
‘ment to refer.” Here we find “no wholly different facts,’’ merely 
the facts of two stages of the same agreement. We see no inconsist- 
ency here. 

The case of Bagot v. Easton (L. R. 7 Ch. Divn., page 1) isin point. 

There the plaintiff, by his statement of claim, claimed to have an 
agreement for a partnership with the defendant in a land speculation 
cancelled upon the ground that he had been induced to enter into it 
by the misrepresentation of the defendant and in ignorance of its real 
effect, or, in the alternative, that the partnership created by the 
agreement might be dissolved and the accounts taken, and the defend- 
ant restrained from interference with the management of the works 


in violation of the agreement. 


The defendant moved for an order for the plaintiff to amend his - 


statement of claim by confining it to-one of the alternative claims. 
Lord Chancellor Cairns said: “I think this is exactly the kind of case 


“in which, so far as. the pleadings are concerned, alteruative relief. 
“may be asked for; in both alternatives the question arises between 


“the same parties and mainly upon the same facts. I am ata loss to 


“conceive how there is anything inconsistent in joining their claims: 


“together.” . 
We think that the appellant is entitled to succeed, and we reverse 


the order of the Judge returning theplaint. The suit will be repiaced 
on the file for disposal on the merits, and the costs of this appeal will 
follow the final result of the suit. 

[SPECIAL COURT.] 
Before W. F. Meres, Esq., and R. S. T. MacEwen, Esq. 


debt must be a liquidated and ascertainedsum. An unascertained balance on a 
running account is not sufficient except where clear accounts have:been kept. 
_ THE Judgment of the Court was delivered by— 

MacEwen, J.—This is an appeal from a decision of the learned 
Recorder, Mr. Agnew, in the matter of an application, by one U 
Nyun, to have Ko Kywet Ni adjudicated an insolvent. The applica- 
tion was made by U Nyun, alleging himself to be a creditor under 


KO KYWET NI (Arretyant) « U NYUN (Reseonvenrt), Civil Miscel 

Mr. VanSomeren for appellant. j Mr. Burn for respondent. Appeal j 

rr and 12 Victoria, Cap. 21,8. 9—~Insolvency jurisdiction, 1885. 

: The allegations in a creditor’s petition must be strictly proved, and only upon Septem 
proof of the petitioning creditor’s debt can an order of adjudication be made. The ieee 
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” section : 9 of the Insolvent Act, on the cone that Ko Kywet Ni, 
. with intent to defraud or delay his creditors, departed-from his ‘usual 
“place of business, or abode, within the jurisdiction of the Court: of 
~ the Recorder of Rangoon, on the toth February last, and with the 
‘like intent, on the goth day: of January preceding, made two fraudu- 
lent conveyances of his immoveable property to certain’ relatives, 
That at the time of the presentation of the petition for adjudication 
- the said Ko Kywet Ni was indebted to the petitioner in the sum of 
‘Rs. 17,513, being his half share of eight promissory notes filed with 
the petition, and which had previously been endorsed by the petitioner 
for the mutual benefit of himsélf and the said Ko Kywet Ni, but which 
notes, or any portion thereof, the said Ko Kywet Ni had failed t0.pay 
‘on due date, and the whole of which the petitioner had in consequence 
to meet himself. That the said Ko Kywet Ni was also indebted to the, 
petitioner in the sum of Rs. 2,740, being the half ‘share of a decree 
obtained in the Court of the. Recorder of Rangoon, and which decree 
-had been executed only against the petitioner. That the said Ko 
Kywet Ni was further indebted to the petitioner for interest on the. 
said sums to the amount of Rs. 340 or thereabouts; and he prayed 
- that. the said Ko Kywet Ni might be declared to have committed an 
act of insolvency, and that an order of adjudication might be made on 
his petition. 

Under the oth section of the Act, the petitioner must be a creditor 
of the person sought to be adjudicated an insolvent, and the main 
question which has been raised in this appeal is whether or not U 
Nyun has established his position as a creditor of Ko Kywet Ni for the 
sum of Rs. 17,513 or for. any other sum. It appears that Ko Kywet Ni 

_and U Nyun jointly bought 'a piece of land in Rangoon known. as the 
“church lands,” and erected thereon certain buildings ; that in «con- 
nection with these buildings a large sum of money had to be expended ; 
and that this was mainly raised by promissory notes signed -by Ko 
Kywet Ni and-U Nyun jointly. There was a debt of Rs, 60,000 to a 
Chetty upon this property, and according to the statement put forward 
for U Nyun, there was a further sum of Rs. 35,o00.due on promissory 
notes outstanding, which, had been signed by both of them and for 
which they were liable. in equal shares. That on the 7th February 
last the buildings and land were valued -at Rs. 1,10,000 and that U 
Nyun bought up the share of Ko Kywet Ni-for Rs. 55,¢00. That. the 
following joint debts werethen outstanding : to a Chetty, Rs. 60,000; ° 
on eight promissory notes Rs. 35,000, making a total of Rs. 95,000. 
That U Nyun was to pay off these debts partly from his own moneys 

cand‘ partly from. the sum-of ‘Rs 55,900 due to Ko Kywet Nias his 
share of the. buildings and land. The half-of this :dcbt,. due “by.:Ko 
Kywet Ni, : amounted. to -Rs. 1A9;§90,. and it.is alleged: that there was 

“also due a sum of Rs. 25,0c0.0n promissory notes by Ko Kywet ‘Ni 

_alone, making his total debt Rs, 72,500, Poe this sum there was to 

-be. ‘deducted. the value’ of his half share .of the property, Rs.-55,000; 
thus leaving him a debtor to U Nyun to the éxtent:-of Rs- 17,500. 
‘This is the sum for which U Nyun claims to be a creditor i in: the ue 
paragraph of his petition for adjudication. 
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With regard to the statement in. paragraph 4 of the petition, it is 
-now.admitted to be incorrect, and.that Ko Kywet Nis not indebted 
to U ‘Nyun in respect of the decree in the Recordei’s ‘Court. We 
have, therefore, now only to consider whether. U Nyun has established 
‘satisfactorily the position which he alleges of being a creditor of Ko 
Kywet Ni to the extent of Rs. 17,513. : 

For Ko Kywet Ni it has been urged that there have been long 
‘dealings between the parties, that-they were in the habit of signing 

“promissory notes for each other’s accommodation as well as for . 
-the purposes of the joint venture in which they were concerned, 
and that until a proper account is taken of all these transactions, it 
‘will be impossible to say whether Ko Kywet Ni is the debtor of U 
Nyun, or, if he is, to.what extent. . 


For Ko Kywet Ni it has been further contended that there was a 
‘partnership between the parties in respect of the “church lands” 
venture, and that ‘until accounts of that partnership have been finally 
settled, U Nyun cannot come forward as a creditor to have Ko Kywet 
‘Ni declared insolvent. Mr. Burn denies that there was a partnership, 

but admits there was a joint ownership in the “church lands,” and 
sthat there has been a.sufficient -settlement of the accounts between 
the parties, from which it.appears that the sum claimed by U Nyun 
in, the 3rd paragraph of his petition is due to him by Ko Kywet Ni. 
- + We find from the record that ‘the only persons examined before the 
_ Court were Ko Kywet Ni and the manager of his busitiess, Aung’ Ban, 
cand that the évidence for the petitioning creditor is confined to state- 
“ments made. in-certain affidavits. We find it alleged on the.one hand 
 that,'in addition'to. the Chetty’s mortgage of Rs. 60,000, Ko Kywet 
‘Ni,.on the-7th: February, was-liable for only Rs. 22,500, being the 
‘half-share of certain notes’ held by Nitaram and Bugwan Doss, and 
“his half share of a further note of Rs. 2,500; that the total liability 
on that date in respect to transactions between the parties was only 
Rs. 53,750, and that the, partnership owed him Rs. 1,250. On the 
other hand, we find it alleged that the debt in respect of the “church 
lands” venture, due by Ko Kywet Ni, was Rs. 47,500, and that he 
sowéd a further sum of Rs. 25,000 for money due, the proceeds of 
‘certain promissory notes, the whole of which he. is alléged to have 
received ; and the question is whether Ko Kywet Ni is liable for the 
whole..of this Rs. 25,000, or. only a moiety of it. In support of the 
‘contention that he is liable for the whole of it, our attention has been 
drawn to two receipts signed by his manager, Aung Ban—one for 
Rs. 11,930 and the other for Rs. 9,550, said to represent the proceeds of 
five promissory notes for Rs. 22,500 discounted with Bugwan Doss, 
There can be no question that these receipts were signed by Aun 
Ban ; but they only refer: to-particular transactions and do. not Kelp 
us in ascertaining the true state of the accounts: between the parties, . - 
‘Likewise, with regard to the: Chetty’s debt of Rs. 60,000 it is 
‘stated that. U Nyun -bound himself to. pay Ko Kywet Ni’s half of that 
debt, but whether he.has.actually paid it,.orthe Chetty has -accepted 
him as his sole debtor atid discharged: Ko Kywet Ni does not appear. 
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The learned Recorder, Mr. Agnew, in his judgment merely says :— 
“The explanation given by U_ Nyum is, to my mind, the most intelligible and. 
probable. 1 think, therefore, that he has made out his claim towbe a creditor of. 
Ko Kywet Ni.” 
We do not think that this is sufficient, and, so far as it applies to. 
_ the debt alleged in the 4th paragraph of the petition, it is admitted’ 
to be incorrect. We think the allegations in a creditor's petition 
must be strictly proved, and only upon proof of the petitioning cred-- 
itor’s debt can an order of adjudication be made. We do not find: “ 
any strict proof of this debt or of the actual state of the accounts. 
between the parties on the record. If upon this record we were: 
called upon to find what sum, if any, was actually due to U Nyun,. 
- we could not do so, There have been so many dealings between the 
parties in respect of different transactions,—of which, on the one 
hand, no accounts are said to have been kept, while on the other it 
is alleged that there are accounts,—that it is impossible on the affi- 
davits filed on U Nyun’s part and the evidence recorded for Ko Kywet 
_ Ni, to come to any certain conclusion on-the point. Indeed, the learned. 
Recorder appears to have felt this difficulty himself, for in his... 
judgment he remarks :— oa . 

‘It is difficult to ascertain the rights of parties in transactions such as these, 
where no accounts have been kept, or, at all events, not produced.” : 

But we do net think the difficulty can be got over by a general 
conclusion that one explanation is more intelligible and probable than 
another. The debt must be a liquidated and ascertained sum. An 
unascertained balance on a running account is not sufficient, except. 
where clear accounts have been kept (see Robson, 206, and the cases. 
there cited). Jn re Scott Russel, 31, L. J. Bank., 46, it was held :— 

“ It is an objectionable or at least an inconvenient mode of proceeding, and one. 
not deserving of encouragement, to found a petition for adjudication upon a 
disputed balance of a complicated diversity of cross demands and unsettled 


accounts.” ; a iets ok PAS 
In the absence, therefore, of strict proof of a petitioning creditor's. 


claim, his petition ought to be dismissed, and as this proof is wanting 
in this case, we think the petition should have been dismissed, 

This being our view on the question of the petitioner’s right to 
have Ko Kywet Ni declared an insolvent, it is unnecessary to consider 
the point as to partnership raised in this application. 

The judgment of the lower Court is reversed, the petition of U 
Nyun to have Ko Kywet Ni adjudicated an insolvent is dismissed, the 

. order as to the costs made.in favour of U Nyun in the lower Court 
is set aside, and the appeal is decreed with costs, five gold mohners. 


ene 


[SPECIAL COURT.] 
: Before W. F, Meres, Esq., and R. S. T. MacE wen, Esq. 
Criminal Reference ’ MAUNG LU GYI (AprgeLtiawr) » MI SHWE ME (RESPONDENT). 





No. 3 ; ‘Mr. Sen for appellant. 
1885. ‘Act X, 1882 (Code of Criminal Procedure), s. 488—Maintenance. 


A Burmese divorced wife is not barred by the provisions ‘of the 5th paragraph of 
section 488, Code of Criminal Procedure, from institutia proceedings under that 
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section for the maintenance of a child bornto her against her former husband, the 
father of the child. ; : 

THE case was referred to the Special Court by the Judicial Commis- 
sioner with the following order. 


Petitioner seeks to move this Court, as a Court of Revision, in 
respect of an order, dated the 3rd March 1885, passed by the 
Assistant Commissioner of Prome, rejecting the petitioner’s appli- 
cation to cancel an order passed against him for the maintenance 
of a female child, the order having been passed on the application of 
his divorced wife, MiShwe Me. Mr. Sen, for the petitioner, relies 
upon a decision of my predecessor in office, Mr. Ward, printéd in 
circular No. 85 of 1884, a decision which was subsequently explained — 
in another circular, No. 1, dated the 25th January 1885. The point , 
upon which I desire the opinion of the Special Court is this: 

Ys a Burmese divorced wife barred by the provisions of the sth 
paragraph of section 488, Code of Criminal Procedure, from institut- 
ing proceedings under that section for the maintenance of a child 
born to her against her former husband, the father of the child? 

THE Judgment of the Court was delivered by— . 

MereEs, J.—We think that the question put to us by the Judicial 
Commissioner should be answered in the negative. 








Before W. F. Meres, Esq. 


Criminal Revisiow 


; QUEEN-EMPRESS ». SHWE PE anp NGA MU. mea ee 
Act XLV, 1860 (Indian Penal Code), s. 188—Lawful ordey—Act X, 1882 (Code of 1868. : 
Criminal Procedure), s. 133—Conditional order for removal of nuisance. October 
A hortatory proclamztion issued by a Subdivisional Officer calling upon the a 
inhabitants of a town or village to keep themselves well supplied with pots filled gee 


with water upon their roofs and also with hooked sticks for use in beating out fires, 
and laying down certain precautions to be observed while cooking and inthe use 
of fire generally throughout the dry season, not being addressed to any particular 
person, and not fixing any time or place for the consideration of objections against 
such order, held not to be an order the disobedience of which is punishable as ar 
offence under section 188, Indian Penal Code. 

ON the roth March 1885 the Subdivisional officer of * * 
in view of the prevention of destructive fires at his headquarters, issued 
a hortatory proclamation calling upon the people of * * * to. 
keep themselves well supplied with pots filled with water upon their 
rools and also with hooked sticks for use in beating out fires. He 
further issued instructions regarding precautions to be taken in cook- 
ing and in the use of fire generally throughout the dry season. I sce 
nothing wrong in thus advising the public upon a matter of great. 
moment to themselves ; but when the Magistrate goes beyond this and 
proceeds to prosecute those who differ with bim as to the value of his 
precautionary suggestions, I cannot agree with him. In the present 
case the two accuszd persons have been convicted of disobedience of 
these orders “in that they, both by day and night, cooked their meals 
“in their houses, and have neglected to put up fire-hooks, water-pots, 

_ ©&c., likewise neglecting to keep those water-pots full,”’ For this so- 
called offence they have been punished under section 188,‘Indian 


364 SELECTED JUDGMENTS AND .RULINGS, 





Penal Code, with fines of Rs.:25-each,-and in default each has:been 
sentenced to undergo simple imprisonment for 20 days, The Sub- 
divisional-Officer who passed this general order believes that it was 
rightly passed under section 133 of the Criminal Procedure Code. In 


_ my opinion this order cannot be justified under any .of the. -provisions 


of that section. If the order fell within the, scope of that section ‘it 


would be bad.because it is. not.addressed to any person; and no time’ 


or place is fixed by the order-for the consideration by: the Magistrate 
of objections which might be urged against the order. The order 
made was not an order “ promulgated by a public servant lawfully 


. “empowered to promulgate such order,” The conviction of Shwe Pe 
and Nga Mu are, therefore, bad and are set aside. The fines which 
-have. been paid will be refunded. a 


viminal Revision 

' No. 481, 
1885, 
October 
100 : 


—_—_— 


et ee 


Before W. F. Meres, Esq. 
QUEEN-EMPRESS », KYUN BAN AUNG.. 
Act XLV, 1860 (Indian Penal Code), s, 65—Illegal sentence. 
Limit of: term .of imprisonment in.default of payment of fine. Necessity of 


patience in the discharge of judicial functions. 


THE accused person has been convicted under section 352 of the 
Indian Penal Code and. has. been sentenced to a fine of Rs. 25 and in 
default to one month's simple imprisonment. The sentence passed 
in default of payment of the fine is illegal, as one-fourth of three 
months is not one month. The attention of the Magistrate is drawn 


- to section 65 of the Penal Code. The accused pleaded not guilty and 


viminal Revision 
No. 900, 
1885. 
October 
17. 


asked to be allowed to produce witnesses. Accordingly the case 
stood over. -The Magistrate i in his judgment remarks— : 

“The accused to-day states that he does not want his witnesses esetned: and 
asks the Court to pass orders in the case on the evidence of the witnesses for the 
prosecution. 1f the accused had admitted the charge at the commencement of the 
trial the case would have been easily disposed of and the Court would not have 
been put to so much trouble. In the present case the accused gave great trouble.” : 


The Magistrate then proceeds to convict the accused. 


These petulant remarks are unworthy of any officer entrusted with 
judicial powers: They imply that this:Magistrate regards it as.the 
-anty of an accused’ person, who for some reason-or other is unable to . 
procure the attendance of. witnesses, to plead guilty to the charge in 
“order that the Magistrate may be saved the trouble of performing the 
duties entrusted to him by ‘the Government. ‘I-trust that this is.an 
_exceptional instance of the want of judicial. patience, without which | 
‘no judge can hope to win the confidence of the public. _ Let: the 
_ papers be returned. 
Before ‘W. F. Meres,'Esq. 

 QUEEN-EMPRESS. v: NGA. SHWE-BYO. 

Act X,.1882:¢ Code of. Criminal. Procedure), ss. 118, 123; “397-—Security ovder— 
Imprisonment in default—Sentence on offender already sentenced for another: 
oxFence. 

“Thei imprisonment ordered in-default of security.is not a punishment-for another 
suoffence, ° t herefore when; a sentence of imprisonment on .conviction for,an offence 
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is passed uportia: ‘person already imprisoned for default of security under section: 
123, Code of Criminal Procedure, the commencement of the sentence on the con- 
viction ought not to be postponed until the termination of the imprisonment under 
the | security order. 5 

THE Magistrate in convicting accused under séction 354, Indian 
Penal Code, sentences him to 18 months’ rigorous imprisonment, and 
orders that this sentence shall coniiience to’ run from the expiry of 
the imprisonment which the accused was at. the time undergoing’ in 
default of furnishing the security fot good behaviour which he had 
been ordéred to give. The imprisonment ordered’ in default of 
security is not a punishment for an offence. The law permits the 
Magistrate to say to the prisoner: “ You are’ a darigerous character 
cs and, if you do not furnish security, you will be deprived of your liberty, 


‘Cas in no other way.can we be satisfied that” you’ will not break the | 


“law. If, meanwhile, the prisoner is convicted of an offence and is 
sentenced to imprisonment, then the nécessity for the precautions of 
the Magistrate cease, because, whether he gives security or not, the 
danger t to the public arising from the risk of his béing at large with- 
out security cannot arise so long as he is detained in’ prison for 
an offence. Therefore I think that in this case. the Magistrate 
was not justified in postponing the commencement of the sentence of 

_ imprisonment which he has passed until the term of imprisonment 
under the security order had expired. The Magistrate will recall his 
warrant and order the sentence to run from the date on which it was 
passed. 





- Before W. F. Meres, Esq. 
NGA SHWE WIN (ApeeLiant) 0. NGA CHAN E icaiametey, 
Mr. Burn for appellant. | Mr. Hare for respondent. 

Act XIV, 1882 (Code of Civil Procedure), ss. 53 and 54—Rececving plaints. 
The duty of receiving plaints in civil suits is not merely a: mechanical operation. 
- Sections 53 and $4 of the Code of Civil Procedure require that the Court shall 

consider the plaint before action-is taken upon it. This is the more necessary in 
rural parts, as there litigants largély rely on the assistance of the Courts in the 
conduct of theit cases: 

PLAINTIFF and’ defendant. are next-door neighbours. The défénd- 
ant has lately added a veranda to his house and plaintiff says that, 
in-so doing; the defendant has gone beyond his boundary. into the pro- 
perty of the’ plaintiff. The plaintiff went, in the first instance, to the 
Révenue Court and was there successful. There was. an appeal to 
the Deputy Commissioner and again plaintiff succeeded. Then there 
was a-special appeal to the Commigsioner. The appeal went off by 
default, but the Commissioner. put on record that the Revenue Courts 
had! no: "jurisdiction. ee. 

This seems to’have set the plaintiff upon Dringing a regular suit 
‘in the Civil Court. He succeeded. There was next an:appeal to the 
Deputy Commissioner and, in a short decision, that officer,. thinking 
the evidence for ‘the plaintiff insufficient, reverséd the décreé and 
‘dismissed the suit. Now plaintiff comes here and thé, sixth Court 


‘js set in motion in‘this.dispute. The claim is valued at Rs. g. Iti is, ~ 


Ctoil Appeal: 


No, 24, 
> 7885. 
Fune 
5. 


La 


Criminal Appeal 


No. 320, 
1885, 
November 
4a 
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I suppose, impossible to say what this litigation has actually cost the 


‘parties, which has now been in progress for about two years. It is 


much to be regretted that it was not discovered earlier that the suit 
had been instituted in the wrong Court, and this. suit is a fair illus- 
tration of the urgent necessity which lies upon all Civil Judicial 
Officers in this country to see that the receiving of plaints does not 
become a merely mechanical operation. The Civil Procedure Code 
(sections 53 and 84) requires that the Court shall consider the plaint 
before action is taken upon it, and this isthe more necessary in rural 


~parts because there litigants largely rely on the assistance of the 


Courts in the conduct of their suits. 

The plaintiff was entitled to succeed if he could make out a title 
to the land on which this. veranda stands either by grant or lease to 
himself or to his predecessor in interest by the Government, or by un- 
disturbed possession for 12 years from the date of ouster, and he was 
entitled to count the possession of his predecessor in interest in 
making up the prescribed period. 

At the trial no documentary evidence was put in. The parties 
relied on oral evidence merely. : . 

There is no evidence on the file of. possession by plaintiff for 12 
years. For a short time he seems to have had a rice-pounding shed 
on the spot now occupied by the defendant’s veranda, but it was pulled 
down, and it is clear that when the plaintiff attempted to plant 
a cocoanut tree on the spot this was objected to by the defendant’s 
predecessor in interest, and the tree seems to have been removed. 
Lihink the Deputy Commissioner was right in dismissing the suit. 
This appeal is dismissed with ‘costs. 


Before W. F. Meves, Esq. 
NGA YAUK #. QUEEN-EMPRESS. 
Act XLV, 1860 (Indian Penal Code), ss. g1x.jand 379-——Act I, 1872 (Indian 
Evidence Act), s..114, illustration (a)—Recent possession, 

Where a stolen buffalo was not traced to the accused person until 12 months 
after the theft, held that this was not vecent possession which would justify: the 
presumption, in the absence of explanation as to the manner in which the accused 
got the buffalo, that the accused stole it. 

MA Byaw lost three buffaloes from a pasture in the month of -April 
1884. She discovered one of them some time in July 1885, or about | 
164 months after its loss. I think the evidence as to the iden- 
tity of the beast is satisfactory. The da-cut. on the rump and 
the lump on the private parts, by which the woman and her wit- 
nesses identify the animal, are marks which could scarcely together 
occur in any other buffalo. I think there is satisfactory evidence 
to show that Nga Yauk. sold this buffalo to the witness Nga Hmu. 
This sale took place in. March 1885, that is, 1a months, or ‘there- - 
abouts, from the disappearance of the animal. Nga Yauk denies. the 
Sule, I think the Magistrate rightly refuses to believe this denial. 
If the accused could be convicted on any charge, it would be under 
section 379, or section 411, Indian Penal Code, because the animal 
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was undoubtedly in his possession. The rule of law is that if stolen 
property ‘be found, recently after its loss, in the possession of a 
person, he must give an account of the manner in which he became 
possessed of it, otherwise the presumption attaches that he is the 
thief. The question as to what amounts to recent possession 
depends upon whether the stolen article is or is not calculated to. pass 
readily from hand tohand. In Nga Ev. Queen-Empress, Criminal 
Appeal No. 180 of 1885 (1), I said that I thought that where a stolen 
cart was traced to the accused within two months of its theft, that 
was sufficiently recent possession to raise the presumption that the 
accused was the thief, when he could not explain how he got it; for 
I thought that a cart was not property which readily circulates from 
one: person to another in the interior. In the case of Rexv.*® *, 
reported at 2 Carrington and Payne, page 459, it was held unreason- 
able to ask a prisoner to account for the manner in which property 
‘came into his possession which was stolen 16 months before it was 
found with him; and in Rex v. Cooper, reported at 3 Carrington and 
Kirwan, page 318, the law was laid down in the same terms, where a 
stolen horse was not found in the prisoner’s possession until six 
months after the robbery. On these grounds! think that, although 
the accused may have falsely stated that the buffalo was never in 
his possession, this denial, together with the fact of possession so 
long as12 months after the theft, does not justify the conviction, 
which is set aside. The appellant will be set at liberty. 


———= 


_ Before W. F. Meres, Esq. 
QUEEN-EMPRESS v, NGA PAN E, 
Act XLV, 1860 (Indian Penal Code), s. 380. 


There is nothing in section 380, Indian Penal Code, to prevent a person from 
being convicted under that section for a theft committed by him in his own house. 
The essential “point in the offence of theft in a building is that the property stolen 
should be urider the protection of the building. The offence may be committed 
by the owner of the building or other person who has lawful access to the building. 


THE accused was found guilty of stealing a silk dress, the property 





of his step-daughter, who lived with her mother inthe house of the” 


accused. The evidence showed that the accused took the dress from 
a box in the bed-room of the woman. The only question is whether 
the accused has been rightly convicted under section 380, Indian 
Penal Code, the dwelling-house in which the offence was committed 
being that of the accused. I think thereis nothing in section 380, 
Indian Penal Code, which prevents a person from being convicted 
under that section for a theft committed by him in his own house. 
It might at first sight seem that it was the intention of the Legis- 
lature to protect property by this section, not from the owner of the 
house, but from others. d 

Section 380, Indian Penal Code, is nearly identical with section 


60 of 24 and 25 Vict., Chapter 96; and it has been repeatedly held in 


{1) Selected Judgments, p. 354. 


Criminal Revision’ 
No. 905; 
1885, 
December 
St. 


*viminal Revision 


Civil Appeal 
} 0.7% 
1884. 
1885.. 
Fune 
2go _ 
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England: that: the essential point in-the offence of theft in a building 
is that the property should. be under the protection’ of the building 
and that the offence may. be committed by the owner ofthe building 
or other person who has lawful access to the building. 

Therefore I think that; in-the present case, the accused was rightly 
convicted under section 380}. Indian Penal Code. 


. Before w. F. Meres, Bip 
QUEEN-EMPRESS v. NGA SHWE LIN, 
Act I of 1878 (The Opium: Act), s. 9; clause c—Sentence, 

Example: of a neédlessly severe:sentencé passed’ on an opium-smoker for’ the: 
unlawful possession by him of a few tolas of opium for his own consumption. © 

ON the facts: found by the Magistrate the accused was prepay 
convicted. But the setitence was tieedlessly: severe. Accused’ is’ 
found in illegal: possession’ of four tolas of opium and is sentenc a 
to one month’s rigorous imprisonment and to a fine of Rs. roo, and 
in default toa further period of three months’ rigorous imprisonment. 
This sentence in’ default is, I. suppose, awarded by the Magistrate 
as' the measure of the difficulty of the accused person to pay the fine 
ordered. A senténce of four months’ rigorous imprisonment is in 
some cases a sufficient, and in many cases an excessive, sentence 
for a first conviction of: theft. In my opinion the offence of theft and 
that of which: thé accused in this case has been convicted, namely, 
the unlawful possession of a few tolas of opium by an opium-smoker 
for his own consumption, by no means merit equal punishment. It 
is the duty of all of us who are called upon to administer the law to. 
see that the provisions of the Legislature for the suppression of illicit. 
dealing in opium, and: for the protection of the public revenue, are 
duly enforced, but it is also-our duty to award punishment with due 
regard to’ the gravity of the offences with which we have to eas 


[SPECIAL CO ouRTA 
Before W. F. Meres, Esq., and R. S.-T. MacEwen, Esq. 
HUSSAIN UNWAR (APPELLANT) v.. FATIMA BEE (ResPonpenT). 
Mr. Fox for appellant. |. Mr. Gillbanks for respondent. 
Makomedan law—Apostasy—Restitution of conjugal vights—Husband and wife, 


A:suit by a Mahomedan’ husband for restitution of conjugal rights Beene a 
wife who since her. marriage has. apostatized will not lie. 


THE Judgment of the. Court was delivered by— 


MERES, J.—In this case the plaintiff, a Mahomedan, pleads that the 
defendant, a .Mahomedan woman, martied him according to. the 


s 


“Muslim rites, and that she now improperly declines cohabitation, and 


refusés to return to him. The relief asked is the- restitution of éon- 


jugal rights. The defence shortly was that the marriage was illegal, 


‘as defendant _was of the Buddhist religion, and that she still- profésses, 
that faith, The Judge. went . into:evidence and found that, although 
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the defendant had béen duly married after Mahomedan rites, she had 
since her marriage committed apostasy and on this ground could not 
be compelled to return to the plaintiff. . 
. The first ground taken in appeal by the plaintiff is, that the Judge 
was in error, after finding against the defendant as.to the validity of 
the marriage, to enquire if the defendant had committed apostasy or 
not; and the plaintiff pleads prejudice, because the Judge went into, 
’ the question of the apostasy ‘after the plaintiff’s case had been closed.’ 
On ‘reference to the proceedings we think that the plaintiff was in no 
_Wway prejudiced. It is true that the issue as to apostasy was framed 
after evidence had been gone into onthe question of the fact of 
marriage, the validity of which had been assailed by the defendant 
in her-written reply,. but it was open to the Court —it was the plain 
duty of the Court—to frame additional issues during the trial, it the 
_ issues already framed were not sufficient to cover: all the points. 
material. to the right decision of the case. The question of apostasy 
arose on the written reply of the defendant; it was a question mate- 
rial to the suit, andit was in fact the main ground on which the 
defence resisted the plaintiffs claim. There was no .haste or irreg- 
ular ‘dealing with this part of the case by the lower Court. The 
defence tendered evidence; the plaintiff offered no evidence after the 
defendant, on whom the onus lay, had closed:-her case. Plaintiff did 
not apply for time. He was represented by Counsel, and his Counsel 
elected to go to judgment, after argument on the evidence already 
on the record. We are clear that there was no prejudice as regards 
the conduct of the suit. . 
We have said that in our opinion the issue framed was a material. 
issue, The plaintiff isa Mahomedan ; his case is that the defendant | 
is of the Mahomedan faith, and that as she was married to him ina 
manner lawful amongst Mahomedans she should be compelled to re- 
turn tohim. We are clear that is not open to the plaintiff to say 
that this Court shall apply his personal law to ascertain if the defend- 
ant became his lawful wife, but that it shall not apply the law per- 
sonal to him to ascertain if circumstances have arisen since the 
marriage which have rendered the woman unlawful to him under his 
personal law. : 
The learned Government Advocate, whosecareful argument has 
put his client’s case forcibly before us, admits that under the Mahome- 
dan law an apostate Mahomedan wife, by the apostasy, cancels the 
marriage, It is not, therefore, necessary for us to support this doc- 
trine by authorities. If then the defendant has turned, or has re- 
. turned, to the Buddhist faith since her marriage, we are clear that the 
plaintiff's personal law will not permit the plaintiff to regard the 
defendant as his wife, and he cannot be heard when he asks the 
Court to assist him in breaking his own law. arta ae 

The last ground taken is that the Judge was in error in finding 
that in fact the defendant had committed apostasy. hy 

At page 271 of the 1st volume of Shama Churn Sirkari’s Mahome- 
dan law, we find an extract from Durr-ut Mukhtar (p. 392) as follows : 
- “ The essentiality- of apostasy consists in uttering of words against: 

‘ S 24 
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“the (Mahomedan) religion, after embracing. the (Mahomedan) faith, 


which is belief in Mahomed with respect to all that came down’ to 
him from Almighty God.” m8 
»-We-do not» find, and the Government Advocate has not shown us, 


any passage in any treatise of Mahomedan law which requires that 
the apostate should utter any set form of words in his act of apostasy, © ° 


of which many examples may be found in other branches of’ the 


-, Mahomedan law. We think that any oral act of faith, ina religion 
not Mahomedan, ‘is an “uttering of words against the Mahomedan 


relivion” within the meaning of the passage which we have quoted. 


~ ..Now applying this tothe case before us, we find much evidéence_ta 


show that the defendant knows the Buddhist formulz of prayer and. 

praise, and that she’ has habitually made use of these words for the 

past three years. We think that there is much evidence which goes 

to show thatthe Judge was right in believing this evidence of the usé 

of Buddhist forms of prayers. We read of analtar in. honour of | 
Buddha in the house of the defendant’s mother with whom she has. 
been living, of the frequent visits of the defendant to the pagoda 

on occasions of public religious acts, and of her visiting Buddhist 

Seminaries to hear the Buddhist law expounded. That the woman 

is not new of the Mahomedan faith, and that she has ‘committed 

apostasy within the technical rule laid down in the passage which we ° 
have quoted, we think is clear. We would therefore affirm the 

decision of the lower Court and. dismiss this appeal with costs. 





| Before W. F. Meres, Esq. 
QUEEN-EMPRESS v.. THAUK KRA PYU. . 

Act I, 1878 (Opium Act), s. 9—Illicit possession—Erroneous grounds of sentence, 
The desire to induce an accused person to give up opium smoking isnot in’ itself 
sufficient ground for passing 01 him a sentence of imprisonment. 
- ACCUSED was found in unlawful possession of 11 tolas of opium. 
He was convicted and sentenced to three months’ rigorous imprison- 
inent and to asmall fine. Thesentence has expired and the fine has 
been paid away asa reward. The Magistrate in his judgment says” 
that his desire is to cure the accused of the habit of taking opium 


“—a practice in which accused has indulged for the past 30 years. 


He therefore enquired of the accused how long forced abstin- 
ence from the use of the drug would suffice to effect a: complete 
cure. The accused thought that three months would suffice for this. 
purpose. Thereupon the Magistrate remarks: ‘“ “The Court wishes. 
“the accused to abstain from opium, and thinkshe should be im- 
prisoned that he may do so.” He then sentences the accused to: 
three months’ rigorous imprisonment. The Magistrate overlooks the 
fact that the use of ‘opium is not an offence. All that the law 
requires is that those unlicensed persons who use opium. should. 
not. have more. than a certain quantity at one time, that they should 
buy it of a licensed vendor, and that they should ‘not. ‘sell. 
it.. As long as opium-eaters comply with these rules, it. lies with . 
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themselves to say whether they will continue to use the drug or not; 
and although many persons share the Magistrate’s view that the use 
of opium is injurious and objectionable on many grounds, yet the 
prisons are not established for the enforced retirement and cure of 
habitual opium-eaters, The offence of the accused in this case was 
that he was in possession of more than three times the quantity of 
opium which the law allows an unlicensed person to possess. I think 
the sentence was. more severe than was necessary for a first convic- . 
tion. The Magistrate in dealing with offences under the Opium Act 
should strongly mark by his sentence the different gravity of the 
offences of the illicit possession for personal use and the illicit vend, or 
the illicit importation, of the drug. The papers may be returned. 





Before W. F. Meres, Esq. 
NGA SHAN GYI axp NGA SHWE THAUNG 7. QUEEN-EMPRESS.* Criminal Appeals 
Murder, s. 300, Indian Penal Code—Cultable homicide not amounting to murder, No. 336 © 337, 
Ss. 304, Indian Penal Code. ; 1885. 
If, ona sudden quarrel, blows pass without any intention to kill or seriously March 
injure one another, and if one of those fighting while in hot blood, in the course 10. 
‘of the struggle, kills the other with a deadly weapon, this is not murder, but “.. 
‘culpable homicide. 
A CULTIVATOR named Nga Pwa received at his house several friends 
on the morning of the quarrel which resulted in the death of Shwe 
Gun. For one reason or other—a sick daughter, pains in the belly, 
and so on—all these visitors asked for a little opium. Nga Pwa says 
that, as he smokes opium, he was able to oblige these friends, and 
although he says he does not se// the opium, I have little doubt that 
his friends, when they accept presents of the drug, give him some of 
their money. One of these men, Pan E, carried a long, sharp-pointed 
knife, which he asked Nga Pwa to take care of for him while he was 
in Nga Pwa’s house. Nga Pwa told him to lay it aside, and Pan E 
put it into a basket hanging at the bedhead of Nga Pwa. A large 
part of the handle of the knife projected from tke edge of the basket. 
Amongst the visitors were the two accused, Shan Gyi and Shwe 
Thaung, and the deceased Shwe Gun. Shwe Gun's wife is sister of 
Shan Gyi and Shwe Thaung is married: to Shan Gyi’s first cousin. 
Shwe Gun seems to have been of a quarrelsome disposition, and it 
as clear from the evidence that he was willing to get up a dispute with 
Shan Gyi as soon as Shan Gyi arrived at this opium shop. Shan Gyi 
bought some heads of Indian-corn, which Shwe Gun pretended to 
make out to be stolen. Shan Gyi told him to mind his own affairs, 
upon which Shwe Gun abused Shan Gyi and said he would not leave . 
the village until Shan Gyi and his whole family were killed; and that 
he (Shwe Gun) would certainly strike some one that day. Shan Gyi 
retorted, and Shwe Gun got up and struck Shan Gyi. Each then . 
seized the other and were with difficulty separated by the others ‘in 
the room. The men continued to abuse each other and in afew: 
minutes fell to fighting again, each seizing the other by the hair- 
knot. The spectators tried to separate them, but Shwe Gun continued 


ae Overruled. by Po Kin ve King-Emperor, 2 L. BR. 320. - 


392° °° “SELECTED JUDGMENTS AND RULINGS, 





- to hold Shan Gyi by the hair. In their struggle they came near Shwe ' 
Thaung and he took the long knife of Pan E from the basket and put ‘ 
it into the hand of Shan Gyi. Shan Gyi immediately plunged the 
knife into the breast of Shwe Gun, who fell and died within a-few’- 
minutes. after receiving the wound. The evidence for the prosecution: 
put these facts beyond doubt. The question is, what offences have 
Shan Gyi and. Shwe Thaung committed? ‘Ihe Sessions Judge says: 
both are guilty of murder. It was.certainly murder in the case of 
Shan Gyi, unless the case falls- within the scope of Exception .4 of | 
section 300, Indian Penal Code. coe : 

'. The Sessions Judge says: ‘There can be no doubt that the offence . 
‘Swas “committed without premedilation, in a sudden fight, in the 
‘heat of passion, upon a sudden quarrel, but there cannot be a doubt 
“that by using this formidable knife in the way he did, the accused. 
“took undue advantage and acted in a cruel manner.” ‘I have. given’ 

‘this‘case much consideration, and in my opinion Exception 4 of section: 
300 covers the ascertained facts of this case. The question, turns on 
the meaning of the last words of that exception‘ and without the: 
“offender having taken undue advantage, or acted in a cruel or unusual «| 
“manner.” This section is borrowed from the English law. In Rex | 
v. Thomas Baron Parke said: “If a person receives a blow and 
immediately avenges it with any instrument that he may happen to. 
have in his hand, then the offence will be only man-slaughter ; ° 
provided the blow is to be attributed to the passion of anger arising. 
from that previous provocation (Rex v. Thomas, 8 C. & P., 817). 


In Kirkham’s case (8 C. & P., 115) the facts were that accused and” 
his son were wrestling on a floor together; the son got up, and the. 
father stabbed him with a knife which he took off the table. Coleridge, 
J.,said: “Ifa person has received a blow, and in the consequent. 
“irritation immediately inflicts a blow which occasions death, that 
“will be man-slaughter.” 


Many more cases might be cited.. The outcome of themis this. If- 
on a sudden quarrel blows pass without any intention to kill or 
seriously injure one another, and if one of those fighting, while in hot 
blood, in the course of the struggle, kills the other with a deadly 
weapon, this is not murder, but culpable homicide. But if, for instance, : 
after one of the combatants has got the other down, he gets a rope 
and strangles his enemy, or if he ties his enemy to a horse and lets: 
the horse go, and the man is dragged along the ground and killed, in 
. either case. this would be acting in a cruel and unusual manner within. 
the meaning of Exception 4 of section 300, Indian Penal Code. The 
two illustrations which I give actually occurred (Rex v. Shaw, 6 
C. & P., 372, Halloway’s case, cited at Russ. 1,718). As was tersely. 
put by Coleridge, J., in Rex v. Kirkham (8 C. & P., 115)— Although 
_ the law condescends to human frailty, it will not indulge human. 
fe-ocity.” aa! ee, ig oe 

. Here Shan Gyi suddenly finds a knife put into. his hand while he is: 
in. the grasp of Shwe Gun and in the heat of the quarrel. .Tome it 
seems clear that his offence falls under section 304, Indian Penal Code.. 
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_. The material facts as regards Shwe Thaung are that he took no part. 


in the quarrel, and was lying on the bed at the head of which was the 
‘basket containing the knife. He did not get up, but’as the two men 
in their struggles came néar him, he put the knife into Shan Gyi’s 
hand. If he had any malice.against Shwe Gun, this act might amount 
to murder, because Shwe Thaung might reasonably be held to have 
‘taken advantage of the passion of Shan Gyi to wreak his vengeance 
«upon Shwe Gun by the hand of Shan Gyi. But I think there is no 
‘evidence of this. His offence is that of abetment of the act of Shan 
-Gyi ; and as he was present, he must be held responsible as a principal. 
‘I set aside the convictions of, andsentences passed on, Shan Gyi and 
‘Shwe Thaung under seécticn 302, Indian Penal Code. The convictions 
‘of both Shan Gyi and Shwe Thaung will be under section 304, Indian 
‘Penal Code, first part, Shan Gyi and Shwe Thaung will each be 
‘xigorously imprisoned for 10 years, which*-will be commuted under 


section 59, Indian Penal Code, to’ transportation for 10 years, with © 


effect from the date of the sentence ofthe Sessions Judge: 
Amended warrants will issue. ; 





[SPECIAL COURT.] 
. Before W. F. Meres, Esq., and R. S. T. MacEwen, Esq. 
(t). AH, SHEIN anv (2) AH YIN v. QUEEN-EMPRESS. 
Mr, Gillbanks for appellants. | Mr. Fox for respondent. 


Excise Act, se 42, i hatanabitiy of holder of Excise license—Abetment—. 


ale tn breach of license by. servant. 


Where the servant of a licensed liquor vendor sells liquor in contravention of the- 


_ conditions of the license without his master’s knowledge, the master cannot be con- 
wicted under section 42 of the Excise Act for breach of the conditions of the license. 
THE case was referred to the Special Court by the Recorder in the 
following terms :— ; 
An this case an application was made to this Court to exercise its 
powers of revision under section 435 of the Criminal Procedure Code 
un respect of convictions and sentences passed by the Assistant Magis- 
trate of Rangoon under sections 42 and 49 of the Excise Act. An 
Six grounds have been put’ forward..in.the petition. The first 
ground was abandoned by the learned. Advocate for the petitioners at- 
the hearing, and the remaining grounds resolve themselves practically 
intotwo. They. are-— . 


(t) That section 42 provides’ that'““any person who breaks a 
“condition of a license. granted under. this Act, for the 
-“breach of which condition no other penalty is hereby 
“ provided, shall be punished with fine which may extend 
“to Rs. 503.” that Ah Shein, the servant, was the. person’ 
who broke the condition of the license, but Ah Yin, the. 
master, has been convicted and punished for the.act of the 
servant, which is contrary to the provisions of section 42;. 
that Ah Yin, the master, is not liable. for the acts.: of. 
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: ‘Ab Shein, the setuaut and that Ah ¥in diay not been guilty 
of any offence. , 


(2) ‘That the. conviction of Ah Shein of abetment under section. - 
49 is illegal, having regard to the definition of abetment i in. 
the Indian Penal Code. 


The condition of the license which was broken was selling liquor to: 
soldiers in uniform, and the sale was made by the servant, Ah Shein, . 
in the absence, and so far as the record shows, with out the paewlelee 
or authority, of the license-holder, Ah Yin. 

A number of authorities, English and Indian, have been cited on 
both sides. They will be found in the note of the argument, But the- 
main contention on behalf of the master is that the proper construc- 
tion of‘ section 42 is that the person who actually breaks the condition 


_ of theticense shall be punished and no one else. That the servant 


‘was the person who broke the condition, and that he, and he alone,, 


is liable to punishment’; that this is a criminal offence punishable like .. 


‘offences under the Penal Code, and the master must be shown to have 


a mens rea before he can be ‘convicted ; that this was the decision | 
arrived at by the Special Court. (Wilkinson and Crosthwaite, JJ.) in the: 
case reported in Christopher, p. 33%) on a conviction under section 9: 
of the Opium Act); that the English cases to the eontrary are inappli- 
cable, inasmuch as ‘the decisions are founded on the particular words. 
of the Statutes on which the convictions were obtained. 

For the servant it is contended that, as he has been found to have 
committed the act, he cannot be found guilty of abetting his own act, 
and that the conviction under section 49 is bad. 

The learned Advocate for the respondent contended on the first point 
that it was not necessary to prove the knowledge or authority to the 
master, that the supply of the liguor was enough; and he relied, 
amongst other cases, on Mullins v. Collins, L. R. g Q. B., 292, as: 
being on all fours with the present case. 

On the second point he contended that the servant was rightly 
convicted under section 49, and cited Wilson v. Stewart, 32L. J. 
(Magistrate’s cases) 198; and that in any case the servant was liable: 
to punishment on the authority of the Indian cases cited in the | 
argument. 

‘AS regards ‘the first point, I think it is not altogether free from 
doubt. There is the decision of the Special Court under section 9 of 


_ the Opium Act, which holds that the master is not liable for the act of 


the servant ; but the same learned Recorder who decided that case 

expressed the opinion in a previous case in his own Court that the — 
master was liable under the Excise Act onthe authority of Mullins v. 
Collins. The same expression “any person”’ is used in both Acts. 


The decision of the second point must turn mainly on the view 


fille of the first point. A man cannot of course be guilty of abetting’ 


his: own. act. 

have not thought it necessary to enter at length into the arguments: 
raised ‘on either side, as the learned Counzel will no doubt desire: to. 
be he a in. the Special Court. 
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Unving Bas to the importance of the questions raised, both to — 
the Excise authorities and to the large number of persons concerned 
in the trade, to the doubts which have been raised, and to the conflict- 

_ing. decisions which have been given, and to the desirability of 
obtaining a decision which will be binding on all the.Courts in the 
province as well as in Rangoon (for.cases of this kind must be com- 
mon), | have thought it advisable to refer the questions for the deci- 
Siow of the Special Court. These questions are :— 


(x) Is thé conviction of Ah Yin of a breach of a condition of the 
Excise Act sustainab'e ? 
(2) Is the conviction of Ah Shein of abetment under section 49 
_ of the same Act sustainable ? 
' Notes of Argument.—Lowis for Government.—This, Court may 
re-consider the law laid down ina _ previous decision of this Court: 
L.R.6 Q.B., p. 769, Stourbridge Guardians v. Droitwich Guar- 
dians. 
_ The present caseis tobe distinguished from the case of Queen- 
Empressv. Yaung Letk and another (Christopher, 331). The offence 
of a breach of section 42, Act XXII of 1881, is only punishable with 
fine and not with imprisonment, although payment of the fine may. by. 
section 64.0f the Penal Code be enforced, and the imprisonment is to 
_be imprisonment in the civil jail. In section 9 of the Opium Act.the . 
sentence awardable is one of imprisonment and fine: here the sen- 
_ tence under Act XXII of 1881 is fine only. Yherefore the two cases — 
‘ differ, and this is not a criminal proceeding, but in the nature a4 a 
civil remedy. 
Gillbanks for the défendants. —Reads the reference. Cites Mut 
lins and Collis, L.R.9 Q. B., 292, 
‘This went on the construction of section 16°6f 35 and 36 Vic. 
‘€. 94. 
. Under my client’s license he is net bound personally to carry on the 
business i in question; he might employ aservant. Under section. 42 
the pérson breaking the condition of the license is the person liable. 
Here that person is the servant. ¢ 
Attorney-General v. Stddon, t C. and J., 220, has no application. 
Queen v. Stevens, L. R., 1 Q. B., 702. There the proceedings were 
of the nature of a civil action, although criminal in form. Hearne v. 
Garton. and Stone, 28 L. J. (Magistrate's cases), p. 216. Covev. 
Fames, V..R.7 Q, ‘ey 135. 
ee Re al, , Queen-Empress v. Nuddiar Chand Shaw. 
Here the Act viva) makes the HgensesHolden punishable for an 
offence under section 6o. 
_ U.L.R.8Cal., 207, Inve Bany M. Shaw. In re Ishur C. Shaka, 
19 W.R., Cr. 34. Queen-Empress v. Eshan Ee Bek L.R. g Cal. 
847: 
* This isa criminal charge. If the master -is i be ressenatble for 
the act at the servant, complicity. must be proved, 
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Chundi C. Mukerji v. Queen-Empress, 1. L. R, 9 Cal., 849. 
‘Broome, L. Max., 6th Ed., p. 820, Respondent superior. 
Wilson v. Stewart, 32 L, J. (Magistrate’s cases), 198. | 
Mellor v. Denham, L.R- § Q. B.D., 467. : 
. Queen-Empress v. Whitchurck, L.R.7 Q. B. D., 534. 
‘Lowis in reply.— 
Regina v. Dixon, 3 M. and S. ; 265. 


'’ The master ought to have elt care that his servant “did not break 
the law. ae 
’ Attorney-General v, Risdon, 1 C.and J., 220. 
Roberts v. Humphreys, LR, 8 Q. B. , 483. Mullins and Collins, < 
ub supra. « 
: Bosley v, Davies, L. R., 1 Q. B. Des He 84. 
Redgate v. Haynes, L Rot Q. B. D., p- 89. 


The judgment of the Court was fee ae 


MACEWEN, J.—In this case the facts found by the Assistant ; 
Magistrate of the Rangoon Town district are as follows :— 

The defendant Ah Yin is the license-holder of a liquor-shop ; Ah 
Shein is his servant and agent. Ah Shein sold some liquor to two - 
European soldiers in -uniform. This was a breach of the conditions © 
of the license. It is not alleged that Ah Yin was present at the sale. 
The Assistant Magistrate’s finding is in these words: “TI find Ah 
“Yin guilty under section 42 of the Excise Act and fine him Rs. 50, 
“or in default one month’s imprisonment in the civil jail. Ifind Ah 
“Shein guilty of abetting Ah Yin in committing a breach of the 
“ conditions of his’ license, and [ fine him Rs. 50, or in default one 

“ month’s imprisonment in the civil jail.” 

Both the accused moved the Recorder in revision, and the Recorder 
has made a reference to the Special Court in these terms: — 

(1) Is the conviction of Ah Yin of a breach of a condition of 
his license under Bection 42 of the Excise Act sustain- 
able ? 

(2) Is the conviction of Ah Shain of abetment under section 49 
of the same Act sustainable ? 

We have had the advantage of the assistance of Messrs. Gillbanks 
and Lowis in the consideration of the two points raised in this | 
reference. 

As regards the first point, we find that the question very closely 
resembles that. which was put to the Special Court in Criminal Refers. 
ence.No. 5 of 1880, Queen-Empress v. x aung Letk and Thon Y. aung, 
reported at Christopher, 331. 

In that case it was held that oe a servant of a licensed opiuni= 
véndor sold opium in excess of the terms of the license, without the 
knowledge of the master, the master could not*be convicted under 
- section .9 9 of the Opium Act. In the decision of that case Mr. Willkin- 
son. considered a former decision of his own sitting as Recorder 
(Ousen-Liaipress v. lh Po and ee) the file of which. has begn 
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examined by us. In that case Mr. Wilkinson let fall the opinion that 
the master was liable to punishment under the Excise Act for a 
“breach of the conditions of the license, although the master had no 
knowledge of the act of his servant, by whom the condition had been 
‘broken. But, as Mr. Wilkinson remarks in his decision in that case, 
this question did not there arise. Therefore the case of A Po does 
‘not assist us. In his remarks on that case in his decision in Queen- 
Empress v. Yaung Letk, Mr. Wilkinson seems to have overlooked the 
’ fact that the question of the master’s responsibility was not before 
him in the case of Ah Po. Therefore there is in fact no conflict 
-between the cases of Queen-Empress v. Ah Po and Queen-Empress 
v. Yaung Letk. We entirely concur with the remarks of Mr. Crosth- 
-waite in Queen-Empress v. Yaung Letk, where he says that in order 
‘to convict the master itis necessary that there should be evidence to 
show that the master caused the act tobe done by the instrumentality 
_of his servant. . 
We think that had it been the intention of the Legislature to hold 
the master responsible in penal consequences for an offence under 
Section 42 of the Excise Act, committed by his servant without his 
knowledge, this would have been plainly laid down in the Excise Act. 
It is pressed upon us that these are not criminal proceedings, and. 
this argument is supported by reference to the English cases noted 
in the argument of the Government Advocate prefixed to this deci- 
sion. It seems to us clear that a prosecution under section 42 of the 
‘Excise Act is a criminal proceeding, and that the master must be 
proved to have instigated or to have assisted his servant in breach of 
‘this license, within the’ definition of abetment as given under section. 
107, Indian Penal Code, béfore the master can be dealt with for his 
‘sérvant’s act or omission under section 42 of the Excise Act. The 
case of the servant presents no difficulty. The law is clearly ex- - 
plained by Couch, C.J., in the case of /shur C. Shaha (19 W.R., p. 35, 
C.R.), which is on all fours with this case. In that case the- accused 
had made sales under cover of a license in the name of a person for 
whom he was acting as agent, 
Couch, C.J., said: “ He cannot be allowed to set up that it is not a 
“license to himself to sell liquors in this shop. If it.is not, he would 
“ have been for some time breaking the law by selling liquor without 
“fa license. Although this license is not in his own name, J think, 
“for the purpose of dealing with him under Act 21 of 1856, section 
* 43, it must be-considered that he was licensed to sell by it, and that 
‘his act was a breach of the conditions of his license. He must not 
4“be allowed to-evade the consequences of his act by setting up that 
“he has been illegally keeping his shop open for the'sale of liquor, 
““ and selling liquors there. If this-was not his license, he has been 
“‘ ouilty of a breach of the law in selling liquor without a license, and 
_“ might have’ been convicted under another provision of the Act.” 
+ Qn these grounds we think that the master was not liable under 
_-Section 42 of the Excise Act, and that the servant should have been — 

‘convicted, not of-abetment of a breach of the license, but of. a breach 
"of the license under section 42 of the Excise Act. 
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Before W.F. Meres, Esq. 
Criminal Revision QUEEN-EMPRESS ». (1) NGA PO. (:) NGA PO THIN, @) NGA: 





- No. 1150, HWE HANYIN. — 
gee, - Act ITI of 1867. (Gambling Act), s. 16—Fines—Rewards—Recovery. of vewards 
. 6. we paid away. r 
- When fines are inflicted under section 3 or 4 of the Act and moneys or articles 
aré forfeited; the Magistrate trying the case may award part or.allof ecther 
the. fines recovered, or the moneys and sale proceeds of articles forfeited, to. the 
informer, but he cannot award both the fines and the moneys and sale proceeds of 
articles forfeited. , 
The Magistrate in this case fined one person Rs. 15, and another 
Rs. 5, under section 4 of the Public Gaming: Act of 1867. Nineteen- 
twentieths of the fine he awards to “informers through the District 
Superintendent of Police, also half of the forfeited money.” He 
nowhere says in his order what the sum forfeited amounts to. . 
I think the use of the disjunctive ‘or’ in section 16 of the Gambling 
Act of 1867 puts it out of the power of the Magistrate to award both 
' the fine and the confiscated property to the informer. Let enquiry 
be made if the fine was paid, or if the convicted persons, Nga Fo Thin 
‘and Nga Shwe Hnyin, were imprisoned under the order of the Magis-. 
trate, and Registrar will fix an early day for the further consideration. 
of this case. — a cas ; + 
” 1886. _ It now appears from the report ‘of the Deputy Commissioner of 
April ‘Frome, dated 26th ultimo, that the fines in this case were paid. If 
E90 the rewards ordered by the Magistrate have been paid away, there 
exists no. provision for their recovery. If they have not been. paid 
away, the fines paid and not the moneys coafiscated, will be disposed 
of in accordance with the instructions of the Magistrate. Return the. 
papers. 
[SPECIAL COURT.] 

Civil Reference Before W.F. Meres, Esq. and R. S. T. MacEwen, Esq. 
No.3. (1) MA ON, (2) MAUNG PYA. GYI, anv (3) MAUNG GYI, (Pratwrires) 
_ 1885, v (1) KO SHWE O. (2) KO THA DUN, (3) MA WAING, anv (4). 

eG oe 
* , Ur 4 Si AW—LUHNCYITANCE—LOWer O APERLS tO QA2S; : | 4 aan 
ee or. Partition—Interest of ahs in the Pints Oe ides 
— There is in the parents an absolute disposing power of the property of the parents, 


and a parent may even revoke, at any time during his child’s life, a present given - 
by.the parent to the child. ; : y 
. On the death. of one of the parents the eldest son or daughter may claim his or 
her share, and the remainder of the property vests in the surviving parent for him- 
‘self. or herself and the remaining children. : 
. Although ‘without the consent of the surviving parent the other children cannot _ 
obtain their shares, yet the surviving parent may, ifso minded, partition the inheri« 
tance, retaining his or her share; and as to the part so'retained (asthe surviving 
‘parent’s share) it is at hisor her absolute disposal. ees : 
A Burmese Buddhist widow has not an absolute interest in the whole of the 
family property on the death of the husband, but she hes an absolute right in: 
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‘respect of her own share and a life interest in the remainder, and she has not the 
right of absolute disposal of the remainder, but only a power of sale in case of neces- 
sity. 
THE Judgment of the Court was delivered by— 
' Meres, J.—This is a reference from the Court of the Recorder of 
‘Rangoon under section 76 of the Burma Courts Act. 
The plaintiffs in the suit are three of the grandchildren of one U 
’ Saand Ma The, deceased. The first and second defendants “are the 
sons, and third and fourth defendants are the granddaughters of the 
said U Sa and Ma The. ; 
U Sa died 22 years ago leaving a widow Ma Tha, two sons (the 
first and ‘second defendants), and two daughters (since deceased),. 
' MaSa {mother of plaintiff No. 1 and Ma Waing, defendant No, 3) 
and Ma Ko (mother of. second and third plaintiffs and the 4th de- . 
féendant). to 
At the time of his death U Sa was possessed of a house in Latter 
Street, Rangoon, and money with which he and his wife Ma Thé 
traded. The widow on the death of her husband took possession of. 
the house and the money and continued the trade. The house was 
transferred into her name inthe register of town lands and so re- 
mained until shortly Before her death. The sons lived with their 
mother in the family dwelling-house till the time of her death, the 
daughters until they married. The second son Ko Tha Dun (defend- 
ant No. 2) assisted his mother in her trade and business. 

- Ma The died onthe 27th July 1884. This suit has been brought 
by three of the grandchildren of U Sa and Ma Thé to have (1) a deed: 
of sale of half of the family dwelling-house and land in Latter Street, 
dated the 11th July :884, made by Ma Thé isi favour of her second | 

son, Ko Tha Dun (defendant No. 2) set aside; (2) a deed of gift of the 
remaining half of the said house and land, dated the 12th July 1884, 
‘in favour of the eldest son Ko Shwe O (defendant No. 1), declared 

’ null and void ; (3) to have the real and personal estate of the said U 

*Saand Ma Thé administered by the Court, the land and house sold, 
and the-rights of the several parties to the inheritance declared, 
apportioned, and distributed. i . 79 8} 
The issues of fact raised in the case have been disposed of by the 
lower Court. Three issues of law have been ‘raised and referred to 
this Court. These are :— ar E : 
(1), Whether Ma Thé had power to dispose of the whole of the 
property belonging to her husband U Sa, which came to. 
her at the time of her husband's death in the manner she 
has done and without the consent of the plaintiffs and - 
other persons interested in the inheritance ? : 
(2) If she was not. competent to dispose of the said property, 
to what-shares are the plaintiffs entitled? — 
{3) Which of the plaintitts, if any,js entitled to share in the 
property in dispute, if such property be not capable of 
division ? 
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,: The question which we. have been asked: to determine is the first 
of’these issues. -Itis admitted that if the property must now. be sold . 
and administered, there will be no practical difficulty with regard to 
the otherissues, +. . — as aero, Seed 
‘The lower Court found that at thé time of his death U Sa was 
possessed of the Latter Street property,—that is to say, it stood in his 
-sole name,—but whether it was acquired by the joint exertions of 
himself and his wife in their trade did not appear: there was no evi- 
dence on the point. We take it therefore that the immoveable property 
“belonged to U Sa and Ma The at the time of his death. It also did 
not appear what money was left at the time of U Sa’s death, but Ma 
‘The was possessed of about Rs. 700 at the time of her death. : 

Ma The carried on the trade for some time by herself and after- 
wards with the assistance first of her eldest son and afterwards and 
‘mainly with her second son Ko Tha Dun (defendant No. 2), On 
these facts the first legal issue raises two questions :— : 
(1) What was Ma ‘The’s interest in this property? Was it an 

' absolute interest or merely alifeinterest? © ~ 
' (2) Had she the right of disposal of it during her lifetime, or - 
was ‘her right restricted by the rules of inheritance 

| according to Buddhist law? . 

Mr. Sen has contended for the plaintiffs, on the authority of seve- 
ral passages of the Manu Kyé, that Ma The had only a life interest 
and was incapable of alienating any portions of the property. He 
has referred us to the text at page 181 of the 2nd edition of Richard- 
son’s translation, which contains the following passages :—-. a 

- € The-scholar has power over the property of the teacher, children over that of 
‘their parents, the wife over that of the husband, andthe slave over that of the 
master. Regarding these four kinds of power when the teacher has taught’ the 
‘scholar his craft and they are living together, their property isin common.* * * 
As regards buying and selling, inasmuch as they are joint proprietors, the scholar 
-shall not sell without the knowledge of the teacher nor he without the knowledge of 
“the scholar.” o . 

And again at page’272 :— 

“When the father has diéd, the two laws for the partition of the inheritance 
between themother andthe sons are these,—let the eldest son have the tiding 
horse, elephant, goblet, betel apparatus, sword, Clothes and ornaments and of the 
slaves, the betel-carrrier and two water-carriers, and let the mother have her clothes. 
‘and ornaments, goblet, betel apparatus, and all the female slaves. Let the residue 
be divided into four parts, of which let the eldest son have one, and the mother 

and youpger children three. This is the law when the mother does not marry 
_ cagain,” ; 5 ‘ i. 

And again at page .269, which refers to partition on the death of 
‘thé mother :-— id : 

“ Let the eldest son have’ one male slave, one pair of good buffaloes, one pair of 
oxen, one foreign and one Burman goat, and one pé arable land ; with the excep- 
‘tion of these things, let the father and younger children have all the ‘property, ani- 
mateand inanimate. (Jaxu Kyé, Richardson’s 2nd edition’) j ; 

From these ‘texts it ig, contended that the property is family pro- 

' periy:} that the mother and children have all separate and distinct in- 
terests in it; and that neither father nor mother.caa deal as he or 


‘ 
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she pleases with property in respect to which the children have an 
‘interest. That the interest of the father and mother is joint with that 
of the children, and that, although during their lifetime they are en- 
titled to have the management of the property, they have not the dis- 
posal of it without the consent of the children, except where for neces- 
sary purposes they may dispose of the property. The passage refer- 
ring to necessity is at page 270, and is in these words: ‘If from neces~ 
“sity he (the father) uses the property for subsistence, let him have a 
“right to do so” (Manu Kyé, Richardson’s 2nd edition). Section 26 
of the Wunnana has also been quoted to us.as an argument in support 
of the construction to be placed upon the text in the Manu Kye. Sec- 
tion 26 runs thus :-— 
“TF at the death of thefather, the mother, having equally divided the inheritance 
with the sons (children) and taken her half share, marries a second husband and 
unites her property with that cf the second husband, the second husband: alone 
owns er property at her death, for each having received his or her share, it is the 
mother’s preperty and the children have no claim thereto,” z 
The contention being that it is evident that on the death of the father 
the mother and children have an interest in the inheritance. If divi- 
sion of property takes place and the children receive their shares, then 
they have no further claims upon the mother, but that it would be 
otherwise if the mother did not make a proper division of the property 
on the death of the father. Section 27 says:— ; 
«Tf the husband dies withcut issue, the young wife should own the whole pro-~ 
' perty. Similarly, if the wife dies, without issue and the husband is left, he should 
own the whole property.” (Wunnana, Mr. Jardine’s Note No. 5.) 
‘That it is clear from this also that, except in the instances referred. , 
to in section 27, neither the father nor the mother, on the death of 
either, can claim the whole of the property; section 29. is also relied 
on'as confirming the text in the Manu Kye. We have also been. 
referred to two decisions of the Judicial Commissioner, Mr. Sandford, 
(Nga Myaing v. Mi Baw, see page 39 supra) on points of Buddhist 
law, where it has been held (1) that wten ancestral property is found 
in the hands of a third person, the heirs of the original owner have a 
- right to the first offer should the possessor wish to sell, and (2) that. 
the consent of all the co-heirs is necessary to. the sale of undivided 
ancestral property and that a sale effected to strangers without being 
first offered to-the co-heirs is invalid if the co-heirs promptly assert. 
their rights. It has also been held by the learned Judicial Commis- 
sioner, Mr. Jardine (in the case of Nga Shwe Yo. Mi San By uy, 
see page 108 supra), that on the death of the father the children take 
an interest in the property, and that a wicow has zo power to sell, 
without the consent of the children, land 7x which the children had a 
. vight to share. \n the case of Mt Saung v. Mi Kun (see Page 115 
supra) the question is discussed, but not decided, whether the widow 
takes only alife interest with the power of sale in case of necessitous 
’ circumstances or otherwise. The assessors consulted in that -case 
differed upon the point, and it did not become necessary to decide it. 
“The Mohavicchedant (Mr. Jardine’s Note No. 6) recognizes the rights 
” 6f children to share in-the inheritance on the death of either or, both 


parents. 
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Mr. VanSomeren, for the defendants, admitted that the section 
already referred to and translated at page 272 ‘of the Manu Kyé 
. (Richardson’s and edition) gave the. children an interest at the death 
of one of the parents, but contended that this was the solitary instance 
throughout the various Dhammathats where such a right was recog- 
nized (except in the case of the eldest son) and that the children took 
no interest until after the death of both parents; that the first text was 
contradicted by another text (section 11, page 275) of the same. 
Dhammathat, that a sole surviving parent ‘during his or her lifetime.. 
was the absolute owner of the property and could do what he or she 
pleased with it. He further contended that the texts which imposed 
restrictions upon the disposal of the property referred to: only. such — 
property as all the members of the family had a common interest in, 
2.@., property acquired by their joint exertions, self-acquired by their 
joint skill or labour ; that if all the members of a family lived together 
and traded jointly, no one member, without-the consent of the others, 
could dispose of any portion of the joint property acquired by their 
joint labours and exertions, but that this rule did not apply to pro- 
perty which children might expect to receive from their parents and 
with respect to which they had themselves in no way contributed ; 
‘that property acquired by a man himself either by inheritance or by 
gift was his own absolute property and did not fall within the rules 
of limitation quoted in the foregoing texts; and sections 68 and 69 on 
pages 302 and 303 of the Manu Kyé (Richardson’s and. edition) have 
been pointed out in support of this view. That in this particular 
-case Ma Thé succeeded to the whole of the property as ahsolute 
owner on the death of her husband, U Sa, and that, except as to the 
share of the eldest son, the other children had absolutely no interest. 
whatever. Pages 4 to 6 of Mr. Jardine’s Note No, 5 have been 
referred to, as also the note to the text at page 5 referring to a ruling 
of Major Sparks was quoted. It is there stated, on the opinion of a 
Moulmein Advocate, Mr. Sutherland, “that the rights of children in 
“the estate generally, as against their own father and mother, virtually 
“amount to and are treated as merely possible rights contingent 
“on the parent’s death” (Wunnana, Mr. Jardine’s Note No.. 5, 
page 5) ‘‘and that the most vivlent differences of opinion exist among 
“‘ Burmese judges as to the nature of the, widow’s estate.” In support 
‘of this view the Dhammavilasa (Mr. Jardine’s Note No. 7) has also 
been quoted, and no doubt certain sections of that Dhammathat would 
appear to lay down that certain children are entitled to more than: 
other children under particular circumstances; and Mr. VanSomeren: 
contends from this that children cannot-claim certain shares as a’ 
matter of right. . 

With regard to the main question and. the two views which have 
been put before us, we think we-are bound to follow, as far as we are 
able to understand them, the rules laid down in the various Dhamma- 
thats, in so far as they are consistent with one another. The rule in 
Manu Kyé (p..181, Richardson) referring. to the division of the in- 
heritance on the death of the father appears to us to relate to a case 
where.at the request of the children, and with her consent, the mother 
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divides the property..' But it does not apvear from this text that the 
children can (with the exception of the eldest son) zzs¢s# on receiving 
their shares, for section 11 (p.-275) says—It must not be divided till - 
“her (the mother's) death.” This view, that the younger children 
have no right.to a division of the inheritance until the death of both, 
is supported by section 17 of the Wunnana, section 25 of the Manz. 
‘Thara Shwe Myin, and section g of Mr. Minug’s translation of the Wun- 
nana: and the learned Judicial Commissioner, Mr. Jardine, has decided 
in the case already referred to that ‘no rule has been shown, either 
‘in the Manu Kyé or any other Dhammathat, allowing any but'an 
“eldest son or eldest daughter to claim or share {z.e., a division] un- 
- “til both parents are dead.” We think it clear therefore from these 
authorities that the plaintiffs (who are only grand-children) could not 
-,have demanded any share of property from “Ma The during her life- 
time. But this does not dispose of the question of Ma Thé’s abso- 
lute ownership in the property and right to dispose of it as she pleas- 
ed, without the consent of the other persons_ interested init. Mr. 
VanSomeren has contended that there is no such thing known to — 
Buddhist law as a vested estate; and that as a matter of fact Bud- 
dhists sold and mortgaged property every day without reference to 
' their children: that the only right that children had was a right of 
. pre-emption in the case of sale of ancestral property and, on the death 
of both parents, the right to have whatever might be left divided i in as 
particular way. 

It seems clear that the parents during their lifetime have an abso- 
lute disposing power over their property, and that they cannot be con- 
trolled in this by their chiidren. The following texts are in point :— 

“ If, living and eating together, the parents without the knowledge of the child- 
ren shall confer a gift on any one, let them have a right to do so, the children on 
the plea of living and eating together shall not take it back.” [Manu Kye, P. 239.) 

“If parents, from affection, have made presents to their children during the whole 
difetime of the children, if the parents wish to take back their gift, let them have the 


right-to do so.” [Mariu Kye, p. 233-] 
“Ifa thing is given to a person for life only, at his death let the giver, if he i is 
calive, receive it: back ; 3 if heis dead, lét his children cr grand-childten receive it.’”. 


{Manu Ky?, p. 236.] 
As to the power ee the parents to take back a gift to a child, see 
also Manu Kye, p. 3 
At first sight the ee on which Mr. Sen natin relies | appears 
‘to lend some support to his argument. He refers to the passage at 
page 181; Manu Kye, in which ‘it. is said that parents have power 
' over the property of their children, and children have power over the 
property of their parents. What power is here meant? The power . 
‘of children over the property of their parents is said to be of like 
nature. with that of a-scholar over the property of his teacher and that 
--of a slave over the property of his master. From the following pas~ 
sage of the 43rd Chapter of the 6th Volume it appears that, the 
scholar’ s. power is limited to the due discharge of a trust :— : 
AS regards the scholar’s power over the property. of the teacher, he may give 


dt ‘over. in charge of the scholar, and then, without his (the scholar’ pe knowkdge, he 
_ {the teacher) has n no right to give or lend it to any one.’ 
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: The writer'goes on to explain that his position is based upon the 
fact that the scholar has been placed ift charge of the property as: 
steward of his master. So also at page 241 of the Manu Kyé it is. 
laid down that “If the scholar on the ground of his being a scholar 
or disciple shall give away the property of the teacher, he shalf 
“ have no right to doso; the teacher is the chief or owner of the 
“ property.” So also as regards the gift of a master’s property by 2 
slave it is said, at page 241, Manu Kyé:— 

“As regards a slave giving away the property of his master, the slave, the giver 
has no right to give it, nor hasithe receiver any right to receive it ; let the master 
take back the whole.” ; 

“But if the slave has been placed in charge of the property, then}in- 
the discharge of the trust, he may lend his master’s property. Thus 
we find laid down in this same Chapter 3 of Volume VIII of the Manu 
Kye (p. 241) the following :— ; 
aS If the slave has been made steward or overseer of his master’s property, and 
if in that capacity he shalllend any property, animate or inanimate, the master’shall 
have no right to say that he was not aware of the loan, because the steward -has.a. 
right to lend the property for a time.” . 


. This passage is in complete harmony with the passage quoted © 
above from Chapter 43 of Volume VI at page 181 as to the position 
of a scholar in charge of the property of the teacher, and this propo- 
sition is in accord with the reasonable doctrine of English law that a 
principal may not repudiate the act of his agent done during the 
agency and within the scope of the agent’s authority. On the other 
hand, the master may dispose at will of the property of an hereditary 
slave (p. 241)... It is clear from the last parsage of the 43rd Chapter 
of Book VI of the Manu Kyé that the writer, whén-he says that the 
child, scholar, or slave, has authority over the property of the parent, 
teacher, or master respectively, refers either (1) to property which 
belongs jointly to these persons and not to separate property, or else 
(2) to property of the parent, teacher, or master, which has been 
placed by such person in charge of the child, scholar, or slave, as an 
agent. The writer says :— ae 

“ Notwithstanding what has been said of the teacher an ad 
children, master Bat slave, or husband - and wife, if the ees e suatrs oF 
under the charge of separate people, or if they are not on cordial terms but distrust 
each other, and one shall without the knowledge of the other give, lend, or exchange: 
anything, it comes under the head of destruction or fraudulent concealment, and. 
may be made the matter of a suit af law.” 

Thus it appears that Chapter 43-of Volume VJ is not in conflict with: 
the other passages, which clearly lay down that parents. have a right 
of disposal of their property without reference to the wishes of their. 
children. This is not the case of property acquired by the joint 
Jabours of parent and child, and it is not necessary here to consider- 
the nature of the interests of parent and child in property so acquired. 
Unless it is a doctrine of the Buddhist Jaw that a child at his birth 
acquires an interest in the property of his parents, ¢e.g.,as under the 
Mitakshara law in Bengal, it is difficult to understand how the position 
which Mr. Sen has taken up.can be supported. We. can find no’ 
authority which goes to this length. It-has. been shown aboye that. 
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there is, in the parents, an absolute disposing power of the property 
of the parents, and that a parent may even revoke, at any time during 
his child’s life, a present given by the parent tothe child. By Bur- 
mese law the eldest son is peculiarly favoured; butit is only on the 
' death of one of the parents that the eldest son can claim a share in. 
the property of his parents. Thus Chapter 2 of Book X of Manu 
Kyé deals with the mode of partition between father and son on the 
death of the mother (p. 269). Chapter 5 deals with partitions between 
mother and son on the death of the father. Chapter'16 deals with a 
case of a daughter-in-law whose husband dies in the lifetime of his 
parents. ‘lhe widow is declared -entitled to a portion of the inherit- 
ance of her husband’s parents “‘ because she was in reach of a portion, 
that is, was alive at the death of his parents.” 

A similar expression occurs in Chapter 6 of this Book, There the. 
case put is that of a father marrying and dying without issue by his 
second wife. Onthe ceath of his step-mcther the son by the first 
wife is declared entitled to a share “because it is the inheritance of 
his step-mother and within his reach (that is, he became her son 
before it was divided).” ; 

On the death of one of the parents the eldest son or daughter may 
claim his or her share, and the remainder of the property vests in the 
surviving parent for himself or herself and the remaining children. 

We have shown above .that although without the consent. of the 
surviving parent the other children cannot obtain their shares, yet the 
surviving parent may, if so minded, partition the inheritance, retain- 
ing his or her share, and we think it clear that-as to the part so retain-° 
ed (asthe surviving parent’s share) it is at his or her 4t solute disposal 
[Wunnana, section 26, Chap. on Inheritance]. 
_ There is then an ascertainable interest in the property in question, — 
which, when separated, is at the absolute disposal of the surviving 
parent. Why should this disposing power be limited until division ?. 
Is there any ground for holding that a parent who has lost wife or 
husband has less power of disposal over his or her property (¢.e., his 
or her ascertainable interest in the whole property) than was possess- 
ed before the death of either parent? This aspect of the case does. 
not appear to have presented itself to the Judicial Commissioner in 
Nga Shwe Yov. Mz San Byu and otkers (see page 108 supra). So 
far as the Judicial Commissioner holds that without necessity the 
surviving parent cannot dispose of the interests of the children, his 
position appears unassailable. But it does not seem clear how the 
argument that the widow cannot sell her own share is advanced by 
the rule laid down in Manu Kyé, Book 7, section 36, ‘and Book 8, 
section 31, whichrequire that ifan outsider has bought land, if he - 
wishes to sell it again, he must first offer it to the heirs of the original 
owner. The other arguments, Nos. 2 and 4, in that decision do not . 
es directly bear. upon the widow’s rower of disposal of her. own ” 
share... : 

The case of Vya Myaing v. Mi Baw (page 39. supra) has no appli-.. 
cation here, because as to part of the property disposed of by Ma Thé . 

ae 





- 
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jt passed by gift and none of it was ‘ancestral’ estate of Ma The. 
Sofar as the undivided shares of the other sharers are. concerned, . 

_ neither the” gift nor sale by Ma Thé can_ be justified. Applying a 
well-known principle of English law, the sale and the giftin the pre-:: 
sent case appear ‘to be good so far as they cover the interést of Ma: 
Thé ia the property which purported to pass. under the gift and the: 
sale, te 

The conclusion, then, at which we have arrived after a full consider- 

' ation of the various authorities and cases which have been cited to 
us is that a Burmese Buddhist widow has not an absolute interest _ 
jn the whole of the family property on the death of the. husband, 
but that she has an absolute right in respect of her own share and a 

'. life interest in the remainder, and that she has not the right of abso- 

Jute disposal of the remainder, but only a power of sale in case of 
necessity. _ ey) 

BW think, therefore, that the answer which ought to be returned to.” 
the first.question referred to us is that Ma Thé had a right to. dispose - 
of her own share by sale or gift, but no such power in respect of the. 

remainder of the property, and that to that extent the deeds executed 
shortly before her death are invalid. No necessity for. the sale of the. 
‘remainder ‘was set up, and that would be the only ground upon which | 
the sale of that portion could be upheld; for it was not effected with 
the consent of all the heirs._ coil | 


We have not been asked to give any opinion on the second and 

third questions, which relate to the shares of the different-parties, it 

“ing admitted that these are sufficiently defned by the Dhammathats | 
ja division must take place. 


The case will therefore go back to the lower Court for final dis- 
posal with this expression of our opinion on the first question submit- 





ted to us. ; 
The costs of this reference (five gold mohurs) to abide the result of 
the suit. ; 
_ Before W. F. Meres, Esq. 

a QUEEN-EMPRESS . KA LU. 
1985. y Indian Penal Code, s. 75—Criminal Procedure Code, Chapter XXII—Summary 
Aprik proceduye—Habitual offender. : : 

Z9. The summary procedure laid down in Chapter XXII, Code of Criminal Pro- 
me cedure, is'not: adapted to the trial of offences to which section 75, Indian Penal. 


Code, applies. 

_Iustration.of inadequate dealing with an old offender under Chapter XXII, 
Indian Penal Code. ; ‘ Pe ia 

THE accused.in this.case was tried in a summary way by the Dis- 
trict Magistrate of * ©* * and was sentenced under sec- 
tion 379, Indian Penal Code, to three months’ rigorous imprisonment 
and thirty stripes. The case was one of petty theft.: The Magistrate . 
remarks of the accused that he ‘has been three times previously con-. 
victed of theft, but that. as the last. conviction was in January 1883 
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I have not dealt with him under section 75, Indian Penal Code,” 
I find evidence of the following previous convictions on the file:— — 
Date, Offence. Sentence. 
The 3rd January 1879 ... Section 379, 
I. P.C. .... Two months’ rigorous imprisonment 
and twelve stripes, 
The zoth March 1882 ... Sections 379 


and 354, 
‘ 1.0. C. ... One month’s rigorous imprisonment, 
The 6th April 1883... Section 380, 
I.P.C. .... Six months’ rigorous imprisonment. 


The sentence passed on the 3rd January 1879 suggests that this 
‘was a second conviction under section 379, Indian Penal Code. 


The Magistrate ought not to have tried this case in a summary 
way. If he intended to make use of any of the previous convictions 
in considering the sentence to be awarded, he was bound under the 
Jast paragraph of section 221, Code of Criminal Procedure, to set ou 
the previous convictions in the charge. As no charge is framed in a 
trial in a summary way, this consideration should have convinced him 
that.the summary method was unsuited to the circumstances of the 
present case. 


The sentence passed by the Magistrate isan inadequate one. It . 


is the maximum substantive term of imprisonment awardable in a 
summary trial. It is to be feared that the simplicity of the summary 
procedure has been the cause of the failure of justice in this case. 


From the search which had been made for previous convictions 
(which appears to be imperfect), it appears that for the past five 
years the accused person has made a habit of preying upon his neigh- 
bours. The Magistrate ought to have taken care that on this occa- 
sion a sentence more in proportioa to the deserts of the offender had 


been awarded, The sentence has expired and the accused is at large 


again. 





[ SPECIAL COURT. ] 
Before W. F, Meres, Esq., and R. S. T. MacEwen, Esq. 
dn the matter of a reference by the Judicial Commissioner of British Burma under 
> section 76 of the Burma Courts Act, 1875. 


Act X of 1882 (Code of Criminal Procedure), s. 435. 


A District Magistrate is empowered under section 435 of the Code of Criminal 
Procedure to call for and deal with the record of any proceeding before any Magis« 
‘trate of whatever class in his own district, 


THE Judgment of the Court was delivered by— 

MAcEwEN, J.—The question referred to us'is this— 
__Is a District Magistrate justified, under section 435 of the Code of 
Criminal Procedure, in calling for and examining the proceedings of 
a Magistrate of the first class exercising jurisdict‘onin the same 


district ? 


Criminal Reference 
No, ty ‘ 

1886, 

May 

26. 


Criminal Appeal 
No. 64, 
7886. 


Fune 
o Be 
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This question ‘has recently been decided in the affirmative by a -fulF 
Bench of the Calcutta High Court; see the case of Opendra Natk 
Ghose v. Dukhint Bewa cited in the teference. All Subordinate 
Magistrates ave ‘‘inferior” to the District Magistrate within the- 
meaning of section 435 of the Criminal Procedure Code, and a Magis- 
trate of the district is Competent under that section to call for and 


‘deal withthe record of any proceeding, before any Magistrate, of 


whateyer'class, in his own district: see also the case in Indian Law-. 
Reports, 10 Bom., 131, The question must; therefore, be answered. | 
in the affirmative. 
Before W. F. Meres, Esq. . 
NGA PO MYA »v. QUEEN-EMPRESS, 
Mr. Ba On for appellant. 

Evidence Act, s. 30—Confession of co-accused. 
mi A. person should not be convicted mereiy on statements contained in the confes-- 
Sion of a co-accused without corroborative evidence. , ; 
THE appellant in this case has been convicted by the Sessions: 
Judge of * * * and has been sentenced to transportation for life 
under sections 295 and 436, Indian Penal Code. I had occasion tor 
consider the evidence in this case. recently in Criminal Appeal No. 
70 of 1886. That the complainant’s house was attacked by dacoits. 
and was burnt to the ground is abundantly proved. The dacoits, 


’ when they left the house, left behind some torches, made of cloth of 


a peculiar pattern, A few days later a party was surprised in the 
house of the witness Pe Te, and one of these who attempted to escape,. 


~ named Po Ta, threw away a pot while attempting to escape, which was: 


found to contain torches made of cloth of the same pattern as the 
torches left bythe dacoits at the complainant’s house. 

Among the parties surprised at the house of Pe Te was the present _ 
appellant, Nga Po Mya. Nga Po Mya’s name occurred in the con-- 
fessions of ‘two persons tried wjth Nga Po Mya ona charge of com-' 
mitting the same dacoity, A few days before the party was sur- 
prised at the house of Pe Te, Nga Po Mya, with some of those sub- 
sequently captured at Pe Te’s house, was present at a cock-fight, and: 
in his presence Po Ta said that it would not be necessary to make 
torches for. a dacoity which was being plenned because some of the: 
torches made by them in the dacoity in the present case were still 
with them. That is the case for the prosecution. In my opinion 
this is. not enough for a_corviction of Nga Po Mya on the present 
charge.. That Nga Po Mya’s name is mentioned by two other, co-: 
prisoners as having taken part in the dacoity is very weak evidence. 
Section 30 of the Indian Evidence Act permits the Court to take into 
consideration the.statements of the co-accused against this’ appellant.. 
What effect isto be given to the words “take Yato consideration?” 
An aécomplice, when under examination asa witness for the prose= 
cution, is placed upon his oath, and if he gives false evidence he is 
liable to a’ prosecution, and thé pardon which has been conditionally: 


“given him may be withdrawn. Yet’ no Judge would act on the 
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-nucorroborated evidence of such a witness. The confessing prisoner 
is in avery different position. His statement is not made upon oath, 
he runs no risk of incurring a penalty if his statement is not true} 
he gains no reward for a truthful statement. If then the approver 
-cannot be relied on without corroboration, much more is: corrobo- 
‘ration necessary in the case of one prisoner implicating another. 
There is no evidence at all that Po Mya took any part in the con- 
versation at the cock-fight about the dacoity in this case. 

Lastly, I think that the fact of Nga Po Mya being implicated in a 
conspiracy to commit one dacoity is not evidence that he committed 


another dacoity some days earlier, even though some of his associates: 


in the conspiracy are proved to have taken part in that earlier 
-dacoity. On these grounds I set aside the conviction and sentence 
passed upon Nga Po Mya under sections 395 and 436, Indian Penal 
ried So far as this case is concerned, Nga Po Mya will be set at 
iberty. 





Before W. F. Meres, Esq. 
AUNG DO anv GONWARA ». QUEEN-EMPRESS, 
Indian Penal Code, s. 121—Evidence Act, s. 78—Waging war against the Queen -~ 
Sanction—Proof of sanction. 

In a trial under section 121 of the Indian Penal Code the sanction of the Local 
Government, required by section 196, Code of Criminal Procedure, must be strictly 
proved in the manner laid down in section 78 of the Evidence Act, and the, 
jdentity of the prisoner with the person named in the sanction must be established. 


THE two appellants in this case have been convicted by the 
Sessions Judge of * * * under section 121, Indian Penal 
Code. As regards the appellant Gonwara, there is no evidence that 
his prosecution has been sanctioned by the Local Government. I 
tind on the record a document which purports to be a certified copy 
of a certified copy of a certified copy of a certified copy of the orders 
of Government, dated the 4th February 1886, relating to the prose- 
cution of a person named Gonwato. Neither the father’s name nor 
the address of this Gonwato is givea in the so-called sanction. The 

‘document itself is not evidence. As regards the other appellant, I 
have failed to find the document to which the Sessions Judge refers, 
dated the 15th March 1886. 

The case is remanded to the Sessions Judge in order that he may 
give the prosecution. an opportunity of tendering evidence in con- 
formity with section 78 of the Evidence Act, to show that the prose- 
cution of these two appellants. had been sanctioned by the Local 
Government before these proceedings commenced ; and in the case of 
‘Gonwara it will not be enough to show that the prosecution of ‘ Gon- 
wato’ has been sanctioned, unless it is established by independent 
evidence that ‘Gonwara’ of the trial and ‘Gonwato’ of the sanction 

"are the same individual. os : , 

The additional evidence which the Sessions Judge is now directe 


to give the prosecution an opportunity of tendering will be tendered | 


- in the. presence of the two appellants, and an opportunity will be 
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given to them of showing cause why this evidence should not be- 
admitted, and of cross-examining any witnesses who may be tenderéd 

. by the prosecution, and also of tendering evidence to rebut the evi-- 
dence for the prosecution which the Sessions Judge may admit, | 





[SPECIAL COURT.] 
Before W.F. Meres, Esq., and R. S. T. MacEwen, Ese. 


Criminal Reference QUEEN-EMPRESS #.NGA PRU. | 
Noe : ‘ Indian Penal Code, ss. 71, 380, and 457—Sentence. : 
Fuly Where the accused ‘broke into a house at night and stole property therefrom: 
8. it was held that he could not be punished under section 380, Indian Penal Code, as. 
ee well as under section 457, Indian Penal Code. 


_ THE case was referred to the Special Court by the Judicial Com-- 
missioner in the following terms:— me 

Accused in this ‘case was convicted under sections 457 and 380, 
Indian Penal Code. He was sentenced to one year’s rigorous im- 
‘prisonment under section 457, Indian Penal Code, and to 30 stripes: 
under section 380, Indian Penal Code. , ye 


Is this double sentence legal ? 

I think not. ee a 

In my opinion the case is covered by the first clause of section 71 
of the Penal Code. House trespass by night for the purpose of com-- 
mitting theft is a specific offence punishable under the last clause of 
section 447, Indian’ Penal Code, The accused might have been also. 
charged with an offence under section 320, Indian Penal Code; but 
this is ore of the minor offences of which the compound offence under: 
the last clause of section 457, Indian Penal Code, is made up. ‘There- 
fore, 1 think as both whipping and imprisonment cannot be awarded! 
for a first offence under section 457, Indian’ Penal Code, the sentence: 
in this case is an illegal one. 

This view is in conflict with the decision of the Special Court ig 
Queen-Empress v. Nga Ték Gyi reported in Judicial Commissioner's: 
‘circular 36 of 1884, in which the Judges lay down that section 71 of. 
the Penal Code in no way limits the punishment awardable under- 
sections 451 and 380, Indian Penal Code, both charges arising out of. 
the same transaction. ; 

In support of my view I would refer to Queen v. Anvarkhan, 9 B.. 
‘Cr. Ca..172; Regina v. Tukaya,1.L.R. 1 Bom.,, 214; Empress v.. 
Ajudhya, 1. L.R. 2 All, 644. . 

I refer the case to the Special Court on the question whether the- 
sentence could legally combine imprisonment and whipping on a first. 
‘conviction’on ‘a charge under section 457, Indian Penal Code, and. 
‘section 380, Indian Penal Code. : 


Tue Judgment of the Court was delivered by— 


. -MacEwen, J.—The sentence of imprisonment and whipping in 
this case is illegal, The accused was convicted of ‘ house-breaking 
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by night in order to steal and of theft,” and was sentenced to one 
year’s rigorous imprisonment for house breaking under section 457 
and to 30 stripes under section 380.' The sentence under section 
380 is illegal. Section 71 of the, Penal Code provides that where 
anything which is an offence is made up of parts, any of which parts 
is itself an offence, the offender shall not be punished with the punish- 
ment of more than one of such his offences unless it be so expressly 
provided. _The substantive offence was house-breaking by night 
with the intention of committing theft, which is an offence punishable 
under the last clause of section’457. It has been repeatedly held 
that where the offences are parts of the same continuous transaction, 
as house-breaking and theft, the offender should not be punished for 
both separately. 


The accused had previously been convicted of theft under section 
380 and was therefore liable to enhanced punishment which should 
have been awarded under sections 457 and 75, and not by a sentence 
of whipping under section 380. The object of splitting the offence 
into parts was probably to award whipping in addition to the sentence 
of imprisonment under section 3 of the Whipping Act, but it is quite 
clear that this is illegal. 





[SPECIAL COURT.]. : 
Before W.F. Meres, Esq, and RLS. T. MacEwen, Esq. 
, NGA NWE vw. MI SU MA. 
“ Mr. Sen“for petitioner. 
Buddhist Law—Husband and wife—Restitution of conjugal rights—Divorce—Right 
of divorce on mere caprice, : 

A suit between a Burman Buddhist married couple for restitution of conjugal 
rights will lie, This relief is not lost by the temporary abandonment of the defend- 
ant for a shorter period than that mentioned in Manu Kyé, Book 5, Chapter 
17. 

There is no right of divorce on mere caprice in a Burman Buddhist husband or 
wife. | s - 
THE Judgment of the Court was delivered by— : 
MacEwen, J.—T wo questions have been referred to us, namely :—~ 


(1) Will a suit between a Burman Buddhist married couple for 
restitution of conjugal rights lie? 
(2) If so, is this relief lost by the plaintiff's abandonment of 
the defendant for a shorter period than that mentioned in 
Manu Kye, Book 5, Chapter 17? 
A suit? for restitution of conjugal rights is a suit of a civil nature, 
and the \Courts must and do entertain such suits; but a series of 
décisions in the Fecorder’s Court have held that such a suit will not 
‘lie where the parties are Burman Buddhists, on the ground that 
either party may divorce the other on mere caprice, and that there- 
fore any relief granted might be rendered nugatory at the will-of the 
unsuccessful party. 
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The first question. then is: Do Burmese. Buddhists stand on a 
‘different footing from other persons in regard to this matter? And 
the answer must depend. upon the answer to be given to the question: 
Can a: Burman Buddhist divorce husband or wife on mere captice ? 

The authority upon which the affirmative decisions rest is Chapter 
"g of Book XIE of the IZanu, aye As translated in Ric hardson the 
‘passage is as follows :-— 

“When the husband wishes to seriarate and the wife does not, or the wife wishes 
to separaté:and the husband does not, when there is no fault on either side, but 
theiy destinies ave not cast together, the law for the partition of the property is 
this: ‘Let the party in! whom there is no fault, but who wishes to separate, set - 
aside. what. the king may have given (this party), with clothes or ornaments be- 
. longing to him. But of all other property, znimate or inanimate, the. party wish- 
. ing to” ‘separate shall have no share; let the party who does not wish to separate 
have the whole, and let the other party pay all law expenses. If there are debts, 
the party wishing to separate must pay them. If there are no debts and no pro- 
perty given by the king, let each take what they are entitled to, and let the party 
wishing ‘to separate pay the: price (of his cr her body’) according to their class to 
the other. ‘his. ‘is the law when there is no fault on either side and when one 
wishes to separate, ”” 

On this passage it, has eer held that it is a mere question of pro- 
perty, and that although there is no fault on either side the parties 
may separate, but the party insisting on the separation must give up 
the whole of the property (with the exceptions mentioned) “to the | 

other party. “Separate "has been held to mean “ divorce at will.” 

] have looked at the decisions which rest upon this paragraph. I 
cannot find that the ‘subject has been enquired into or examined at 
any length, or with reference to other passages in the Dhammathats 

. bearing upon the point raised in the Recorder’s Court, but this single 
text has been considered sufficient for the view which has been taken. 

It appears to me, however, that there area number of other texts, 

both in the Manu Kye and other Dhammathats, which have an im- 
_ portant bearing upon the question and lead’to a different conclusion. 
Chapters 11, 16, 17, and 18 of Book V, pages 135, 140, 141, and 142, 
and Chapters 42, 44, and 47 of Book XII, pages 351, 357, 360, and 

361 of the Manu Kye all bear upon the point. 


Chapter 11 of Book V describes the seven kinds of wives and nee 
down the seven rules of conduct. of a man and wife towards each other, 


Chapter 16 lays down the duty of an absent husband to his wife. 
Fie is required to send’her once at least in three years a letter and 
something for food and‘clothes. If he does so “and his wife take» 
-another husband, she shall not have the right to do so.” And again: 
“When a husband has gone trading or in ssarch of knowledge, the 
wife shall wait eight years before she takes another husband. Jf 
the husband has this place of: residence in a distant city, has taken 
'another...wife,-and. his first wife -hears. of it; vat the. third year, 1f-she 
. takes a husband, she has a right to do so.” ‘This is ‘said when no 
~ letter or present has been réceived, and in.the concluding: part.of.the 
- chapter it is said: “She must wazt Sor full eight years ; after eight: 
"years have expired, if he does not arrive, let her have a right, to.take 
another husband. - jai! 
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Chapter 17 lays down that a husband leaving his wife, “saying he 
-does not wish: her fora wife, shall have left the house, and for three 
years shall not have given her one leaf of vegetables or one stick of ' 
firewood, at the-expiration of three years let each have the right to 
take another wife and husband.” If the wife acts in the same way, 
.and if during one year the husband does not give her anything, either 
is entitled to marry again. — 


Chapter 18 lays down the law when the husband or wife is afflicted 
with certain diseases. 


’ Then Chapter 42 of Book XII lays it down distinctly that there are 
five faults or improprieties for which a husband may not put away 
his wife. He may chastise her in a particular way, but he is not 
entitled to separate from her or divorce her, unless after chastise- 
ment she continues the improprieties. 


Chapter 43 of the same book sets out the five kinds of wives who may 
be put away: and rules as to distribution of property are laid down. 

Chapter 44 empowers the parents of a married daughter living 
with them, who has gone away with another man, to cause a sepa- 
ration between the husband and wife, although they may not desire it 
_ themselves. 


Under Chapter 47, too, a man may not put his wife away for. 
certain descriptions of pride, but if, after being chastised three times, 
-she continue her former habits he may put her away, and then the 
‘properly must be divided equally. ; 
It seems to me all these passages indicate that a divorce cannot be 
had at the mere will of either party.. In certain cases and under 
particular circumstan¢ées the parties, must wait for the stipulated time, 
an each case, before he or she ig free to marry again; and in other 
cas:s there must be a nuptial offence or fault before the marriage tie 
can be broken. 


But this is not all. The words of the text in Chapter 3 of Book 
XH, on which the Recorder’s decisions rest, are peculiar. The case 
put is: “ When the husband wishes to separate and the wife does not, 
or the wife wishes to separate and’the husband does not, when 
there is no fault on either side, dut thezr destinies are not cast 
together, the law, &c.,” so that the right to divorce under this 
text turns on the word kanmasat (05008) “destinées not cast together.” 
Dr. Forchhammer, the learned Professor of Pali, in a paper published 
jn Mr. Jardine’s notes, pages 8 andg, says: “‘ The Pali amma must be 
explained on the basis of Buddhist ethics”; and he proceeds to 
explain it: “Separation on account of kanmasat may be ex-parte, but 
‘always implies the commission of an evil deed on the part of the 
other party, which creates also for the innocent party a demerit for 
‘which he will have to suffer keenly through endless existences.” 

“Transferred to the question of divorce Aanmasat cannot mean anything 
else ‘than a desire of separation or divorce dictated by the fear of 
- the faultless party to become co-parcener to the curse of retribution © 
“which with unérring certainty—the Buddhist have no redeemer=will 
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‘follow the evil deed committed by the faulty individual under their 
matrimonial contract; and what the sins are that admit of divorce js. 
:plain from the Dhammathats. *° * | * The word under comment: 
kanmasat. fully interpreted means that a party to a matrimonial or 
other contract sees that, through the commission of an atrocious act by- 
the other party, and by continuing to be a partner to the contract, he- 
is in danger of becoming involved in demeritorious deeds which will. 
reduce him to pain and misery for almost countless existences. But. 
the acts committed by the other party are then such as not only do. 
justify divorce according to the Dhammathats, but as falling within 
the reach of civil or criminal law. But his desire to separate on 
account of zanmasat is dictated by the necessity to adjust his own: 
kamma, which no other human or divine agency has the power to 
‘influence in the least. The nature of the.act committed in a case of 
kanmasat must, inasmuch as it affects society or existing law, be dealt 
with separately; the deeds which justify a Buddhist to sever his: 
destiny from that of his or her partner are matricide, parricide, killing, 
stealing, shedding the blood of a Buddha or rahan, heresy, and 
adultery. ‘So that here we have from one of the best living authori- 
ties of the day an explanation of the text coupled with a statement of 
the deeds which will justify a divorce amongst Buddhists ; and this 
statement is consistent with the other text of the Manu Kyé above: 
referred to. ; 


Suits for divorce have been recognized and entertained in our 
Courts. If either party can divorce the other at pleasure, why should 
the Courts be appealed to? And if the Court should hold that a 
divorce ought not be granted, what is there to prevent the plaintiff 
effecting it for himself the next day? Such a decision might also be 
rendered nugatory by the unsuccessful party. But-it is said divorce 
stands on a different footing, that such suits are only brought to have 
it declared that the plaintiff is not in fault and is entitled to the 
whole of the property. But, if the right of free divorce exists, there: 
would be nothing to prevent the person desiring ‘the divorce to effect 
it without the agency of the Court. If he considered: himself without 
fault and had been deprived of his property and wished to recover ity. 
the proper suit would be one for the property.’ The question whether 
he was in fault or not could and would have to be determined in that 
suit if his right to it was disputed. A suit for divorce, pure and. 
simple, can only lie on the ground that the parties are unable to 
effect it for themselves, or that one of the parties wants to effect it 
and the other objects. Surely, then, so long as the matrimonial con- 
tract subsists, the parties to it are ‘entitled to enforce it, and where: 
there has been no divorce either party is entitled to claim conjugal 
rights and, if denied, to sue for them. ' ah 

Major Sparks, in treating of the subject, says: “ Marriage by the 
.Burmese law is purely a civil contract terminable at any time by- 
-mutual consent, or, under certain circumstances, against the will of 
one of the parties. A divorce may either be pronounced by a Court 
-when one party does not consent, or it may be completed by a written. 
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agreement executed by both parties in the presence of respectable: 
witnesses specially called together for the purpose.” 


Mr. Jardine contests the statement that marriage is a purely civil 
-contract, and contends that it is an institution with a moral and reli- 
gious sanction. It is nct necessary, however, to consider this point 
here. Even asa civil contract Major Sparks’ position is that it is 
only terminable by mutual consent, or, under certain circumstances, 
against the will of one of the parties. It may be pronounced by a 
Court under certain circumstances where one party does not con- 
sent, or brought about by agreement of the parties (t.e., mutuak 
consent) before respectable witnesses. What then are the “ certain 
circumstances” which will authorize a Court to pronounce a divorce ?. 
They must be those laid down in the Dhammathats and summarised 
by Dr. Forchhammer. 

Mr. Jardine has also treated the subject very exhaustively in his. 
notes on Buddhist Law (marriage and divorce), and, in my opinion, 
shows that marriage cannot be annulled at the mere caprice of one of 
the parties; that such a doctrine broadly laid down is ursupported by 
authority, and would, if universally admitted, be attended with serious 
difficulties and complications. It seems to me th’s reasoning is*cor- 
rect- Ore effect would be to render inoperative the penal law relating 
to matrimonial offences and the provisions for the maintenance of — 
wives. 

The conclusions then to which I have come are these :— 

(i) that marriage between Burmese Buddhists may be dissolyed 
at any time by mutual consent; ws 

{ii) that where such consent is wanting it cannot be dissolved. 
except on some ground recognized by the Dhammathats, 
and not by the mere volition of one of the parties. 


It follows that, so long as a marriage is not regularly dissolved in 
one or other of these ways, the contract subsists, and during its sub- 
sistence a suit for restitution of conjugal rights will lie. 

For these reasons the first question ought, in my opinion, to be: 
answered in the affirmative. . 

I think the answer to the second question is that the relief is not 
lost to the plaintiff, unless the case comes within the provisions of 
.Chapter 17 of Book V of the Manu Kye. 

I would add that it is not without much consideration and some 
misgiving that [ have come to an opinion which is in opposition to- 
that held by learned Recorders who have preceded me. I felt that, 
unless I could support my view by authority, I ought not on a ques- 
tion of this kind, which is surrounded by doubts and difficulties—not 
the least of-which are the aifficulties attending translations and the 
absence of judicial authorities— to set my own. opinion against that 
of learned Judges who have previously considered the question. 
But it is because I.cannot find that the question has been threshed 
out before, and because the authorities which I have cited seem to 
me to support the conclusions at which I have arrived, that I have 
come to a decision opposed to them. , 
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_ Merges, J.—I concur in the: opinion of thé learned Recorder on 
both thé questions which I submitted to this Court. I have long been 


of opinion that Mr. Wilkinson's view, namely, that Burman Buddhists 


‘could exercise the right of divorce as a matter of caprice, was demon- 
Strably wrong as a matter of interpretation on the texts. The learned 
Recorder has shown on the authority of Dr. Forchhammer that the 
solitary passage on which Mr. Wilkinson’s judgments went does not 
really support that view, and I think that the learned Recorder has 
also shown that that view is in conflict with many passages of Manz 
Kyé. A very important aspect of the case is the question as to the 
prevailing practice of Burman Buddhists in this.matter at the present 


_day. This question has engaged my attention during my tours of 
_ inspection in various parts of the province and at other. times. The 


result of my enquiriés in this direction is that I have failed to find 
evidence of the existence of a custom such as that which Mr. Wilkin- 


’.son seems to have supposed to prevail. I desire to record the obli- 


gations under which I am to Dr, Forchhammer and to Mr. Jardine for 
their valuable notes upon this important subject. 


Before W.F. Meres, Esq. 
NGA PO KYAW anp NGA PO KET », QUEEN-EMPRESS, 
Evidence Act, s. 24—Confession—Inducement to confess. 


A police constable told his prisoner that he would ask the Magistrate to pardon 
the prisoner if the prisoner told all he knew about the offence for which he (the 
prisoner) was under arrest. He confessed toa Magistrate. Held that“section 24 
of the Evidence Act applied, and that the confession could not be admitted, 


-- THE two appellants in this case were convicted of dacoity under 
section 395 of the Indian Penal Code‘by the District Magistrate of 
* * * on the 26th June last. The sentences passed were con- 
firmed by the Sessions Judge on the 29th June ; the copies reached the 
Jail, Rangoon, on the 20th July and were detained in the Superintend- 
ent’s office until the 19th of September. The appeals are, therefore, 
long out of time, but as the appellants are in no way responsible ‘for 
this, it seemed proper that ssction 5 of the Limitation Act should be 
applied, and that the appeals, though out of time, should ‘be admitted.. 
I think it is clear on,the evidence that the house of the complainant, 
Maung Shwe Kwin, was attacked by dacoits as he says. 


_ It is in evidence that the appellant, Maung Kyaw, instructed his 
‘mother to give up three articles which are proved to have been. 


_ stolen in the dacoity, and which the appellant himself admits that he 


hid.in the jungle where they were found. There is, also his own 
admission that he was concerned in the dacoity and that he received 


_as his share of the plunder the property which he gave up, The case - 
of the other appellant is different. It is true that he made a confes- 
sion to.the Magistrate to the effect that he was concerned in the 


‘ dacoity; but, except this confession, there is no evidence on the 


record which would justify his conviction. 
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It appears to me that the Magistrate and the Sessions Judge were 
‘both in error in relying on this confession. The Magistrate says: 
“Tt appears to be true that Shwe Ket practically turns Queen’s. 
evidence, and the head constable admits making some sort of promise 
of pardon to him. ‘However illegal or improper this action was, it 
does not affect the guilt or innocence of the accused, who must be 
held guilty all the same.” And, with regard to this-point, the 
Sessions Judge says, while confirming the sentences: “ The head 
constable should be warned not to hold out any probability of pardon 
unless authorized to do so.” The head constable admits that he 
told Shwe Ket he would get a pardon if the Magistrate approved 
and if he told the truth about this and other cases. Here was a 
direct inducement proceeding from a person in authority, which was 
sufficient, in my opinion, to give Shwe Ket grounds, which appeared 
to him reasonable, for supposing that he would be pardoned if he 
’ confessed in this case. I think it was reasonable for him to build 
- upon this inducement; and at the trial he relies upon it and says: 
“It is true I confessed, but,1 was really Queen’s evidence, so I ought 
not to be punished.” The confession is bad under section 24 of the 
Evidence Act. The conviction and sentence passed upon Shwe Ket 


are set aside. So far as this case is concerned, he will be set at 


liberty. 
Before W:F. Meres, Esq. 
' NGA SHWE VYEIK #0. QUEEN-EMPRESS. 
Evidence—Possession of stolen property—Stolen property. 

Where stolen property \.as tound in the camp of a party of refugees it was held 
that it was not proved in whose possession it wasto justify the conviction of any 
one of them for theft. 

DUuRING the time -of the recent disturbances and the day after the 
theft iri the house of Shwe Aung, a-party of four men hiding in the 
jungle was surprized by a party of police, who attempted to capture 
the party. In the camp of these refugees was found some of the 
property stolen from Nga Shwe Aung. The Magistrate thinks this is 
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conclusive evidence that appellant stole that property. I do not | 


think so. It appears to me that it is not made out that the property 
was in appellant’s possession. It might very well be that the pro- 
petty had been stolen by, and was in possession of, one of his com- 
panions. I came to the same conclusion, in Criminal Appeal No. 647 
of 1886, when another of this party was convicted on similar evidence. 
_ The case is very like that of Regina v. Coots {reported at 2 Cox C. C., 
' 188), There two brothers were found the night after a burglary 
concealed in a corn-bin, in an open gig-house, and some of ‘the 
property was hid in some rubbish near the bin, and some more ina 
loft over the gig-house. The brothers did not claim the property. 
Pollock C. B. held that, though there might be grounds of suspicion, 
there was no possession of the property by the prisoners proved. 


| set aside the conviction and sentence passed on Nga Shwe Yeik 


in this case, : 


Criminal Revision 
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Before W. F. Meves, Esq. 

QUEEN-EMPRESS 7. (1) NGA THAN YON, (2) NGA BAW, (3) NGA 
NYO, (4) NGA NE DUN, (5) NGA MYAT PU, (6) NGA PYE. 
Criminal Procedure Code, ss. 109 and 110 — Security for good behaviour. 

A Magistrate proceeding under séctions 107, 109, 110, Code.of Criminal Proce- 


dure, is bound to follow strictly the procedure laid downin section 112, Code of 
Criminal Procedure, and following sections. 


THe Magistrate’s proceedings in this case were irregular.. Mr. 
x * * the District Superintendent of * * .* on the 27th 
May last reported. that reasonable grounds existed for believing that 
certain persons were likely to break the peace. What the quarrel 
was about, or why these persons were suspected of being concerned 
in it, did not appear, but it was open to the Magistrate to have én- 
quired further as to this, The papers do not show. that any further 
enquiry was made before the Magistrate took action. Along with 
his report the District Superintendent of Police’ submitted a list of a 
large number of persons named. Upon this report the Magistrate 
recorded the following undated order: “Order under section 107, 
Act X of 1882. Summons to issue to the persons abovenamed to 
show cause why they should not be ordered to execute’ a bond with 
sureties for keeping the peace.” By section 112, Code of Criminal 
Procedure, the Magistrate was bound, when acting under section 107, 
Code of Criminal Procedure, to make an order in writing setting out 
certain particulars which are omitted in the order of Mr. * * * 
above quoted, namely :— : 


(i) the substance of the information received ; 
(ii) the amount of the bond to be executed; _ 
. (iii) the term for which the bond is to be in force ; 
(iv) the number, character, and class of sureties required. 


By section 115, Code of Criminal Procedure, Mr. * * * was 
bound, when he issued his summons on the persons whom he decided 
to call before him, to issue, along with his summons, a copy of an 
order made under section 112, Code of Criminal Procedure, for deli- 
very to each of the persons summoned. This was not done in the 
present case. In the trial of the case Mr. * * * did. not 
strictly comply with the requirements of Chapter XX, Code of Crimin- 
al Procedure. The provisions of section 242, Code of Criminal Pro- 
cedure, were overlooked. The Magistrate did not separately record 
the plea of each of the accused persons. . These serious irregularities 
have vitiated:the order of the Magistrate requiring security. The 
order of Mr. * * * dated the rst June 1,885, is set aside. 
If Nga Than Yén, Nga Baw, Nga Nyo, Nga Ne Dun, Nga Myat 
Pu, Nga Pye, or any of them, have furnished security, their bonds 
will be cancelled.. If they, or any of them, have been com-. 
mitted to prison in default of furnishing security, they will be set at 
liberty. i 
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Before W. F. Meres, Esq. 
QUEEN-EMPRESS », (1) NGA PO HLE, (2) NGA LA. 
Penal Code, s. 349 —Whipping Act, s. 2--Attempt to commit theft. 
The offence of theft is completed when there is a dishonest moving of property, 
‘even though the property is not detached from that to which it is secured. 
A sentence of whipping may not be passed, under Act VI of 1864, for an 
-attempt to commit an offence which is punishable with whipping under that Act. 
THE two accused-in this case have been found guilty of attempting 
“to commit theft under section 379, Indian Penal Code, read with 
section 511, Indian Penal Code, and have each. been sentenced to 
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seven stripes of arattan. The sentences are illegal because, although - 


the offence under section 379, Indian Penal Code, is punishable with 
whipping in the case of males under a certain age, yet whipping may 


‘not be awarded for the offence of attempting to commit an offence — 


which is punishable with whipping. ‘The sentences in this case have 
‘been carried out. On the facts the two accused might properly have 


been charged with the completed offence of theft. They were found. 


in the act of robbing in a fruit garden. One of them had climbed a 
“cocoanut tree and had twisted one of the nuts, which. he had been 
unable to detach from the tree, when he was caught. Here was a 
‘dishonest moving of property. Therefore the offence of theft was 
completed, although the fruit was, not severed from the tree. The 
other accused was standing below. He was, therefore, a principal in 
the theft (see section 114, Indian Penal Code). 

It is not necessary to pass any further order in this case. The 
papers may be returned. - 
Before W. F. Meres, Esg. 
NGA PO TUN v. QUEEN-EMPRESS. 
Criminal Procedure Code,s. 353 





It is irregular to import into a case evidence given in another case by merely. 


teading over a deposition to a witness and asking him if it was correct. 

THE appellant in this case pleaded guilty to the charge, and theré- 
fore the only question in the case is the propriety of the sentence, 
The evidence shows that at the time when the appellant committed 
the house-breaking he was armed with a da. Therefore, if this had 
been a first conviction, J should not be disposed to interfere. But he 

‘pleaded guilty to aprevious conviction under section 380, Indian Penal 
Code, in August 1884. Therefore, 1 think, there is no ground what- 
ever.for disturbing the sentence. [entirely approve of the remarks 
made by the Sessions Judge on the irregularity of merely reading over 
the depositions of witnesses made in another case, instead of follow- 
ing the plain provisions of sections 356, 359, and 360, Code of Criminal 
Procedure. ‘The Magistrate may rest assured that any endeavour of 
his to lighten his own labour in the ‘discharge of his judicial ‘duties 
by abandoning the procedure which is laid down for his guidance will 
generally cause himself a greater expenditure of time and labour jn the 
end, and may also bring about a failure of justice. This appeal is 
rejected. ok 
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(SPECIAL COURT.] ; 
Before W. F. Meres, Esq, and R. S. T. MacEwen, Esq. - 


Criminal Appeals (1) NGA MYA E asp (2) AH SEE v. QUEEN-EMPRESS. 
Nos. 73 and 77, Mr. Hare for Nga Mya E. 
Bh Criminal Procedure Code,s 555—Opium Act, I of 1878, s. 9. 


24, A District M agistrate, who is also a Collector, is not debarred, by the circum~ 
ee, stances of his dual appointment, from trying an offence under section g of the 
Opium Act, I of 1878, the prosecution of which has not been instituted by himself, 


as Collector. 
THE case was referred to the Special Court by the Recorder in the 
following terms :— ; 
“Tn criminal appeal No. 73 Mr. Hare, for the appellant, takes pre- 
liminary grounds that the Deputy Commissioner, who tried this case, 
* had no jurisdiction, because section 555, Crimiffal Procedure Code,. 
applies to him, as having a personal interest in the prosecution. 
Colonel Spearman, as Deputy Commissioner, ‘has, Mr. Hare contends, 
a personal interest in the success of a prosecution for a breach of the 
Opitim Act, and he relies on a recent decision of the Additional Re- 
corder in Criminal Revision No. 39 of 1886 (Sit Twe v. The Queen-~- 
Empress), in which the learned Addition'al Recorder expressed the 
opinion that the principle underlying the cases reported at XXII, - 
W.R,C.A., p- 1, and I. L.R. 2 All, 806, applied with equal force 
to the case of a District Magistrate trying an offence under the 
- Excise Act. 
“ On reference to the two cases referred to in that judgment, it ap- 
pears to me.that the case of the trial by a District Magistrate, who is~ 
‘also a Collector, of an offence under the Stemp Act may be differen-. 
tiated from the trial by such an officer of an offence under the Excise 
or Opium’ Acts. Inthe two decisions referred to above the Judges 
went upon the fact that under the Stamp Law the Collector is the 
prosecutor. Section €g of ActI of 1879 expressly provides that no. 
prosecution in respect of an offence punishable under this Act, or. 
under the General Stamp Act of 1869, or under any Act thereby re-. 
pealed shall be instituted without the sanction of the Collector, or of 
such officer as the Government authorizes in that behalf. There is no 
provision similar to. this in either the Excise or the Opium Act. 
Therefore [ think that the supposed analogy failed. I think proper 
to refer this question to the Special Court, namely, whether a District 
Magistrate, who is also District Collector, is debarred, by the circum~_ 
stances of his dual appointment, from trying an offence under section. 
g of the Opium Act. 
“The cases will be brought up again on the 18th November, when - 
an early and special sitting of the Special Court will be arranged, for : 
the disposal of this reference.” . 
op eee The Judgment of the Court was delivered by— So ; 
Caan a Rg were MacEwEn, J.—Thisis a reference from the Recorder’s Court arising 
886. in Criminal Appeals Nos. 73 and 77_ of 1886, in which the appel- 
November —_ Jants were convicted by the Deputy Commissioner, Rangoon Town _ 
22, District, for breaches of the Opium Act, and the question is. asked | 
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whether a District Magistrate, who is also District Collector, is 
debarred, by thé circumstances of his: dual appointment, from trying 
an offence under section g of the Opium Act. The reference was 
thought ‘necessary, as the learned Additional Recorder, in Criminal 
Revision No. 39 of 1886, had expressed the opinion that the prin< 
ciple underlying the cases reported at XXII W.R.,C.A., p. 1, and 
I. L.R,, 2 All, p. 806, applies withequal force to the case of a District 
Magistrate trying an offence under the Excise Act. In both of those 
cases the learned Judges expressed the opinion that the convictions 
were bad because the prosecutions, which were under the Stamp Act, 
were sanctioned by the Collector-Magistrates, by whom the offenders 
were convicted. One of these cases was decided before the passing 
of Act X of 1882 and the other after that Act became law. Section 555_ 
of Act X of 1882 lays down that no Magistrates shall try or commit for’ 
trial any case in which he is a party, or in which he is personally inter- 
ested. In both of the abovementioned cases under the Stamp Act the 
Magistrate was a party, for the prosecution had been set on foot by him 
in his capacity of Collector (section 43 of Act XVIII of 1869 and sec- 
tion 69 of Act I of 1879).» Thatis not the case here. The prosecution 
was not instituted by Colonel Spearman and he was not a_ party to 
the case within the meaning of section 555 of the Criminal Procedure 
Code. Mr. Lowis has been good enough to examine the English 
reported cases bearing on this question, and has brought to our notice 
the cases of (1) The Queen v. The Fustices of Huntingdon (L. R., 4 
Q. B. D., 522) ; (2) The Queen on the prosecution of the Mayor. and 
Alderman and Burgesses of St. Helens v. Gibbon and another (L. 
R., 6 Q. B. D., 168) ; (3) The Queen on the prosecution of Alf. King v. 
Hlandsley and others (L. R., 8 Q. B. D., 383) ; (4) The Queen on the 
prosecution of Shaw v. Lee and others (L.R.,9 Q. B.D., 394) ; and 
(5) Regina v. Milledge (L. R., 1 Q.B..D., 173). .The outcome of 
these cases shortly is, first, that where the sitting Magistrate, or one 
of a.bench of sitting Magistrates, has instituted, or has taken part in 
the institution of, criminal proceedings, he and the bench of which he 
is a member is disqualified to try the case. Secondly, where the 
Magistrate has some substantial personal interest in the issue of the 
case, he cannot try it.’ But the mere possibility of bias is not sufficient 
to disqualify, Had Colonel Spearman in this case any substantial per- 
sonal interest? We think he had none. We think that the. fact 
-of the prosecution under the Opium Act being set on foot by an 
officer who is a subordinate of the Collector does not thereby make 
the Collector a party to the prosecution within the meaning of section 
555, Criminal Procedure Code. In the case reportedin 8 B.L.R. 
422, where a Sub-Registrar had reported to the District Registrar 
the circumstances of an offence which had come to his knowledge as 
Sub-Registrar, and the District Registrar having sanctioned the pro- 
secution directed the Sub-Registrar to try the case, it was held that the 
Sub-Registrar was under no personal disqualification arising from 
the fact that he had expressed an opinion as to the propriety of a 
prosecution on some of the facts which were afterwards before him 
on the trial. That seems to us a much stronger case than the pee 
2 ' 
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they: have been living together shall be settled in the same way.” 
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one before us. We do not think it necessary to attempt accurately 


-to define the expression ‘“‘substantial personal interest’: it is enough 


for the purposes of this case to say that there is not-any such interest 
as to debar Colonel Spearman from tryifig the case. We therefore 
return the case to the Recorder with:this answer to the question put. 


{SPECIAL COURT,] 
Before W. F. Agnew, Esq., and W. F. Meres, Esq. 
AH FOON vw, MT ANYO E. 
Mr. Allen for appellant. | '. Mr. Drapes for respondent, 
; Buddhist Law—Succession—Act. X of 18656 ; 

The estate of a Burman Buddhist dying in the lifetime of his wife includes the 
whole of the property acquired during marriage. 

’ THE Judgment of the ‘Court was delivered by— 

MeERES, J.—The question in this reference is as follows: What is. 
the nature and the extent of the estate which the administrator admin- _ 
isters in respect of the property acquired during the marriage of Ah 
Houk and the present defendant? r 

It is stated in the reference that the Burman Buddhist law applies 


‘to the parties. Put in other words, the question comes to this. On 


the death of one of ‘a Burman Buddhist married pair,-does the admin- 
istrator of the deceased deal with the-whole of the property acquired 
during marriage as the estate of the deceased, or does that estate 
consist of a share only of the jointly acquired property? Jt seems 
clear on the texts that during the lifetime of a Burman Buddhist. mar- 
ried pair the property acquired during ‘marriage belongs to both. In 
the 43rd Chapter of the 6th Volume of Mazu Kyé it is said :— ; 


“The teacher has power over the property of the scholar, parents over th t of 
their childcen, husbands-over that of their wives * * * ’ Phe wife has power 
over that of the-husband * * * As regards buying and selling, inasmuch as 


_ they are joint proprietors, the scholar shall not seli without the knowledge of the 


teacher, nor he without ‘the ‘knowledge ‘of ivi 

exchanging outright, the scholar has fa ee ae pen cacees She treet = 

the teacher, nor the teacher without the knowledge of the scholar.” ares 
The learned author goes on to explain the proper method of deal- 

ing-with the case of one of this-pair selling, or giving, or bartering 

property acquired during their union, without the knowledge of the 

other, and whilst directing restitution, he declares that the offender is 


liable to the punishment for theft at the suit of the party who had 


not been consulted as to the:sale, gift, or barter, and he goes on to 
say :— 
'-* As regards a‘husbarid and wife, if it is a couple ‘who “have never. before be: 
married, or'a couple who have been-married before, -all property ceiied fie 


‘Other passages might be’ cited inisupport ‘of this ‘doctrine, “both 


from the Manu ‘Kyé and:from other works of authority dealing ‘with - 


the same subject ; and:there appears to be no doubt that at'the present 
day property acquired during marriage by a Burman Buddhist pair is 


‘the joint property of both, edch’having rights ‘over every portion of it. 
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It is not necessary for the purposes of this case to examine closely the 
relative rights of husbands and wives, and the disposing power of 
each in respect of this property. In many respects these rights very 
closely resemble those of partners in partnership property under 
English law. This fortuitous resemblance, however, is obviously no 
justification for the import into the status of a Burman married pair 
_of the incidents of an English partnership, and although on the disso- 
lution of the marriage by consent of a Burman Buddhist pair, 
the joint property is. dealt with in a manner in striking accord with 
the treatment of partnership property on the dissolution of a partner- 
ship by consent, this circumstance is no ground for the application of 
the method of dealing with the assets on the dissolution of a partner- 
ship by the death of one of the partners, to the disposition of the 
joint property on the death of one of a married Buddhist pair. The 
following passages appear to show that the whole of the joint property 
is to,be dealt with by the administrator on the death of one of the 
married couple. In the 4th Chapter of the roth Volume of the Manu 
Kyeé it is said -— : 
“ When a father dies there are two laws for the partition between the mother and 
_ the daughter, which are these: Let the daughter have one female slave, two milch 
caws, two milch goats, one young male and female buffalo, one pé of grain land, 
' and all the seeds, vetches, paddy, corn, barley, sat, mayan, and sessamum. Let 
the mother and younger daughters take all the residue of the property, animate and 
inanimate * * *, This is the law when the mother shall not take a second 
husband * * *, Ifthe partition be made-after the mother has taken another 
husband, let all the father’s clothes and ornaments be divided into four portions, 
three of which the mother and younger daughters shall take, and let the fourth be 
given to the eldest daughter ; let the mother have the house.” . 

And again, in the 5th Chapter of the same book, when dealing with 
the partition of the inheritance between the mother and sonson the 
death of the father, the author says :— 

“Let the eldest son have the riding horse, elephant, goblet, betel apparatus, 
sword, clothes, and ornaments, and of the slaves, the betel-carrier and the two water« 
. carriers, and let the mother have her clothes and ornaments, goblets, betel apparae 

tus, and all the female slaves. Let the residue be divided into four parts, of which 
let the eldest son have one andsthé mother and younger children three.” 

This passage appears clearly to indicate that on the death of the 
father the whole of the joint property of the husband and wife shall 
be brought under division, and not a definite portion of it only; and 
‘the same doctrine may be fairly deduced from the roth Chapter of the 

_ oth Book of the Manu Kyé, where it is said :— 

“Tf aman and woman, having each children, shall marry and have acommon 
family, the two laws for the partition of the property between the man and the 
‘children on the death.of the woman are these: Let the original property of the 
‘deceased mother be divided into four shares ; let the stepfather,have one and.theson _ 
of the deceased: three shares. .If there have beenany property acquired. during the 
‘second marriage, let: it be divided into eight shares ; let the father have five, the son 
of the.last marriage two, and the son by the former marriage one share.” 

The following passage of the Manu Wunnana Dhammathat, 
-section.2, of the Chapter on Inheritance sepports the same view :— 

. “ The following is the mode of division when a man has a wife of the noble (rin) 

‘class, a wife of the Brahmin class, a wife of the trading class, and a wife of the 
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cultivating class. If the husband of these wives dies, the property should be divided 
into ten parts, and four parts be given to the wife of the noble (min).class, three 
parts to the wife-of the Brahmin class, two parts to the wife of the trading class, - 
and one part to the wife of the cultivating class. In this way the division should 
be made-proportionately according to the class. Ifthere be no wives of the noble 
(min) class. and only three women of the remaining classes, let the property be 
divided into-‘4 parts and distributed as above shown. If there be three women, 
one of each of the other classes, let the property be divided into six parts and, as 
above stated, let it he distributed in the proportion of three, two, and one.” 

These passages from the ancient texts warrant the conclusion that 
the administrator in the discharge of his trust should deal with the 
whole property acquired during marriage as the estate to be adminis- 
tered. Another consideration remains. It is impossible to overlook 
the fact that this country is undergoing a great but: silent change. 
Amongst this intelligent people, unfettered by the trammels of caste 
prejudice, new ideas and new habits of thought are rapidly spreading. 
While the Burman mind is inthis fluid state the Courts would: inflict 
irreparable mischief if, in the search for guidance in the ancient liter- 
ature of Burma, they tied down the Burman people to the observance » 
of archaic customs not now in force. pase 


During his tours in the interior one of us has sought for evidence to 
show that the method of dealing with property acquired during mar- 
riage on the death of one of a married pair, as laid down in the. 
texts, is not now observed. He has failed to find such evidence and, 
as far as his enquiries have yone, lie is led tu believe that that system 
now prevails. i 


‘The answer to the question put will be that the estate of Ah Houk 
includes the property acquired during his marriage with the defendant. 


Before W. F. Meres, Esq. 
Criminal Revision | QUEEN-EMPRESS 2. (1) NGA SAN YUN anv @) NGA SAN DUN. 


No. 1355; Indian Penal Code, s. 428—Maiming, meaning of.. 
(1885. ‘Where a pony’s ribs were broken in such a way as permanently to diminish its 
ye vil usefulness and value it was held that it had been “maimed.” 
Lae I THINK the injury inflicted on the animals in this case amounted 


to “maiming.” One pony had two ribs broken and a severe gash on 
the side. Another pony hada severe gash on the hind leg. These 
injuries were on the evidence sufficient to permanently diminish the 
usefulness and the value of the animals. It is true that in its primi- 
tive meaning the verb ‘to maim’ involves the notion of mutilation of 
some part of the body useful for fighting [ey., as in the following 
passage of Blackstone, where he says, “ A man’s limbs (by which. for 
the present, we only understand those members which may be useful 
to him in fight, and the loss of which alone amounts to mayhem by 
the Common Law) are also the gifts of a wise Creator to protect him- 
self,” Bk. I, Ch. 1]. I do siot think the framers of the Code intended 
this restricted meaning only of this expression. It seems difficult to 
.. understand how many. of the domestic animals could be. ‘ maimed’ 
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within this meaning of the term. I think the expression would fairly 
include the amputation of any member, or the injury, of an animal by 
which its speed, or endurance, or use, was permanently diminished. 








[SPECIAL.COURT.] 
Before W. F. Agnew, Esq., and W. F. Meres, Esq. 


MUNICIPAL COMMITTEE (Apeetuant) v. GURTHI LINGAVA 
(RESPONDENT). 


Mr, Allen for appellant, l Mr, Gillbanks for respondent. 


Burma Municipal Act (XVII of 1884), s. 45—Tax, imposition of. 

When a notification of the imposition of a tax under the Burma Municipal Act 
has been published, a Civil Court may not enquire whether, in accordance with the 
provisions of the Act, the tax has been imposed. 

THE Judgment of the Court was delivered by— 

AGNEW, J.—The facts of this case are that onthe 18th February. 
1885 the Moulmein Municipal Committee, acting under the provisions 


of section 41, clause (4), of Act XVII of 1884, gave notice of their__ 


intention to levy, from the 1st January 1886, an annual fee to cover 


the costs of inspecting and reporting upon any house regarding” 


which an application was made under section 106, clause (d), to’ 
keep as a lodging-house, which fee was to be payable at the time of. 
the application. Persons likely to be directly or indirectly affected 


by the imposition of the proposed tax were invited to make objections » 


in writing within 30 days. Certain objections were made, but were 
overruled. The propusals of the Municipality were submitted to 
the local Government and provisionally sanctioned, subject to the 
approval of the Governor-General, which was granted on the 24th 
December 1885. Rules were made, and approved by the local Gov- 
ernment, for the registration and inspection of lodging-houses, 


_ On the rst February 1886 the following notification was published 
by the Municipality in the Zenxasserim News :— . ; 


“ Notice. 


“ The Government of India having sanctioned the imposition, within the limits of 
the Moulmein Municipality, of a yearly tax on lodging-houses according to the fol- 
lowing scale [to which it is not necessary to refer], notice is hereby given, under sec- 
tion 45 of the Burma Municipal Act, that the 1st January 1886 has been fixed as 
the date from which the said tax shall come into force.” 


It is not disputed that there were irregularities in these proceed- y 


ings. The tax notified was not precisely the same as the tax pro- 
posed and sanctioned, and the Municipality: was wrong in making the 
date for the commencement of the tax before the date of the notifi- 
cation. 

Subsequently the plaintiff was called upon to pay Rs..57 for lodg- 
ing-house tax. He refused to pay, and a distress warrant was issued 
and-some of his property attached, and he paid Rs. 60, the amount of 
the tax and costs, under protest. He then sued to recover this 
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amount, alleging that the tax was illegai. The following issues - were’ 
framed by the learned Town Judge :-— 
“(z) Was the tax legally imposed, having regard to the provisions of section 
45, clauses 7 and 8? / : 
“ (2) Assuming that the tax was legal, from what date is the Municipality 
entitled to levy it? ; he gak 
(2) Is this tax leviable from persons who have not applied to have their’ 
houses registered as lodging-houses ?” rnc 

The learned Town Judge held that the notification of the Secre- 
tary of the Municipality was ultra vires, that the tax was illegally 
imposed, and that the plaintiff was not bound to pay it, and gave him 
a decree for the amount he had paid. tes 

The Municipality has appealed on the ground that the learned 
Judge was wrong in allowing the question of the legality of the im- 
position of the tax to be putin issue, an inquiry into that question 
being barred by clause (9), section 45, of the Burma Municipal Act. 
That clause is as follows :— ce 

“A notification of the imposition of a tax under this Act shall be conclusive 
evidence that the tax ,has been imposed in accordance with the provisions of 
this Act.” 7 

The argument for the appellant is that this provision prevents any 
person from contending, after the imposition of a tax has been duly . 
notified, that: the tax is illegal ; that the object of the provision was to 
prevent persons from raising. frivolous objections to a tax; and that 
whatever irregularities may have taken place before the notification,. 
still that these cannot be considered after the notification has once 

» been duly published. Of course the argument had to go to the length 
of saying that, even if the Municipality were to ignore the provisions. 
of the Act generally and to act wantonly, still a tax imposed under 
such circumstances and duly notified could not be questioned in a 
Court of Justice. But, as was pointed out, the Legislature presup- 
poses that the Municipal body will at all events endeavour to act 
according to law, and if ‘an attempt should be made to set the law at 
defiance, the tax-payers would have a remedy under section 47 or 
134 of the Act. . : 

We think that the argument for the appellant is right. ‘Con- 
clusive evidence ” is not definedin the Act. But we think we May turn 
to the definition of “ conclusive: proof” in the Evidence Act to assist. 
us in deciding what these words mean. ‘Conclusive proof” is thus 
defined :-— . 

« When one fact is declared by this Act to be conclusive proof of another, the- 
Court shall, on proof of the one fact, regard the other.as proved and shall not allow 
evidence to be given, for the purpose of disproving it.” ; ; 

That is to'say, that, under certain circumstances, when there are 
two facts, on proof that one exists, the existence. of the other is-to be 
taken as absolutely certain and is not to be contradicted. Statutes of 
limitation ate a common example of this. On proof that a certain 
time has elapsed, a conclusive presumption arises in certain cases 
that something has been done, although it may be that as a fact the 
thing has not been done. ‘The doctrine of estoppel, too, is another 
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instance of a rule of law that a man may in certain cases be prevent-: 
ed from averring the truth. And there are many other instances 
where proof of one fact is, in the absence of fraud, conclusive evidence. 
of another (see Taylor on Evidence, Chapter V). The case of Leman 
v, Damodaraya, 1. L. R. 1 Madras, 158, to which we were referred on 
behalf of the respondent, does not really touch this case, for in the 
Madras Municipal Act there is no provision corresponding to clause. 
(9) of section 45. The result is that, in our opinion, the learned 
Town Judge of Moulmein was wrong’ in holding that the tax was 
illegally passed, as clause (9) debars a Court from considering that 
question, and we therefore set aside the judgment and decree appeal- 
ed against, The case must go back in order that the remaining 
issues may be tried. 





Before W. F. Meres, Esq. 
QUEEN-EMPRESS v. NGA SHAN GYI and THREE OTHERS. Criminal Revision 


Gambling Act, ss. 3 and 4. No, 1198, 
The presumption of section 6 of Act III of 1867 does not arise unless the search 1887, 
is conducted in strict acccrdance with section 5 of the Act. September 
READ the report of the Sessions Judge of the Pegu Division, dated 26. 


the 2oth September 1887, and read the evidence and judgment of the 
Magistrate. I agree with the Sessions Judge that these convictions. 
are bad, The search warrant was for the search of the house of 
Kyaw Zan of Kénywa. The house searched was the house of the. 
Shan Gyi of Leindan. The search was therefore made without a 
warrant, and the presumption of section 6 of Act III of 1867 did not 
arise on the discovery of instruments of gaming in the house of Shan 
Gyi. There is no independent evidence that Shan Gyi's house was 
used as a public gaming-house. The convictions and sentences pass- 
ed upon Nga Shan Gyi, Nga Po Thaing, Nga Aung Lin, and Nga Aung 
Shwe are set aside, and the fines, if paid, and available for refund, 
will be refunded to the parties from whom they have been levied. 





Before W. F. Meres, Esq. 


QUEEN-EMPRESS v. NGA THA ZAN anp SHWE THI. * CHentngl Rentvion 
i Gambling Act, s. 13--Rewards to informers. No. 262 
Fighting cocks are not instruments of gaming within the meaning of section 13 1837 : 
of Act II] of 1867 (see Queen-Empress.v. Nga Hmat Gyt). October 
There is no justification in section 16 of Act III of 1867 for the payment of any 6. 
portion of a fine imposed’ under section 13 to the informer. There is no authority 3 


for rewarding an arresting officer out of the fines imposed under sections 3 and 4 - 
of the Act, or out of the moneys or sale-proceeds of articles seized and ordered to 


be forfeited under the Act. 

_+ HERE the accused were convicted of setting cocks to. fight under 
section 13 of Act IT] of 1867. The Magistrate fined the two accused 
Rs. 5 each. He ordered the cocks to be sold and directed that the sale- 
proceeds be credited to Government. This was. illegal, for the. cocks 
were not instruments of gaming (see Queen-Empress v. Nga Hmat Gyz, 





« of, The Burma Gambling Act (Burma Act I of 1899), s. 2, by which Act. IIL 
of 1867 ceased to be operative in Burma. 
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. page 317.supra). The order for the sale of the birds is sét aside. If. 
‘they have been sold, the sale-proceeds will be refunded on the joint re- 


ceipt-of the two accused. Next, the Magistrate has fallen into the error 
of ordering half the fines, if realized, to be paid “to the arresting 
officer and the informer.” Section 16 of Act III of 1867 provides that 


_ the Magistrate trying the case may direct any portion of the fine which 


shall be-levied under sections 3 and 4 of the Act, or any part of the * 


. moneys or. proceeds of articles seized and ordered to be forfeited un- 


der the Act, to be paid to an informer. There is no justification in 
this section for the, payment of any reward toa police officer who. 


arrests the accused. 1 am not aware of any orders * of the Chief Com- 


missioner under section 17 of the Act which warrant sucha payment. 
Further, there is no authority for the payment of a reward, out of the 
fine imposed under section 13 of the “Act, to an informer. The re- 
ward order which has been made in this case by the Magistrate is 
set aside. ae 


(SPECIAL COURT.]. 
Before W. F. Agnew, Esq. and W. &. Meres, Esq. 
QUEEN-EMPRESS v. WILLIAM SHANKS, _ 
Code of Criminal Procedure, s. 454—European British subject.. 


Where either the name or the personal appearance of the. accused suggests that. 
he may be an European British subject, the Magistrate ought to question him as 


‘to his status under section 454, Code of Criminal Procedure. 


THE case was referred to the Special Court by the Recorder in the | 
following terms :-—- Renee . ae 

In this case the local Government desires to appeal from the judg- 
ment of the District Magistrate of - Hanthawaddy acquitting the re- 
spondent of charges under sections 25 and 26 of the Railway Act, 

The petitioner states that the accused is believed to be an Euro- 
pean British subject, but it does not appear whether he was. asked 
whether he was an European British subject or not, and he did not 
claim to be dealt with as such, ' 


I feel some doubts whether I have jurisdiction to entertain this 
application. It appears to me that the privilege mot having been 


. claimed the case must be treated as an ordinary case before the Dis- : 


trict Magistrate, and that any subsequent application should be made to 
the: Judicial Commissioner. My jurisdiction, I think, only arises. when 
the plea of status has been raised. Section 454 of the Code of Crimi- 
al Procedure says that, unless the Magistrate has .reason to believe 
that any person brought before him is not an European British subject ~ 
the Magistrate shall ask such person whether he is such a subject or 
not. But the omission to ask the question does not invalidate the pro- 
ceedings (see section 534). ved c a 





7 


* See orders published in section 93 of the Criminal Circular Book which authorize, 
payment of rewards in such cases (obsolete under the; Burma Gambling Act, 
1899) ; is phone te enti 
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ay 


I therefore refer the following question to the Special Court :-— 
Whether the Court of the Recorder of Rangoon has jurisdiction 
to entertain the present application. 


THE judgment of the Court was delivered by— : 

AGNEW, J—We think that the Magistrate was wrong in not en- 
quiring whether the accused was an European British subject. -If he 
was, the appeal of the local Government lies to the Court of the 
Recorder. The case must go back to the Magistrate to ascertain 
whether or not the accused is an European British subject. If he is, 
the appeal will lie to the Court of the Recordec ; if not, to the Court 
of the Judicial Commissioner. : 





Before W. F. Meres, Esq. 


QUEEN-EMPRESS v. MI BAUK, 
_ Code of Criminal Procedure, s. 545—Court Fees Act, s. 31. 
‘If the accused is convicted, some sentence must be passed. * 

When the accused is corivicted in a non-cognizable case the Court must order 
the repayment of process-fees under section 31 of the Court Fees Act. Ifthe 
Court imposes a fine in any case, cognizable or non-cognizable, it may: apply section 
545, Code of Criminal Procedure. That section is not always applied in cases: 
suitable for its application. All legitimate costs and not only process-fees may be 


awarded under section 545, Code of Criminal Procedure, as well as compensation ~ 


for the injury caused, : 
THE Bench found accused guilty under section 504, Indian Penal 
_Code. The order made was that “ accused be freed from punishment, 
-but that he do pay complainant’s costs, Rs. 13-8-0.” Having found the 
accused guilty the Bench was bound to pass some sentence. “If the 
Magistrate finds the accused guilty, he sha//Z pass sentence upon him 
according to law” (secrion 245, Criminal Procedure Code). The ex- 
pression is not ‘‘ may pass sentence,” but it is “ ska// pass sentence,” 
and therefore the Bench had no option to omit the sentence if the 
Honorary Magistrates convicted the accused. See also section 367, 
Code of ‘Criminal Procedure. In the present case they might have 
inflicted a nominal fine. 

I find that the costs ordered were process-fees paid by complainant. 
The order was therefore a proper one. It would have been more 
regular to describe these costs as process-fees, which the Bench pro- 
perly ordered the accused to pay, doubtless making their order under 
section 3t of the Court Fees Act. The Bench will notice that it is 
only money paid by complainant for process-fees, which can be re- 
covered from the accused on conviction in addition to fine; and then 
only in cases shown in column 3 of Schedule II of the Criminal Pro- 
cedure Code in which the police may not arrest without warrant. 

If the Honorary Magistrates desire toaward costs of process-fees 

_in cases in which the police may arrest without a warrant, it is open 
to them to award a fine and then to order the fine to- be- paid, in 
whole or in part, to the complainant.” If the Honorary Magistrates 
will compare section 545 of the Criminal Procedure Code with section 
31 of the Court Fees Act, they will notice that while an order for pay- 
_™ent of process-fees only may be made under section 31 of the Court 


* of, Code of Criminal Procedure, 1898, s. 562. 
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Fees Act on the conviction of the accused in non-cognizable cases, 
yet under section 545, Code of Criminal Procedure, the Court may 
order payment (out of the fine) of the expenses of the. prosecution, 
that is not only process-fees, but other charges, as the pleader’s fees 
and the stamp and the power-of-attorney, and like charges reasonably 
incurred in the prosecution, aswell as compensation for the injury 

’ caused. In my opinion the Bench should apply section 545, Code 
of Criminal Procedure, whenever they find-that substantial injury has 
been done to-the complainant. . 

The. Bench will note that while the Court may in its discretion make 
an order under section 545, Code of Ctiminal Procedure, it must make 
the order for- repayment. of process-fees under section 31 of the Court | 
Fees Act when the accused is convicted in a non-cognizable case, -» 


Before W. F.. Meves, Esq. 
QUEEN-EMPRESS v.NGA KYWE. 





iminal Revision 


No, 789, Burma Forest Act, s. 36—Indian Penal Code, ss. go. and 67. : 
Oc a ; . Imprisonment may be awarded in.default of payment of a fine imposed under 
is section 36, Act XIX of 1881, but the imprisonment must be simple and must be: 


governed by the scale laid down in section 67, Indian Penal. Code. 

HERE the accused has been convicted of cutting five teak trees. 
standing on land not included in a reserved.or village forest. He has 
been sentenced under section 36 of the Forest Act toa fine of 10- 
rupees, and in default to seven days’ rigorous imprisonment. Impri- 
sonment isnot awardable as a substantive punishment under section 
36 of the Forest Act of 1881. But a breach of section 36 of this Act. 
isan offence within the meaning of section 40, Indian “Penal Code. 
Therefore section 67, Indian Penal Code, applies, and the imprison- 
ment awardable in default must be simple. In the present case the 
fine was paid. It remains to point out the Magistrate’s error. 


Before W.F. Meres, Esq. 


‘minal Reutsion QUEEN-EMPRESS »v, NGA PO SAW. 


No. 1179; Indian Penal Code, s. 379—Theft—Possession. 

M 1887. The possession cf a trustee is a sufficient possession within the definition of theft 
ovember in section 378, Indian Penal Code. oF 
8 . THE accused in this case was convicted by the Myodk of Tunté 


under section 295, Indian Penal Code, read with section rog, Indian 
Penal Code, under the following circumstances. The accused was 
found in possession. of 19 silver and gold bells which are proved to: 
‘have been removed from the umbrélla of the pagoda at Kyaik Byaung 
Pye, some of the bells being inscribed with the names of the donors. 
The Magistrate found that the accused purchased these bells from one 
Nga Thaik, and he thinks. the bells were probably removed from the 
- pagoda by Nga Thaik. He thinks that the accused must have known 
when he purchased the‘bells, from the inscriptions on them, that they 
had been dishonestly removed from the pagoda, but he thought that. 
neither section 379 or 411, Indian Penal Code, applied, because the 
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bells having been made over absolutely to the pagoda by lie donoys,. 
there was no one in possession of them and that, therefore, they were 
incapable of becoming the subject of theft. But he has convicted the 
accused under section. 295, Indian Penal Code, read with section 109, 
_ Indian Penal Code, on the ground that the removal of the bells by 
accused’s vendor from the pagoda must have been done with the 
knowledge that Buddhists would regard this damage to the pagoda 
as an insult to their religion, But there is no evidence at all that the 
accused instigated or, aided the removal of the bells, or that he con- 
spired for their removal. Section 1cg, Indian Penal Code, had no: 
application. The conviction under section 295, Indian Penal Code, 
is set aside and the fine, if paid, will be refunded. I-think the Myodk 
might properly have applied section 411, Indian Penal Code, in this 
case. At my request the District Magistrate has instituted enquiries 
and he reports that the pagoda is in charge of a trustee. If that is 
the case, then the possession of the trustee was sufficient to satisfy 
the requirements of the definition of theft in section 378, Indian 
- Penal Code. The Magistrate found, on the evidence, that the pagoda 
was not in the possession of any one, )and he thought’ no charge could 
be framed under section 411, Indian Penal Code. I shall not direct 
the re-opening of the case against the accused Po Saw, but I think 
the Magistrate should consider the propriety of investigating a charge 
under section 379, Indian Penal Code, against the alleged vendor of 
the bells. 


Before W.F. Meres, Esq.. 


QUEEN-EMPRESS v, NGA CHO: "Criminal. Revision: 
: Indian Penal Code, s. 285—Mischief by fire, No. 1253; 
r887, 
In order to support a conviction under this section the following matters must be November. 


proved :— i. 
(i) rash or negligent dealing with fire ; ~— 
{ii) this rashness or negligence must be such as 2) endangers human life, or 
(8) is likely to cause hurt or injury to any other person ; or 
(iii) there must be found intentional or negligent omission in dealing with fire 
to guard against probable danger to ‘human life. 
READ the report of the Deputy Commissioner of * * * datéd 
the 13th October 1887; read also the report of the Assistant Com- 
missioner of * * * dated the 5th October 1887; read also the 
record Queen-Empress v. Nga Cho. The only evidence on the 
record is that the accused while smoking let fall a spark on his pillow, 
which became ignited and was afterwards extinguished. The ac- 
cused has been Corivicted under section 285, Indian Penal Code. 
In order to support a conviction under ia section the following 
matters must be proved :— 


(i) rash or negligent dealing with fire; 

(ii) this rashness or negligence must be such as (2) endangers 
human life, or (4) is cas aL to éause hurt or os to z any 
other person; or 


Criminal Revision 


October 
2. 


Civil Appeal 
No, 26, 
188, 
September 
12, 


—_— 


412 SELECTED JUDGMENTS AND RULINGS, 








(iii) there must be found intentional or negligent omission in 
dealing with fire to guard against probable danger to human 
life. 

In the present case there is only shown to have been negligent 
deaiing with fire. . 

There is no evidence at all that human life was endangered or that 
hurt or injury was likely to be caused to any other person, or that 
there was any probable danger. to human life. The conviction is 
therefore clearly bad and is set aside. The fine, if paid, will be re- 

* funded. 
Before W.F. Meres, Esq. 

QUEEN-EMPRESS v. NGA LU MAUNG anp NGA SE, 

Code of Criminal Procedure, ss. 514 and 545. 

The provisions of section 545, Code of Criminal Prccedure, for the payment of 





‘ expenses or compensation do not apply to sumsrealized by forfeiture of bonds 


under section 514, Code of Criminal Frocedure. 

IN this case the Subdivisional Magistrate of * * *, proceed- 
ing under section 514, Code of Criminal Procedure, directed the sure- 
ties to pay the amount of the bond, Rs. 150. The Magistrate further 
proceeded to make the following order: ‘“‘Of the amount of Rs. 150 a 
sum of Rs. §0 is to be paid to the plaintiff, Ma Kye, as compensation 
and expenses.” 

The Magistrate had no jurisdiction to make this order, for the sum 
of which he directed the. realization from the sureties is not a fine, 
-and therefore section 545, Code of Criminal Procedure, had no 
application. There is no provision of the Criminal Procedure Code 
which justifies the Magistrate’s order. The order is set aside. If the 
money has been paid away, there is no provision: in the Criminal Pro- 
cedure Code for its recovery. 


Before W. F. Meres, Esq. 
PARCHEAPPA CHETTY »v. MA U, 


Messrs. Dawson and Cowasjece for Messrs. Gillbanks and Summers for . 
appellant. : respnndent, 
Movrtagage—-Equitable mortgage—Deposit of title-deeds—Conflicting evidence — 
' Privileged communication. 

In Lower Burma both oral agreements to mortgage and mortgages by deposit 
of title-deeds are valid. 4 : 

‘Where the evidence is conflicting the true test is to see what facts are put be- 
yond doubt and to apply those ascertained factsas a guide in dealing with the 
oral evidence. ne 

Where one defendant had written a letter to a co-defendant and the document 
came into the hands of the plaintiff it was held that there was no rule relating to 
privileged communications preventing its production in evidence. 


THIS is an appeal from the judgment and decree of the District 
Court of Ma-ubin, reversing the decree of the Assistant Commissioner 





_ of Yandoon. The Plaintiff (appellant) brought a suit for the recovery 


of Rs. 2,392-8-0 on the basis of an equitable mortgage, said to have 
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been executed in his favour by the present respondent, Ma U, and by 
her husband the deceased, Pokin Yit, by the deposit of the title-deeds 
of the property said to be covered by the mortgage. In the original 
suit the plaintiff made also parties Anachellam Chetty, the adminis- 
trator to the estate of Hawkin Yit, and a party named Sit Cho, who 
is said to have been in occupation of the house in question. The 
Assistant Commissioner gave the following relief. First he gave 
judgment against MagU and the administrator of Hawkin Yit for the 
amount claimed with costs. He also declared the plaintiff’s lien 
against the house in question, and directed that on the failure of Ma U 
and the administrator to pay the sum due out of the assets of Haw- 
kin Yit’s estate, or on the failure of Ma Uto pay the difference 
between. the sum realized out of the assets of Hawkin Vit’s estate.and 
the sum due on the decree, the house in question should be sold in 
satisfaction of the sum then remaining due on the decree. As regards 
the third defendant, the occupant of the house, the Assistant Commis- 
sioner dismissed the suit, but directed that he should bear his own 
costs. The District Judge on appeal by Ma U was of opinion that 
the equitable mortgage was not established, and that the suit on 
the promissory note was out of time, and he dismissed the claim as 
against all the defendants. Before proceeding to consider the facts 
of this case the preliminary question arises whether a suit on an 
equitable mortgage will lie in Burma outside the jurisdiction of the 
Recorder. J cannot find anything in the judgments of my predeces- 
sors bearing upon this question, and I do not find any passage in 
Manu Kyé or in any other recognized Burman Buddhist texts which 
justifies the conclusion that this form of security is known in the 
interior of this province. Section 59 ofthe Transfer’ of Property 
Act renders invalid this form of mortgage made outside certain speci- 
fied sea-port towns. If then the Transfer of Property Act be extended 
to Burma, the answer to this question would be clear, but Act IV of 
1882 has not yet een brought into operation in this province. No 
doubt it is the policy of the Registration Act to bring about the 
registration of contracts affecting immoveable property of the value of 
Rs. s00 and upwards, but I think it impossible to read into section 1 
of the Registration Act a requirement that all such contracts shall be 
in writing. Turning’again to Manu Kyé,I cannot find any authority 
for the proposition that an oral agreement of mortgage is invalid. I 
arrive then by a process of exhaustion to the conclusion that if the 
parties contracting did in fact enter into the contract known as an 
equitable mortgage, knowing the nature of it and intending by the de- 
posit of the title-deeds to create a lien upon the property covered by 
.the title-deeds as collateral security for the repayment of money 
the Courts in the absence of any express direction of the law to the 
. contrary are bound to give effect to such an agreement. In the pre- 
‘sent case the defendant, Ma U, denied that she and her husband en- 
tered into such an agreement with the plaintiff, and her case was that 
the title-deeds in question had fallen into the hands of the plaintifi, 
acting in collusion with her husband’s administrator, and that the 
_ plaintiff had taken advantage of this circumstance to set up the 
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pretence of an equitable mortgage. The Assistant Commissioner went 
into evidence on this point, and his opinion is that the oral evidence 
is extremely conflicting. No doubt that is-the case. If the case 
rested on the oral evidence alone, I should not be disposed ‘to 
disturb the finding of the District Judge; but in cases of this kind the 
true test is to see what facts are put beyond doubt and to apply 
those ascertained facts asa guide in dealing with the oral evidence. 
Applying that rule here, I am quite clear that the truth lies on the side 
of the plaintiff. Ma U, who is said to have been one of the principal 
parties to the transaction, although appearing at the trial by advocate, 
thought proper to keep out of the witness-box, and the explanation 
--of her conduct is certainly to be found in Mr. Burn’s letter to 
Anachellam Chetty, Exhibit E, dated roth June 1884. It appears that 
there was at that time a suit pending by Anamally Chetty against 
Anachellam Chetty and Ma U, and it'is put beyond doubt by the evi- 
dence of Mr. Burn that. that gentleman, under instructions from Ma 
‘U, wrote'to Anachellam Chetty, who was at that time administrator 
of hier Lusband’s estate, complaining that he was neglecting his duties 
as administrator in not defending that suit, and likewise in not’ get- 
ting in the assets due to her husband’s estate, and also in particular 
in not settling a claim (which is now brought in this suit), and which 
was secured by an equitable mortgage on a house at Yandoon, That 
letter, | think, affords the strongest corroboration of the plaintiff’s case’ 
and in my opinion justifies the finding of the Assistaul Commissioner 
that the ‘title deeds of the property in-question were in fact deposit- 
ed by .Ma U and by her husband as security for the repayment of 
the money : which the plaintiff seeks to recover in this suit. It will 
now be convenient to deal with the judgment of the Deputy Com- 
‘missioner and to’ consider the grounds on which he went in reversing 
the order of the Assistant Commissioner. The District Judge begins 
by throwing out Mr. Burn’s letter by saying that its admission is a 
violation of section 126 of the Evidence Act. ‘Fhat section deals 
-with professional communications, and I am quite clear-that it has no 
application whatever to the circumstances of the present case. One of 
two defendants writes a letter to her co-defendant, and the letter - 
comes into the hands of the plaintiff. How is it possible to say that 
the plaintiff was the “barrister, attorney, pleader or vakil”” of the 
defendant ? There was no fiduciary relation whatever between them. 
The next argument of the’ District Judge is hardly serious. In effect, 
he says, this is.a difficult case, and might have been brought in the 
Recorder's Court: The Recorder knows more of law.than the Assist- 
‘ant Commissioner, The fact that the plaintiff goes into an inferior 
Court in the interior is a circuinstance which suggests some frau- © 
dulent purpose. I have Mr. Gilbank’s authority for wholly -‘disclaim- 
ing this arguments. ‘The property pledged lies:in'Yandoon, .and :the 
. ¥Yandoon Court was-thé proper Court in which-to ask:the. relief which 
the plaintiff-seéks. ‘These, 1 think, are the main grounds of the Judge’s 
decision, and they carry with meno weight-whatever. ‘The form of 
relief given bythe ‘Assistant Commissioner needs amendment. “He 
declares the lien on the property mortgaged, but if I understand ‘his 
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“order aright, the plaintiff is not to proceed against the mortgaged 
property until- the following circumstances have happened: first 
that Ma U andthe administrator are to be made to pay up as far “as 
possible out of the assets of the estate of Hawkin Yit, then makes 
_ Ma U pay up as much of the deficiency as possible out of her private 
funds, and then if any balance remains unpaid, the house is to be 
‘dealt with.” This form of relief is altogether inappropriate: it is to 
the mortgaged property, .and to that alone, that the plaintiff can now 
look for the recovery of his money ; and the proper form of relief will 
be to declare the plaintiff's lien upon the property pledged for the 
amount of the Assistant Commissioner’s decree. To that amount 
_ will be added the costs incurred by the plaintiff (appellant) in both 

Courts of Appeal. The decree will run in terms of Article 128 of the 
4th Schedule of the Civil Procedure Code. The term for the Regis- 

trar’s report will be six months from this date, and interest will be 
calculated on the capital sum of the decree of this Court at 6 per cent. 

per annum from the date of this Court’s decree to the date of the 
report of the Registrar. 

Before W. F. Meres, Esq. -. 
MAUNG GYI (ApreLLant) v. NGA HLE anp NGA SHWE DWE 
(RESPONDENTS). 
Civil Procedure, Code, s. 316—Execution of decree—Salein execution—Right, 
title, and interest of judgment-debtor, 

What passes at an execution auction sale is the interest of the judgment-debtor 

‘and no more, If in the present case the property had been transferred by the 
mortgagor to the mortgagee absolutely before the attachment, then nothing ree 
mained in the mortgagor and nothing passed. at the sale. Ifthere had been no 
absolute transfer, but if there was a valid mortgage subsisting before the attach- 
ment, then the title of the mortgagor only, that is, the right to redeem the property 
from the mortgage, passed to the auction-purchaser, and the mortgagee is entitled, 
not to possession of the property, but toa declaration that the transfer to the 
auction-purchaser was subject to the mortgage. 

THIS is an appeal under section 29 of the Burma Courts Act against 
the decree of the Deputy Commissioner of * * * confirming 
the decree of the Myodk of * * *, The reference paper :of 
the Deputy Commissioner is not wide enough to deal completely 
with the case.. .I have, therefore, decided to treat it as an appeal 
under section 34. of the Burma Courts Act. It appears that Maung 
Dwe got a money decree against Nga Hle, and in execution of it he 
attached the property which the plaintiff in the present suit seeks to 
recover. Plaintiff made an ineffectual claim when the property was 
attached, which was dismissed. The property was brought to sale 
ee was purchased bya person named NgaL6én of Nyaungbin- 

aing. 

__ The plaintiff's case is that before the defendant Maung Dwe got his 

' decrée against Nga Hle, Nga ‘Hle had moftgaged the property, which 
Maung Dwe .afterwards attached, for a debt of Rs. 400, and that not 
‘being able to pay: the debt in money. Nga Hle transferred the property 
to him absolutely in payment of the debt before the attachment. On 

' that ground’he sued ‘both the execution-creditor and the- mortgagor 
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for possession of. the-property. It. seems to have escaped the notice 
of both the lower Courts that the property was sold in the’ execution 
sale without any mention of the mortgage, and also that the auction- 
purchaser was not made a-party to the suit. It is impossible to make 
any effectual order.in his absence if there is a valid subsisting mort- 
gage. ata 6 

It ought not to be necessary to explain that what passes at an exe- 
cution-auction sale is the interest of the judgment-debtor and no. 
more. If, in the present case, the property had been transferred-by: 
the mortgagor to the mortgagee absolutely before the attachment, 
then nothing remained in the mortgagor, and nothing passed at the 


‘sale. Ifthere had been no absolute transfer, but if there was a valid. 


“mortgage subsisting before the attachment, then the title of the mort-. 
gagor only, that is, the right to redeem the property from the mort-. 
gage, passed to the auction-purchaser, and the mortgagee is entitled, 
-not to possession of the property, but to a declaration that the trans-- 
fer to the auction-purchaser was: subject to the mortgage. I think: 
that the best course now will be to set aside the decrees of both the 
lower Courts and to remand the case to the Deputy Commissioner, 
with directions to remand the case to the Court of first instance, in 
order that the auction-purchaser may be made a defendant, and in - 
order that the following issues may be tried in his presence as one: 

of the defendants. . Did the defendant Nga Hle execute.a valid mort- 

gage for good consideration of the property in suit prior to its.” 
attachment by Maung Dwe? If so, was the mortgage subsisting at the. 
time of the attachment, or had the mortgagor surrendered his equity of © 
redemption by a complete transfer of the property to the mortgagee | 
before its attachment by Maung Dwe? The costs in all Courts to 
follow the ultimate result of the suit, save that in no case will the 
‘auction-purchaser be responsible for any costs incurred before he is. . 


~ added as a party. 


ane ce at 


Before W. F. Meres, Esq. 
BUX ALLY anp anorHer (Apretiants) v. LALL MAHOMED (RE- 
: SPONDENT.) ‘ 
Mr. Sex for appellants. | | Mr. Vertannes for respondent. 
- Lower Burma Courts Act—Appeal. igus 

Caution to be used by a Court of civil appeal in disturbing a finding of fact by a 
Court of first instance. - 

Tue plaintiff in this case says thaton the 5th increase Tabodwé 
1248, being on the eve of departure to Mandalay, he deposited with 
the defendant Rs. 400 to meet any urgent necessary expenditure of 
his wife during his absence. The defence,in effect was: “I'am on 
bad terms with the plaintiff. I never received the money. On the 
day in question I was not at Kyénpyaw, where the plaintiff says he 
gave me the money. On that day Iwas at Bassein.” ‘The Court of 
first instance got a clear hold ofthe question in the suit, the parties 
were examined, a considerable quantity of evidence was fully recorded, 
and in awell-considered judgment the Court of first instance found 
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that the plaintiff-had really advanced the money and that the defence 
set-up was untrue. I do not think there is any question which | have 
more considered during the three years that I have sat in this Court 
than the duty of a Court sitting in civil appeal in dealing with findings 
of fact by a Court of first instance. [think this is not the first time 
that I have drawn the attention of this District Judge to my Circular 
(see Tan Aung Riv. Ram Chandra De, page 314 supra) in which I 
set out, as fully as I could, the caution to be used by a Court of civil 
appeal in reversing a finding of fact on oral evidence by a Court of first 
instance. And I think that caution ought to have struck the District 
Judge in this case when he remarked upon the intelligent care which 
the Myoék had exhibired in his discussion of the evidence on both sides 
in his judgment. Now, what are the grounds on which the Judge pro- 
ceeds in reversing the finding of the Court of first instance? The 
Judge in the commencement of bis judgment says: “ The Myook alludes 
to the fact that the plaintiff and several other Mahomedans have tried 
to turn the defendant out of a mosque.” But how does the Deputy 
Commissioner make use of this incident? He says: ‘J do not think 
the plaintiff would have deposited so large a sum at the very time he 
was trying to get the defendant turned out of the mosque.” ‘The facts, 
however, are that the deposit is said to have been made in Tabodwé 
1248 and the quarrel about the mosque arose in Wazo of the follow- 
ing year. Mr. Vertannes has made some use of this quarrel, but it 
seems to me to be a two-edged weapor, and it may just as well be 
used to account for the defendant’s denial of the deposit as for the 
plaintiff’s statement that he advanced the. money. Next the Judge 
says: “ The Myoék atludes to a former case in which the plaintiff had 
brought a similar suit for money deposited which was dismissed as 
false.” No doubt the Myodk tightly alludes to this case, but what 
inference does the Wistrict Judge draw from this? d can find none 
in his judgment. The short statement which I have quoted, namely, 
that the previous suit was for money deposited, and that it was dis- 
missed as false, appears to me to be an incorrect statement. What 
the previous suit was for is no way proved. ‘The proper way to prove 
it was to produce a certified copy of the plaint. This was not done, 
and in lieu of it the District Judge goes upon some loose talk which 
-ought not to have been admitted on the file at all. The District 
Judge says the suit was dismissed as false. Of this there is abso- 
lutely no evidence, and the Myodk expressly says in his judgment 
that he does not find that the suit failed on that ground. Next the 
Judge says he thinks it improbable that a trader would have lent so. 
large a sum of money ona verbal deposit. In the first place be it 
noted that it is not said the money was lent. The plaintiff’s case 
is not that this was a loan, but a gratuitous bailment. The plaintiff 
is setting out on a distant journey, he asks his friend, the defendant, 
‘to take charge of a sum of subsistence money for the plaintiff’s wife, 
and the defendant is to undertake this duty as a matter of grace and. 
«favour. And if it was a loan, the experience of every day teaches us, 
what all civil judicial statistics bear out, that there is, and has been, 
- a-very large proportion of the mercantile transactions of this country 
27. 
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‘based upon purely oral agreements. Generations of Judges in every 
country ‘have lamented, and will lament, that parties do‘not reduce ~ 
every transaction. involving money to writing. We must, however, 
‘accept things.as they are, and attempt to decide every case-on'the 
materials afforded by the parties. Now here there is the evidence 
of the plaintiff and.of three witnesses as to the deposit of the money, 
and Mr. Vertannes ‘is unable to point to any discrepancies.in the 
evidence of these persons. One of these persons is the. friend with 
‘whom the defendant is said to have gone to Bassein. As regards the . 
evidence of the a/zéz, the Myodk did not believe it, and the District 
Judge speaks of it as weak, although in one part of his judgment he. 
‘says that he thinks the evidence in support of it is as. good as that of 
the plaintiff. From one passage of the judgment I am inclined to 
doubt if the Deputy Commissioner really anderstood what the alzé7 
was. The defence was that on the day in question defendant was at - 
Bassein. ‘The Deputy. Commissioner remarks the defendant appears 
to have been seen in Rangoon on the gth Lazan. By this I suppose 
he means the oth increase of Tabodwé; but the deposit is said to 
have been made five days before, and I fail to see how it follows that 
the.defendant was not at the place of deposit on the 4th because he 
was at Rangoon five days later. And what is the evidence as to this 
aliiz? The evidence on which the Deputy Commissioner goes was 
taken on commission. Thre2 witnesses were examined together, 
and one of them confessed in Court that the defendant had been to him 
to prompt him as to the date which he gave in English; and another 
-of them professes to remember the date by reference to a memoran- 
dum made in a note-book which he did not. produce. The decree of | 
the Deputy Commissioner is set aside. The decree of the Myodk is 
restored, and the plaintiff (appellant) will get his costs in both Courts 
of appeal. 





Before W. F. M eres, Esq. 
MA SHWE MI v. MA U MA. 


Messrs, Gillbanks and Summers | | Mr, Burn for respondent. 
for’ appellant. : ; 
Civil Procedure —Court of first instance—Duty of Fudge to assist parties, 
Judges of rural Courts in the interior must assist the parties in civil suits where 
they are unprovided with professional assistance. : o aes 
‘Courts: of appeal should refrain from interfering with findings of fact by a 
Court of first instance unless such findings are demonstrably wrong. 


THIs wasa suit for the recovery of the balance of the price. of 


| paddy sold and delivered by the plaintiff to the defendant, Rs. 


261-8-0. The defence was two-fold,—first, the paddy transaction 
was with the plaintiff's husband and not with the plaintiff ; and 


“secondly, the price was paid in full. The Myo6k found that the. trans- 


action was with the plaintiff and gave the. plaintiff a decree. for the. 


- amount claimed. Against this decree the defendant appealed, and 


tne Deputy -Commissioner thought that ovt of the, balance, Rs, 


» 261-8-0, the defendant had succeeded in proving the. payment to the.- 
" plaintiff through’ the. plaintiff's husband of Rs. 250, and he amended - 
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the decree by reducing the sum decreed by that amount. Now the 
plaintiff appeals that the District Judge is wrong on evidence in dis- 
turbing the Myook’s finding. Mr. Burn, for the respondent, draws 
attention to the fact that the plaintiff's husband was examined by the 
Court a month after the last witness for the defence had been ex- 
amined. At the last hearing of the case, when the defendant’s 
witnesses were examined, the Myodk noted on his order-sheet that 
he wished to hear the evidence of the plaintiffs husband. No doubt 
it is true that where professional advice is obtainable the Court will 
not interfere with the conduct of a suit by the advocates and will 
merely take and consider such evidence as the parties through their 
legal advisers think proper to submit to the Court. But the circum- 
stances in which the Judges in the interior are placed are wholly 
different from those of seaport towns. At many Courts there are no 
advocates at all, and where advocates are to be found they are not 
‘always possessed of the experience and professional knowledge of 
their brethren at the larger centres. The very plaint in the present 
case is an instance of this, and it bears plain marks of gross igno- 
rance. For many years to come, the Judges of the rural Courts will 
be obliged to hold a brief for both sides and to assist the parties in. 
setting out and in selecting evidence in proof of their respective 
claims. That is precisely what the Myodk has done in this case. 
He heard all the evidence which the parties chose to bring, and 
thinking that the plaintiff’s husband might throw light on the facts 
he postponed the case to allow the plaintiff to produce him. How- 
ever, for the purposes of he present appeal, his evidence has little or 
no bearing on the question of the alleged payment of Rs. 250 which 
the Deputy Commissioner thought made out. Now the evidence as 
to that is of the witness Nga Tun Win, and the effect of his evidence 
is that ona certain day he saw the defendant’s son pay this money 
to the plaintiff’s husband. ‘The-following pertinent remarks regarding 
this witness occur in the Myodék’s judgment :— 
- “The defendant’s son should also have been produced as a witness to support 
. this fact, but in the present instance the defendant has not. produced her son as a 
witness, but has merely produced a servant who is not respectable and who is but 
a lad of 18 years. It is difficult to place any reliance on the evidence of this person 
as to the payment of the Rs. 250.” 

I cannot go with the Myodk when he says in effect that a person 
of 18 years is too young to be relied on, but all the rest of his remarks 
seem to me to be good sense, and I may say that the Deputy Com- 
missioner gives them the go-by altogether. The Myodk might have 
added that when the plaintiff’s husband came to Court the defendant’s - 
advocate asked him a great many questions, but did not venture to 
ask if he had got this Rs. 250. It has been my duty on many occa-. 
sions to caution District Judges in disturbing findings of fact in civil - 
suits by a Court of first instance. Such a finding ought not to be 
disturbed until it is shown to be wrong. In the present case the 
Deputy Commissioner made no attempt to weigh the reasons on 
which the Myodk went in refusing to believe the witness Nga Tun 
Win. I think this is not the first time that I have invited the Deputy 
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Commissioner’s attention to my judgment in Tan Aung Re v. Raw 
Chandra De (see page 314 supra), andl commend it: again to his- 


~-careful consideration. The judgment and decree of the District Court 


are set aside. The decree of the Court of first instance is: restored,. 
and the appellant will get her costs: in both Courts of appeal. 





Before WwW. F. Meves, Esq.” 
QUEEN-EMPRESS wv. NGA LU KE 
Criminal Procedure Code, ss. 109 and 110—Security for good behaviour. 

Distinction between sections 109 and 110, Code of Criminal Procédure, If a 
security order is made under either section the accused must be ordered to execute: 
» bond, After the expiration of a term of security some new proof of bad liveli- 
hood, or of the fact that the person is not capable cf following any honest calling, is- 
necessary before fresh security may be demanded. 

THE Magistrate’ s preliminary order sets out that he has received 
information that Lu Ke is a bad character, that he wanders about, 
and that he has not sufficient ostensible means of subsistence. He: 
therefore calls upon the accused under section 110, Code of Criminal 
Procedure, to furnish two sureties in Rs. 100 each of his good be- 
haviour for 12 months. On the information the substance of which 
the Magistrate sets out section r10.did not apply, because it did not 
appear that Lu Ke was an habitual robber, house-breaker, or thief, or 
an habitual receiver of stolen property knowing the same to have. 
been stolen, or-that he habitually committed extortion or in order to 
the committing of extortion habitually put, or attempted to put, 
persons in fear “of i injury. Next, if section :10 had applied the order 
is bad in form. The Magistrate calls for sureties, but, omits to ask 
for a bond from Lu Ke. This the Magistrate was bound to do if he 
took any security at all under section 110, Code of Criminal Pro- 
cedure. 

Next on the facts 1 do-not think security ought to have been asked 
for under section 109, Code of Criminal Procedure. The accused. 
person had only a month before the institution of these proceedings 
been released trom jail, having served the term of a previous security 
order. Itis not the intention of the I -egislature that a series of 
security orders should be made in succession immediately after the - 
release of a person discharged on the expiry of an earlier term of - 
security. . After the expiration of a term of security some new proof 


. of bad livelihood, or of the fact that the person is not capable of fol- 


- lowing any honest calling, is necessary before fresh security may be — 


. demanded. If after he has been released he shows no amendment 


but returns to his former habit of-life, if he continues to be dangerous 


'.to society, then he may properly be asked for fresh se curity. T think 


the Magistrate’s judgment shows that Ke overlooked these con-. 
‘siderations when he made his security order. There is very little 
evidence on the record regarding the accused’s mode of life for the 
30 days since. he’ was released from jail. «Ithink the proceedings. - 
--were sct on foot without sufficient cause. The secnrity order is set 


aside. It does not appear-to have been complied with. Lu Ke will. |. 


be set at libertv. 
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Before W. F. Meres, Esq. 
QUEEN-EMPRESS v. NGA PAW HI. 
Burma Municipal Act, s. 1og—Daily fine—When it may be imposed. 


A daily fine cannot be imposed by anticipation for an offence which has ‘not 
‘been committed when the order is made. ‘The proper course is to fix a near day 
for report, and if it is found that the order has not been carried out, the daily fine 


up to the date of the report may be iniposed, and so on until the order is complied 


with. 

HERE the accused was convicted of keeping a quantity of kerosine 
oil in excess of his license under section 104, Act XVII of 1884. 
The Magistrate fined the accused Rs. 50, and he further ordered that 
the excess quantity be removed, and that the accused do pay a further, 
fine of Rs. 5 a day so long as the excess quantity remained on the 
premises of the accused. The last part of this order inflicting the 
daily fine is bad and is set aside. The Magistrate could not fine the 
accused by anticipation for an offence which had not been committed 
when the order was made. The proper course would have been to 
haye fixed a near day for report, and if it was found that after the 
conviction the excess quantity of oil was still unremoved, it was open 
to prosecute the accused again and, on conviction, to inflict the daily 
fine for the term during which the excess of oil had remained on the 
premises of the accused since the date of the previous conviction, ' 





Before W. F. Meres, Esq. 
QUEEN-EMPRESS wv. NGA NANDA, 
Indian Penal Code, s, 324—-Buddhist Law—Husband and wife. 
There is no justification in!aw for the notion that.a husband hasa right to inflict 
chastisement upon his wife, whether moderate or otherwise. 
HERE the accused struck his wife on the head with a club of iron 
wood, cutting open the scalp. The woman's offence was that she 


-had not cooked her husband’s food ready for him on his return home. | 


The sentence of 15 days’ rigorous imprisonment is a lenient one. 

The Magistrate remarks that “the chastisement of wives should 
be effected by means of a small cane or bamboo, but in the present 
instance the accused. has transgressed the ordinary system of chas- 
tisement.” In my opinion husbands have no right whatever to chas- 
tise their wives, even with small canes or bamboos, and the Magistrate 
must be careful to disabuse his own. mind of this most erroneous 
notion of a husband’s privileges. 





Before W. F. Meres, Esq. 
QUEEN-EMPRESS v. NGA LA KYI anp NGA SHAN GYL 
Code of Criminal Procedure, ss, 109 and 110—Security for good behaviour. 
sue must be a separate proceeding in security cases against each accused 
. Section 110, Code of Criminal Procedure, can be applied only to the class of 
persons described therein. ee xs 
An enquiry in a security case under section 110, Code of Criminal Proceduce, 


must be tried as a warrant case. 
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If any security is taken, the accused. must be ordered to execute his own bond 
as well as furnish sureties. - 

IN this case Nga La Kyi and Shan Gyi have been ordered under 
section 110, Criminal Procedure Code, to furnish security .in two 
sureties each for their good behaviour for six months... The: two ac- 
cused persons were tried together. There was no justification for this. 
Section 239, Criminal Procedure Code, lays down what persons may 
be tried together. The present case was one to which that section 
has no application.. In the next place section 110, Criminal Proce- 
dure Code, did not apply. That section has reference only to.persons 
who are. proved to be _ habitual robbers, house-breakers,. or . 
thieves, or habitual receivers of stolen property knowing the same. to 
have been stolen, or habitual extortioners or persons. who habitually 


‘put, or attempt to put, persons in fear of injury for the purpose of 


committing extortion. ‘Thete is no évidence on the record to justify 


- the conclusion that either of the accused persons is of the class de- 


scribed in section 110, Criminal Procedure Code. Shan Gyi was con- 
victed of theft 13 years ago, and two years ago Nga La Kyi was fined 
Rs, 2 for theft of plantains. That was the principal part of the evi- 
dence on which the Magistrate went in making his order, é 
Next, the Magistrate abandoned the procedure laid down in section 
117, Criminal Procedure Code. This was to be tried as a warrant | 


‘case. Instead of examining the accused separately, in the manner 


prescribed by section 364, Criminal Procedure Code, the following is 
the whole of the examination recorded by the ey: — 


* Accused state they have nothing to say.” 
Lastly, the security orders are bad in form, because the Magistrate 


_ has omitted to order the accused persons to execute bonds, while he 
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has directed them to furnish sureties. To sum up, persons who ought 
to have been tried separately have been tried together; the. proce- 
‘dure for the trial has been disregarded ; the evidence on which the 
order was made is insufficient; the sectipn under which the order is 
made did not apply ; and the form of the order is bad. 

The security orders passed against Nga La Kyi and Shan Gyi are 


Sux aside, and, so far as this case is concerned, no further ERPOnSGKiRS 
will be taken against them. 


~ 
ee 


oe W. FF. Meres, Esq. 
QUEEN-EMPRESS ». NGA TUN E. ; 
Criminal Procedure. Code, s, r10-—Security for good behaviour, 

A security order should be in an amount which the acctised may be reasonably, 
expected to be able to furnish The fact that the accused has been. arrested on 
suspicion of the commission of a dacoity and was released .does not justify an 
order for security under section 110, Code of Criminal Procedure. If a security 

oder is made under that section, the accused must be ordered to execute his owm 


pond as.well as furnish sureties, : 
THE Magistrate has gone wrong in trying this case. The evidence 

of the three witnesses examined was. to the effect that the accused: | 

was arrested on suspicion of being concerned in two dacoities, but . 
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those charges against him appear to have come to nothing. If the 
Magistrate will look at section 110, Code of Criminal Procedure, he 
will see that the section applies to persons suspected to be habitual 
-dacoits and soon. Now, it might happen to any man to be charged 
on suspicion of committing an offence; if he gets off, he must be 
held quite clear of the charge, and it is not to be said that his charac- 
ter is bad, because there is this old charge which failed against him. 
“Section t:0 has reference to habitual offenders of certain specified 
classes, and not: to the case of a man who has the misfortune to be 
suspected of a single offence. As regards the character and general 
reputation of Tun E, there is no evidence on the file to juszify an 
order under section 110, Code of Criminal Procedure. The order 
actually made in this case isbad in form. The Magistrate demands 
sureties without requiring a bond from the person who is calied on to 
give security. The surety’s duty is to make good the default of the 
principal if their principal breaks his own bond. If the principal 
gives no bond at all, the sureties are hound to nothing. Lastly, I 
think that if there was need to bind over Tun E under section 110, 
Code of Criminal Procedure, it would be too much to ask a man in 
Tun E’s position of life to furnish two sureties in Rs. 300 each. In 
fixing the amount of the security the Magistrate must be careful 
not to ask too much, because the failure tu furnish it results in the 
imprisonment of the suspected person. The security order in this 
case is set aside. 


Before W. F. Meres, Esq. 
QUEEN-EMPRESS v. NGA PO SHEIN anv Two oruers, 
Sentence—Imprisonment. — 

The passing of sentences of short terms of imprisonment should be avoided 
whenever possible. nee 

HERE three accused being convicted under section 160, Indian 
Penal Code, were sentenced to five days’ rigorous imprisonment with- 
out the option of fine. The Magisirate should avoid passing short 
sentences of imprisonment where it is possible to inflict a fine ora 
sentence of whipping. A short term of imprisonment is of very little 
use, and there is great risk of converting decent people who have been 
guilty of a misdemeanour into criminals. A sentence of imprison- 
‘ment permanently marks the convicted person with disgrace and 
throws. him into the society of the criminal class. The Magistrate 
must bear these considerations in mind in deciding on the sentences 


that he may pass. 


Before W. F. Meres, Esq. 
PADAN BYU v. QUEEN-EMPRESS. 
Code of Criminal Procedure ss. 164 and 364—Confession, 


.. ‘Where a confession made in an early stage .of a case is withdrawn at. a. later 
.gtage on the ground that the confession was obtained by improper means, enquiry 
“ piust bé made as to the circumstances under which the prisoner confessed. ; 
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I THINK the appellant has been properly convicted. The robbery 
“took place. in the day-time. The appellant was well known to. the 
complainant and entered into conversation with him just before he 
attacked the complainant. Complainant named appellant at once. 
No motive is assigned fora false charge. There wasreally no defence. 
It appears that the appellant made a long confession to a Magis- 
\ trate. This was withdrawn at the trial, and the appellant stated that R 
he had been compelled to confess through having been beaten by a 
constable.’ This is dealt with by the “Magistrate in these words: 
“Padan Byu retracts his confession, saying he was beaten by a con- 
stable. Every criminal who confesses says so when he comes up 
for trial. His statement, however, was carefully recorded by the 
Magistrate in the absence of the police,. and I must give it its full 
weight.” That appears to me to be a very unsatisfactory way of - 
. dealing with a serious charge brought against a police officer. There — 
“is no more certain way of. demcralizing the police than to let them 
know that no enquiry will be made when charges of torture are brought 
‘against them. The bulk of the police. are ignorant persons, who 
know that their progress in their department depends to some extent 
on the success of their investigations. Prisoners fall into their-hands 
vhom they strongly suspect, perhaps rightly, of complicity in the 
offence under investigation. If the police know that the chances of 
an enquiry into their conduct are small, it is most likely that they will 
use torture in some form or other as the shortest and easiest way of 
getting information from their prisoners. They see that the Magis- _ 
trate takes no notice of complaints against them, and they understand _ 
‘this to mean that they must obtain convictions and may use any 
‘means to that end. The District Magistrate is the head of his district 
police, and it is his duty, his imperative obligation, to see that his. 
subordinates do not abuse the large es with which they are 
entrusted, ~ 
But apart from the grave injury which the itaginteatets attitude 
towards his subordinates in this matter is calculated to produce, his 
method of dealing with the confession in this case results in its 
necessary removal from the record. If the Magistrate had enquired 
-into the. accused’s charge, he would have been able.to say if it was 
true or false. If false; a serious imputation would have been removed 
and the confession would have been good evidence against the accused. 
As it happens, the prosecution is strong without the confession. 
I think, however, proper to direct an enquiry into the conduct of the 
police officer complained against, and the Registrar will fix a suitable 
day. for the consideration of the report of the Magistrate, 
The Sessions Judge, in a very short judgment, says that the Magis- 
trate might study the Evidence Act with advantage. It may “be 
gathered from some pencil-notes of the Judge on the record that he - 
‘noticed that the Magistrate. had recorded statements which amounted 
to confessions made while’ in police custody, and from which -no rele-. 
-want discovéries dicectly resulted. I think it-would have been: more 
useful to note in the judgment the mistakes into which he thought 
‘the Magistrate had fallen. - 
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Before W. F. Meres, Esq., and R. S. T. MacEwen, Esq. 
MAUNG THA HNYIN v, NARAMEN CHETTY anp orners, Civil Appeal 
Copies—Application for copies—Limttation Act, s, 12. No. 6, 
: ' , d : : 1888. 
Applicants for certified copies of judgments or decrees who do not put up with | Septembey 

their application the stamp required by clause 22, Schedule I, of Act I of 1879, are 20. 
not entitled to the benefit of section 12, Limitation Act, as regards the interval - ee 
between the date on which the copy is applied for and the date cn which the stamp 
is subsequently furnished. 


The Judgment of the Court was delivered by— 


Merés, J.—This is aw appeal from the decree of the Moulmein | 
Town Judge giving a decree to the plaintiff for possession of 69 logs 
of timber or for their value, Rs. 2,070, with costs. The plaintiff sought 
the recovery of the logs under a deed of assignment dated March 
1887 as the property of théir mortgagor, Maung Kaw Pe. The 
plaintiff’s suit was resisted on grounds which are re-produced by the 
defendant in appeal. A preliminary objection was taken that the 
appeal is out of time, and the solution of this question depends upon | 
whether the appellant is entitled under section 12 of the Limitation 
Act as to the time between the date on which he applied for a copy 
and the date on which he put'into Court the court-fee required before 
~ acertified copy coyld issue. If the time between the payment of the 
. court-fee and the delivery of the copy be taken as all to which the- 
appellant is entitled uader section 12, then the appeal is out of time. 
We are both of opinion}that an application for a certified copy is not 
effectively made until the applicant has done all that lies upon him 
to enable the Court,toodo that which the applicant asks. But we 
have ascertained that an irregular: practice has grown up in the Moul- 
_ mein Court, under which the Court commences to prepare the cer- 
tified copy before the necessary court-fee has been furnished, and 
that, as would appear from an affidavit filed by Mr. Cowasjee, this 
practice is of long standing in the Judge’s Court, and the appellant 
has been misled by this practice into the irregularity which has 
occurred in making the application. As far as we know, the question 
has pot been raised before either here or at Moulmein. We are there- 
fore disposed on this occasion to allow the time claimed from the date 
-of the informal arid incomplete application. The appeal is therefore 
in ‘time. : 

{The judgment was continued and dealt with the facts.] - 


Before W.F. Meres, Esq. 


QUEEN-EMPRESS v. NGA KAING. : sr Revision 
Opium Act, s. 9—Sentence for illegal possession of opium, pe a 
Example of excessive sentence imposed for the illegal possession of a trifling November 
‘Quantity of opium. ; ai. 


—IN this case the accused was prosecuted for a breach of clause {c) 
of section 9 of Act I of 1878. There is evidence of the search’ of the 
"accused’s house, but none of the witnesses say how muclf opium was 
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found in his possession. The quantity. is not set out in the charge. 
The accused, however, pleaded guilty, and I find from the judgment 
that the quantity’ of the drug actually found in the possession of the 
accused was one tola. The sentence passed is a fine of Rs. 50, and 
in default one month's rigorous imprisonment. Measured by the 
sentence in default, and having regard to the quantity of the drug 
actually seized, I think the sentence passed is excessive. No doubt 
the accused was guilty of a breach of the law in being in possession 
of any, the smallest quantity, of the drug which was not obtained 
from a licensed yendor. But I do not think that it was the intention 
of the Legisiature to punish with severity such trifling breaches as that 
established in this:case, and I think that the Magistrate should not have 
directed the payment of a reward of Rs. 25 to the informer for such 


trifling service as that rendered in the present case. The fine is re- 


Criminal Revision 
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duced from Rs. 50 to Rs. 10 and the sentence in default is set aside. 


Before W. Ff. Meres, Esq. é : 
QUEEN-EMPRESS v. (1) NGA SHWE HLWA, (2) NGA SIT DAING. 
Arms Act, ss. 4,14, 19 and 29—Possession of a bayonet. 

The possession of a bayonet without a license is not an offence punishable under 
the Arms Act except in districts proclaimed under section 15 of that Act. 

A prosecution under section 19, clause (f), of Act XI of 1878 requires the sanc- 
tion of the District Magistrate, 

THE two accused in this case have been convicted by the Deputy 
Commissioner under clause (/), section 19, of Act XI of 1878. It 
appears that while the Deputy Commissioner was searching the house 
in which the two accused persons lived, there were found in the room 
occupied by Sit Daing a box of 27 central-fire revolver cartridges. 
Upstairs in a garret were found five rusty bayonets.. The Deputy 
Commissioner convicted both the accused on the charge and fined 
them each Rs. 250, and in default the sentenced Shwe Hlwa to 
undergo six months’ rigorous imprisonment and Sit Daing to undergo 
six months’ simple imprisonment, As regards the bayonets, I think 
no offence was committed. A bayonet appears to me to be an arm 
within the meaning of the definition of section 4, and I cannot dis- 
cover any notification of the Government of India declaring a bayonet 
to be within the expression “ military_stores ” of section 4 of the Act. 
Therefore I think that, for the reasons pointed in my Circular No. 1 
of 1887, the possession of the bayonets was not an offence punishable 
under the Arms Act, XI of 1878, The cartridges, however, certainly 
come within the expression “ ammunition ”’ of section 14 of Act XI 
of 1878, and therefore the possession of them would be an offence 


‘unless the possessor held alicense for them (sections 14 and 10, 


clause (f), Act XI of 1878). But under section 29 a prosecution 


_/under_clause {/),section_19, of that Act, requires the_previous-sanc-_ 


tion of the District Magistrate. I can discover no sanction in the 
present case. The question is whether the omission ‘is covered by 


‘section 537, Criminal Procedure Code. -I think that this omission is 
covered by the second paragraph of that sectior. which appears to mé, — 
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in the latter part of it, to embrace the whole proceedings before or dur- 
ing the trial. The further question then arises whether this omission 
has occasioned a failure of justice. It seems to me to be very difficult 
‘to.see how this omission has prejudiced the accused person. I think 
the evidence shows that the cartridges were in the sole possession of 
Sit Daing, and that-the conviction of Shwe Hiwa on this charge can- 
not be justified. Sit Daing is thus described by the Deputy Commis- 
sioner: ‘‘ He is an old decrepit man, close on 80 years of age, can . 
hardly walk any distance, has broken teeth, bad sight and hearing ; 
in fact he may be well described as being on the verge of the grave.” 
Looking to the sentence in default, six months’ simple imprisonment, 
passed upsn this old man, I think the fine imposed is excessive, and I 
reduce it to Rs. 50, andI set aside the order of imprisonment in default. 
The conviction and sentence passed upon Shwe Hlwa are set aside, 
and the fine, if paid, will be refunded. 


Before W. F. Meres, Esq. 


MA SHWE MI v MAUNG SHWE NE. Civil Second 
Landlord and tenant—Tenancy from year to year~Burden of proof—Notice Appeal 
to quit. No, 103, 


_ 1888, 


~ In the absence of any evidence as to the term of an agricultural lease in Burma, 
it is to be presumed to be anannual one and to commence with the first day.of the 
Burmese year. 

A lease to two persons subsists to the survivor on the death of either of them. 

A tenant from year to year cannot be ejected without notice during-a year of 
tenancy. 

Tue plaintiff is the widow of the defendant’s son. Plaintiff says 
that in 1238 her father-in-law, the defendant, made over to her hus- 
band and herself absolutely as a gift the land in suit, and that, her hus- 
band having died in Tabodwe 1249, the defendant forcibly took pos- 
session of the land in the month of Wazo 1250. The duiocwe set up 
is that in 1241 the defendant leased the land in suit to the plaintiff 
and to her husband for 15 baskets of, paddy per annum, and that, the 
plaintiff's husband having died in 1249 Tabodwé, the defendant re-‘ 
sumed possession of the Jand. In his examination by the Court he 
‘said that he took back the land in Kasén 1250, and that he did this 
against the wishes of the plaintiff. The first question which arises is, 
who ought to begin, that is, upon whom was the onus of proof? The 
Deputy Commissioner says it was on the plaintiff, and I think the 
Deputy Commissioner was wrong for this reason. The defendant sets 
up an-annual tenancy ; he says there was nothing settled as to the 
~ terms of the holding except the rent. I think it must be presumed 
that the year of tenancy, according to the defendant’s own statement, 
was the Burmese year. Now, alease in favour of two persons: subsists 
‘to the survivor on the death of either of them with the heirs of the 
deceased. Here, on the defendant’s own showing, he took possession 
of the land against the wish of the surviving tenant after the com- 
mencement of a new calendar year. On the defendant's own position 
his son and daughter-in-law were yearly tenants, and they could zot 
be ejected without notice during their year cf tenancy. The eject- 
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ment was therefore illegal, and from the admission of the parties the 
son and daughter had been in uninterrupted possession for nine: years 
at least before this wrongful entry of the defendant. Therefore it 
follows that the onus was not on the plaintiff but on the defendant, . 
because he could not take advantage of his. own wrong to shift the 
burden of proof. Defendant must therefore show that the lease 
is established. For this purpose he brings his son and his nephew to 
prove the tenancy. Nga We heard that there was a tenancy, and says 
that on three occasions he saw the deceased bring to his (deceased’s) 
father 15 baskets of paddy. Lu Ne, another witness, speaks of twice 
seeing 15 baskets of paddy brought by the son to the father, An- 
other witness, Mi Shwe Pu, who is related by marriage to. the plain- 
tiff’s son, says that three times she carried paddy from the house of 
the son to the house of his father. None of these witnesses fix any 
date or even year for the deliveries of which they speak. It may be 
that they actually witnessed the delivery of paddy from the son to 
the father, but the question is whether that delivery was intended by 
the deceased to be rent for the land. On the other side, the father 


and the mother of the woman speak of the gift, and their evidence. is, 


I think, quite as good as that of the defendant’s son and nephew. 
But putting aside altogether, if necessary, the evidence of these re- 
lations on both sides, there remains the fact that the defendant never 
interfered, to resume possession of thisland, even for a yeat, while 
his son was alive, The defendant admits that he stood by when the 
survey thugyi came round and asked whether the land was mortgaged 
or sold or let, and that he told the thugyi nothing as to this, He per- 
mitted the land to be transferred to the name of his daughter-in-law 
and son, and these persons have been paying the revenue since they 
were in Occupation.. There is that evidence for the plaintiff, and 
against this the defendant, upon whom the onus in the case lies, comes 
into Court with some vague evidence as to the delivery of the paddy 
by his son. In my opinion the defendant did not discharge the onus 
which lay upon him. {think the’ Myodk was right and that the De- 
puty Commissioner was wrong. The judgment and. decree of the 
Deputy Commissioner are set aside. The decree’of the Myo6dk is re- 
stored, and the appellant will get her costs in both Courts of appeal. 








Before W. F. Meres, Esq. ; 
QUEEN-EMPRESS 0, NGA PO TU anp zxcnr orHzns. 
Gambling Act (III of 1867), ss. 3 and 4—~Sentence. 

Fine is the most appropriate form of punishment for a first offence under section 
4ofthis Act. Magistrates should strongly mark the distinction between offences 
under sections 3 and 4 of this Act, : 

Po Tu has been sentenced under section 3 of. the. Gambling Act to 
two months’ rigorous imprisonment, The rest have been sentenced 
under section 4 to one month’s rigorous imprisonment each. These 
sentences have expired. They appear to me to be unduly severe. on 
the gamblers. Fine isa more appropriate form of punishment for a 
first offence under section 4 of Act III of 1867. I think the Magis- | 


‘trate should strongly mark the difference of an offence under section 
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_ 3 of that Act from the offence under section 4. Offenders under sec- 
tion 3 ought to be severely punished on conviction. They lead others 
into gambling and make money out of the offences of other people, 
Magistrates will notice that the law provides a sentence three times 
as severe under section 3 as that provided under section 4. [In the 
present case the Magistrate has reversed the policy of the law.. He 
gives the gamblers the maximum punishment, and the principal offender 
. gets only two-thirds of the maximum. But I] think the first accused 
was quite sufficiently punished. The sentences on th eothers are 
excessive. It is aserious mistake to put an accused into jail under 
section 4 of the Act unless that is unavoidable through non-payment: 
of the fine. A man of goad character is, perhaps, tempted to stake 
something in a gambling-house, Put into jail he is thrown amongst 
bad characters and, when he comes out, he is marked for life as a per- 
son who has undergone imprisonment. When this happens there is 
reasonable ground for thinking that the Gambling Act in that man’s 
case has been, worked for harm instead of good. The right method 
' of working the Gambling Act is to convince the keepers of gambling- 
houses that no profit is to be made out of the business. Substantial 
fines would probably effect this. On a second conviction for keeping « .. 
a gambling- house imprisonment might be added. But as regards 
first convictions of persons gambling in common gaming-houses, a | 
small fine would in most cases meet the requirements of the law and — 
would be sufficient to warn the offender. 


Before W. F. Meres, Esq. 





- QUEEN-EMPRESS v. PAUNG TIN. Criminal. Revision 
Indian Penal Code, s. 6y~-Cattle Trespass Act (I of 1871), s, 22—Imprisonment in ~:«° No. 1194, 
default— Compensation order. 1888, - 
Section 22 of Act I of 1871 does not provide a punishment for an offence, and Fanuary 
22, 


therefore a compensation order made under that section cannot be followed by a 
sentence of imprisonment in default under section 67, Indian Penal Code. 

In this case the accused being convicted of the illegal seizure of 
cattle under section 22 of hie ITof 1871 was ordered to pay compen- 
sation amounting to Rs. 2 In default of payment he was ordered 
to undergo 24 hours’ ues imprisonment. The imprisonment in 
default was illegal. The accused was not convicted of an “ offence” 
within the meaning of section 40 of the Indian Penal Code, and there- 
fore the provisions of section 67, Indian Penal Code, did not apply to 
it. Iti is set aside. 


——e 





Before W. F. Meres, Esq. 


MAUNG ME awp MI MIN NYO (Prarerivy) 0. SIT KIN NGA _ Civil Appeal 
(RESPONDENT). 0. 07, 
Messrs. Moylan and Eddis for Messrs. Lew and Summers for respon" 1057 
plaintiff-appellant. dent. 1880. 
Buddhist Law—Will—Testamentary dali Febrigg ae 
A Burman Buddhist cannot make a Will. Z 12, ad 


me 


_ THs is.an appeal from the Deputy Commissioner of Tavoy revers- 
ing the decision of the Sitke of Tavoy. The en respondent, 
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-original plaintiff, was married to a Burmese Buddhist woman named 
Ma Swe. This lady died in Kasén 1247, leaving surviving an infant 
daughter by the plaintiff. She had possessed some property before 
ther. marriage with the plaintiff and acquired other property during 
the marriagé jointly with the plaintiff. A few days before her death 
she executed a document under. which she left Rs. 1,600 to her hus- 
band and the residue of her property to her daughter, at the same 
time appointing her elder brother, Maung Mé, thé first appellant, as 
guardian of the child. She further directed that the child should live 
with her (testator’s) mother, Mi Min Nyo.’ Part of the property left 
by deceased consisted of a share ina boat which was afterwards sold, 
and it is to recover the price that this suit is brought. The defence 
was that the property passed under the Will. Flaintiff admitted that 
he had signed it asa witness, but said that his wife was not in full 
possession of her faculties at the time, and that he consented to sign 
it, not as assenting to it, but as a matter of? complaisance toa sick. 
person. However, the Sitké found that the document was a binding 
-one and he dismissed the suit.. In appeal to the District Judge that 
-decision was reversed on the ground that a Burmese Buddhist has not 
the power to make a Will.. The case has come here in appeal, and the 
main question is whether the Judge is right as to the Burman Bud- 
' -dhist testamentary power. ; 


In support of the decision of the Judge there is the judgment of the 
Special Court in Ma Bwin v. Ma Yin (see page 95 supra).* I have 
undertaken a re-examination of the Buddhist Will question. It ap- 
peared to me that the annexation of the upper province opened a 
large and new field of enquiry, and accordingly I have sent out, 
through the assistance of the Local Government, an invitation to edu- 
cated Burmese gentlemen and others in every part of the united 
‘provinces to assist me in this enquiry by the collection of information 


and by the expression of their opinion on this question. 
| 





* See also the following ruling of the Court of the Chief Commissioner, British 
Burma —- . ; i 


CHIEF COMMISSIONER OF BRITISH BURMA (CIVIL SIDE.) 
Camp at Taukg'yan, district of Rangoon, the 14th February 1866, 
' PRESENT. 


LIEUTENANT-CoLonex A. P. Poayre, C.B., 
Chief Commissioner. 


Tue Chief Commissioner has this day had under consideration the question of 
‘the validity of Wills made by Burmese Buddhists, and has perused the documents 
-forwarded with the following letters :— : : mi 

From the Commissioner of Arakan, No..171, dated the 16th November 1865, ~ 
. From the Officiating Commissioner of Tenasserim, No. 715, dated the x1th 
December 1865. : a 
From the Commissioner of Pegu, No. 931, dated the 8th January 1866, 

From most of the proceedings and judgments forwarded it is not always clear as 

‘tothe exact nature of the issues raised between parties disputing a Will: indeed, 
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Iasked them to state every instance of the disposition by Will 
of property by a Burman Buddhist,:male or female, which has come 
within their own knowledge, within their own family, or amongst 
their acquaintances. I asked them to give accounts of these Wills, with 
dates, and tostate (1) whether they were contested or (ii) were modi- 
fied by arbitration. ‘ 

Secondly, I asked that a search might be made in the Burmese 
Buddhist scriptures for binding passages justifying or prohibiting the. 
exercise of the testamentary right. 

I was careful to explain that by the term “ Will” was meant a 
written or oral direction disposing of property after death in a manner © 
different from that under which the property would be distributed in 
the absence of such direction. 

After the passing of the décision in Ma Bwin v. Ma Yin the Local 
Government instituted enquiries in the lower province in 1881 as to 
the exercise of the testamentary power by Burman Buddhists. 


_ [am permitted by the Secretary tothe Chief Commissioner to 
inspect the opinions and evidence so collected, and the advocates of 
both parties to this appeal consent to those papers (the opinions and 
evidence} going upon this record. ae a 


- In answer to my enquiries a very large number of European and 
Burmese gentlemen, official and non-official, in the upper and lower 
provinces, have given me full notes, and I now express my obligations 
to them for their assistance. These opinions have been translated 
and printed, and by the consent of the advocates, at whose sugges- 

_ tion the enquiry was: sci on foot, they are put in as evidence on the 
record. 

[have personally examined every translated Buddhist text avail- 
able which might be supposed to have some bearing on this question. 
Some Burmese gentlemen of my acquaintance have done me the 
favour of examining untranslated texts in search of information on this ° 





there is only one case in which it is clear that a Judicial Officer decreed on a Will 
which avowedly made a disposition of property contrary to Burmese Buddhist law, 

The Chief Commiissioner is glad to find the ruling in that case was overruled in 
the’ Commissioner’s Court. : ; ; 

But from the uncertain wording of some of the judgments in Will cases which 
have been forwarded the Chief Commissioner deems it to be necessary to observe 
that no Will by a Burmese Buddhist having heirs which disposes of property, 
moveable or immoveable, contrary tothe Burmese Buddhist law of Inheritance 
should be admitted as valid. ¢ i 

There may possibly be some family customs in some remote part of the province,. 
which the Chief Commissioner is unacquainted with, where this rule would not 
apply. In that case, of course, there would be an exception ; and it appears prob- 
able that in some cases, as for cruelty or for a blow, atather or mother may 
legally disinherit an sa ; but asa general rule, and without some special act of 
the Legislature, the Courts are bound to decide questions of inheritance. between 
Burmese Buddhists solely by the law of Burmese Buddhists, or by weil ascertained 
custom. : 


' OrveR.—A copy of this'proceeding will be sent to each Commissioner, and spare 
‘printed copies, so that every Deputy Commissioner and Assistant Commissioner 
whose vernacular is English may receive one. ei 
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subject. During the collection of opinions now, ptinted and_ placed 
-with the record I have endeavoured in my tours in the interior to 
-gather information on the subject of my printed questions. 


In the argument the appellant’s advoéate stated that in his pfo- 
‘fessional experience in .Mandalay he had met with something like a 
Will in the appeal of the Limban Queen v. Mrs. Antram, The files 
have been sent for. ; a 
At onetime I thought it might be desirable to invite the further con- 
sideration of this question by the Special-Court. 


But on further consideration I think. this course is unnecessary. 
The enquiry, f think, brings out clearly that the notion of a Will is 
notto be traced in the Burmese Buddhist scriptures. I understand 
that the accepted modern translation of the word “ thedansa” (re- 
cord upon death) nowhere occurs in the Dhammathats. And, as far 
asl can discover, the idea conveyed by the expression “ ¢hedansa”” 
to the Burmese mind is not the same as the idea conveyed by the 
expression “ Will.’ The evidence which I have collected in the 
printed papers clearly establishes that it often happens that parents 
in their old age, or when conscious that their end is near, eall their 
heirs together and make a. formal division of their property amongst 
their children. - 

What they do or try to do is to follow the rules of the Manu Kyeé for 
the division of the inheritance. Often none ofthe parties exactly know 
what the rules are. Even when they know the rules there are practi- 
cal difficulties in partitioning exactly in accordance with those rules. 
Unless every item was accurately valued or, better still, turned into 
money, it is found difficult to apportion the property ; accordingly a 
rough division is made in the presence of witnesses, and the heirs are 
exhorted to accept this allocation without dispute. Such a disposi- 
tion is somctimes oral, sometimes written. 


That is the notion conveyed by the expression “ thedansa.” 
~ Amongst the opinions printed will be found a careful and valuable 
-note by members of the Hlutdaw of the ex-King Thebaw. These 
gentlemen are well educated, well versed in Buddhist law, and are of - 
high official and social rank. It” is, 1 think, quite clear from their note 
that what they are thinking of is not the same as the idea conveyed 
by the expression “ Will” They have in their minds the distribution 
of an estate during the lifetime of the owner of it. ; 


I think this comes out with striking clearness in the case of Mi 

Shwe, which -is the first of the so-called Wills with a copy-of which 
‘these gentlemen have favoured me. ; 

The lady in her so-called Will begins by saying she is in her 7oth 
year and is getting feeble, and desires to spend the remainder of her 
life in religious duties. She then goes on to says “ With.a vicw to 
prevent litigation on my death amongst my chifdren and grandchild--. 
ren in respect of inheritance, I have decided to memorialize His Ma- 

_jesty to confirm the partition of inheritance as made by me. _Litiga- 
tion between parents and -children in.respect of inheritancé will only: 
result in evil to the latter in this existence and in the next.’”. She 
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then goes onto partition her property amongst her children and 
grandchildren, retaining in her own possession only certain landed 
property for her support during her lifetime. 

Fearing litigation, this lady presented a petition to the then King 
Mindén Min, asking him to confirm her division. The King sent a 
deputation of the Crown Prince and Ministers to the Archbishop at ~ 
Mandalay to take his opinion on the point “whether the disposition 
of property by parents would hold good in suits instituted in the 
public Courts and in the Hlutdaw, wherein a plaintiff claimed the 
right of sharing in the parental estate during the lifetime of his 
parents, and wherein the parents have bequeathed (?) their property 
to particular heirs, and the disinherited heirs claimed their share im 
the parental property according to the laws of inheritance.” 

The reply of the Archbishop was that if parents disposed of their 
property to certain of their children by W7i/ (?) in the presence of lay 
and ecclesiastical persons, the other children. should have no right to 
contest such disposition. The parental disposition: should hold. good. 

Parents have absolute authority over their children. Even should. 
property be given away by parents'to strangers, their children have 
no right to contest such gift, which shall be valid. If,.on the death. 
of the parents, the disinherited children claim a share in “ the inherit- 
ance and it is decided that the disposition of property by the 
parents, who are its owners, shall not hold good, but that the other: 
children shall.also share in the inheritance, both the Judge and the 
suitors to whom a share in the inheritance. is: adjudicated shall be: 
held to have broken the precept which forbids theft.” ay 

On receiving this opinion the King, in September 1860; by an edict, 
declared the disposition good: and threatened punishment. to any of 
the heirs:‘who attempted to set it aside inthe law Courts. ant 

This: was.a clear case of absolute alienation of property in the life- 

' time of the donor. Some of the donor’s children'sought to restrain 

the alienation, and'on the advice of the Archbishop the King’ pro- 
nouncéd the gift good, 

The same point has been decided in the same way by the Special 
Court., This disposition of the property is regarded bythe Hlutdaw 
as a“ Will.’”’ 

Another so-called “ Will,” No. 6, is.the oldest.of the. collection with.’ 
which the Hlutdaw have favoured me. Itisdated July 1823. The 
so-called testator entirely divests:himself: of his.property, dividing it 
amongst his children, and. he contracts with.his.children that for his 
maintenance while he lives each of them shall assign to: him a piece 
of'land, whicli'land‘is to-revert to them.on his death. The document 
repeatedly states that the heirs have agreed to this disposition of. the 
property, and it further sets out that they entered. into a written 
agreement: with, him. binding. themselves not to dispute. the. division, / 

Tliis is certainly not: a. disposition: of'property: to. take effect. on. the. 
death of the donor. f ayes 

Similarly of the so-called Wills of monks; of'wHich: four specimens | 

, : 28 
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are printed in the appendix to the opinion of the Ministers of. the 
Hilutdaw, all of them are quite clearly gifts inter vives and not Wills. 

‘A few of the specimens submitted by the Hlutdaw have been. exes 
cuted within the last year or two. No. 3 contains. some testamentary 
directions. . It is dated August 1884. “It does not appear. whether 
‘its validity has been - tested. Similarly of Nos: 4 and: 5, they are 
recent Wills. I express no opinion regarding them. 

On a review of the whole of the evidence collected I think it is not 
established that the exercise of the testamentary power is a: ad of . 
the Burmese Buddhist customary law. 

I think, further, that the search which those interested in this ques. 
tion have assisted me in making has failed to establish that the tes-: 
tamentary power. is based upon any binding passage of the Buddhist. 
scriptures which are regarded as binding in Burma. 

The nearest approach. toa germ of the testamentary power is to 
be found in the Culavagga, Book X, Chapter II. 

I find that this passage has also - been discovered by the members 
‘of the Hlutdaw. But I think it is plain from the extracts. from the 
commentators on the Culavagga w hich have been collected by the 
members of the Hlutdaw in their note that the gift referred to is a 
gift ¢nter vives, and that it is not really a testamentary disposition. 
This view is strongly supported by every one of the extracts on which 
the members of the Hlutdaw rely as to the so-called testamentary | 
power of monks. ; It seems to me as clear as words can make it . that 
every one of those extracts relates to gifts inter vivos Li i 
during the donor's lifetime. es 

The members of the Hlutdaw have favoured me with an argument 
on this question in the opinion which they have given. 

As-regards. the point which they take to the effect that the Bud- 
dhist Jaw does not prohibit the making of Wills, I think that argument 
is sufficiently disposed of in the judgmentin Ma Bwin v. Ma Fin. 

On the full review of the whole question I concur in the opinion 
laid down in. Ma Bwinv. Ma Yin that the testamentary power is not 
in a Burmése Buddhist. 

I think that the document in question in the present case is cer- 
tainly a Will. It is not binding, I think the plaintiff is entitled to 
recover. The decree of the Deputy Commissioner i is confirmed and 
this appeal is dismissed with costs. 





Before W. E. Ward, Esp... , 
QUEEN-EMPRESS v. NGA THA DUN Us 
Criminal Revision Gambling g Act, ss. 3, 4-—Indian Penal Code (Act XLV of 1860), SS ie 66~—Sentence: 


No. Pre ; : of imprisonment and fine-—lmprisonment in default, : 
March ee A sentence of imprisonment and ‘fine under section 3 or section 4 of Act III. of 
<—s 186 | c ambling Act) is illegal. , 
Aled nder ‘section: 66. Indian Pénal Code, a sentence of - imprisonment in defaule: 


ee ie a payment of fine imposed for an offence under: section 3 or section 4 of the 
Gambling Act may be either rigorous or simple. 
A sentence of imprisonment under. section 34, Act V, 1861 (Police Act), ‘whether 
substantive or in default of payment of fine, must be simple, 
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I do not quite understand all the grounds upon which this reference 
is made by the District Magistrate, though the point referred is clear 
enough and is stated thus :— 


- (1) Cana substantive sentence of fine and imprisonment be 
passed under sections 3 and 4 of the Gambling Act? 
' (2) If so, may a further sentence of substantive imprisonment 
' be awarded in default of payment of fine, and should it be 
simple or rigorous imprisonment, having regard to Crime 
inal Revision case of ‘this Court, No. 1165 of 1888? 
The answer to the first question must clearly be in the negative, as 
the punishment awarded in sections 3 and 4 of the Gambling Act is 
fine oy imprisonment of either description: 


As to the second question, it is clear that under section 66, Indian 
Penal Code, the imprisonment which may be awarded in default of | 
payment of fine may be of either description, seeing that the ‘substan- 
tive sentence may be a sentence of imprisonment of either descrip- 
tion. : 


. I may note that under section 40, Indian Penal Code, as amended 
by Act VIII, 1882, the word “offence” in section 66 includes any- 
thing punishable under the Gambling Act. Section 66 is thus 
applicable to sentences awarded under the Gambling Act. 


The District Magistrate has referred toa ruling of this Court by 
my predecessor given in Revision case No. 1165 of .1888, but that 
‘ ruling has no bearing upon the present case. It merely laid down 
that the word “ imprisonment” in section 34, Act V, 1861, must be 
taken to mean simple imprisonment, as that section does not state 
whether the,imprisonment is to be rigorous or simple, and because 
clause 18, section 1, Act I, 1868, is not applicable to General Acts, 
passed prior to 1868. It follows, therefore, having regard to section 
- 66, Indian Penal Code, that as the substantive sentence of imprison- 
ment which can be awarded under section 34, Act V, 2861, must be 
simple, a sentence of imprisonment in default of payment of fine under 
" the same section of the Police Act must also be simple. 


No such question, however, arises in the present case, since offences 
wnder sections 3 and 4 of the Gambling Act are expressly declared to. 
be punishable with imprisonment of either description. : 


Applying the above remarks to the case now sent up by the © 
District Magistrate I find that the Magistrate who tried it convicted 
the.accused under sections 3 and 4 of the Gambling Act and sentenced 
them to fine avd imprisonment, and to a further period of imprison- 
ment in default of payment of fine. A sentence of fine and imprison- 
ment is clearly wrong as already stated, and, as the imprisonment has: 
been undergone, the fines imposed must be remitted. 


The Deputy Commissioner is right in thinking that this Court 
Circular No. 9 of 1886 has been cancelled by Circular No. 33 of the - 
sae year, Circular No. 9 was issued before the passing-of Act X 
of 1886, — : ' 
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Before W. E. Ward, Esq. 
QUEEN-EMPRESS v. CHE VA, 


| Griminal Appeal — ee 
rite 16 7 4 Sentence of death--Murder—s. 302, Indian Penal Code. . 
1889. A. Sessions Judge found: the accused guilty of a cruel murder under section 302, 
Aprid Indian Penal Code, there being no extenuating circumstances, but’ refrained from‘ 
oh , passing sentence of death because there were no eye-witnesses to the murder. 
— * Held that the’ reason given ‘by the Judge for not passing sentence ‘of death was 


2 ee 


inadinissible. 


Tue Sessions. Judge has in this case found the appellant guilty of 
murder, section 302, Indian Penal Code,—of a cruel murder, in 
- which there are. no extenuating circumstances. He has, however, 
refrained’ from passing sentence of death on the appellant, because he ~ 
thinks that ds there were no’ “eye-witnesses to the murder, capital 
punishment should not be inflicted. This is a very extrabrdinary- | 
opinion, and oné from which I ‘must not only express my entire dissent,. 
but which I trust the learned Judge will never again allow to’ restrain 
him ‘from doing his duty when he finds an accused guilty of a 
ciuel murder ‘without a single extenuating circumstance’ to’ justify 
him i in taking a lenient view of the offence committed, 


This being’an appeal. I have no power to enhance ‘the’ sentence 
‘Thé circumstantial evidence upon which the appellant. has been con-~ 
victed could not well be much stronger than it is, and there can be no 
doubt.whatever that the appellant was properly convicted: I reject. 





the appeal 
Before W. E. Ward, Esq, 
| &rviminal Appeal QUEEN-EMPRESS. ». NGA ON GaING, 
-N>. 166, Alternative charges—Alternative findings. 
1889. Alternative charges should be ftramenias in the form, given in Schedule V, Now 


Ape 28, subhead (ii).: 

— When there is no reason to doubt, which of two offences specified in an_alternae 
tive charge the a¢cused-has committed, there, should not be an alternative finding. 

THE conviction and, sentence in this case are wrong and cannot. 

be upheld. The appellant was tried: by the Sessions Judge. on. two. 
charges. under, section 195, Indian Penal Code, framed. by, the, com-' 
mitting. officer.- ‘These charges arose out. of the fact. that appellant in, 
the Court of the committing “officer . ina certain ‘d; coity Case. made, 
as.a witness for the prosecution, certain statements which, if trye and: 
belie ed, would: ‘have sulficed ‘to ‘convict, the accused in ‘that casé of. ; am | 
offence punishable ‘with imp sonment: for ‘seven years’ and: upwards ;. G 
Ww athe Co Séssion' the appellant g gave “evidence “directly: 
contradicting” ‘all, he. said before’ the’ committing officer: ‘The’ appel-. 
lant," was accordingly. ; tted: to the’ Sessions Court ‘on what in ‘the 

grounds | of cominit 


ment are said: ‘to ‘be. “alternative ‘charges under : 
section 1, Indian Penal Code. - 


ere 
‘On referri g to. the. ‘charge-sheet I. find that the ‘charges, referred 
to were not récorded'in the alternative at all; but were two. distinct. 
and separate charges. The first ‘charge’ ééts forth ‘the statements 
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made by the appellant before the committing officer, and declares” 
those statements to be false, and that the accused has thereby com- 
‘mitted an offence under section 195, Indian Penal Code. Secondly, 
the charge says that the accused gave false evidence in making cer- 
“tain statements before.the Sessions Judge (fully set forth in the 
-charge); “ and that you havethereby committed an offence punishable 
‘under section 195, Indian Penal Code.” 

The Sessions Judge appears not to see that this was not an alter- 
native charge at all. What the charge should have said is this 
—that on or about the 19th September before the Deputy Commis- 
‘sioner the accused made certain statements (to be fully set forth in 

‘the charge), and that on or about the 7th December before the Ses- 
sions Judgé he’ made other statements (to be also fully set forth). 
The charge should then have gone on to say that one of these charges 
‘the accused knew or believed to be false or did not believe to be true, 
and that he has thereby committed an offence punishable under sec- 
tion 193. That is the form the charge should have taken (see 
Schedule V, No. XXVIII (ii), “ charges under two heads”), if either 
of the statements made by the accused constituted, if false, an offence 
under section 193, Indian Penal Code. 
™~ The same remarks apply if neither of the statements made by. the 
“accused, if false; constituted an. offence under section 195, Indian 
Penal Code. But strange to say, the Sessions Judge seems to have 
‘also altogether overlooked the fact that alternative charges in this 
‘case under section 195 could not possibly lie. A charge on the first 
alternative would certainly lie under that section ; but acharge under 
the second alternative, where the statements charged against the appel- 
lant were such as were on their very face intended to exonerate the 
-accused in the dacoity case.from having committed any offence at all, 
could not possibly lie under section 195 ; obviously on the second 
alternative only a charge lies under section 193, Indian Penal Code, | 

Turning now to the proceedings before the Sessions Judge, I find 
‘that when the erroneously framed charge was read and explained to 
‘the appellant, he admitted that his statement before the Sessions 
Judye was false, but pleaded “ not guilty to charge,” and I presume 
this means not guilty to either of the so-called alternative charges. 

_The Sessions Judge thereupon proceeded to take the evidence for 
the prosecution, but this evidence only went to show what the 
accuséd fully admitted, that he had made the two contradictory 
‘statements réferred to in the committing officer’s charges. After this 
erga was recorded the accused said he had no defence to make 
and no witnesses to call. Don be i ae 

_The Assessors were then called upon to give their opinions on the 
case. The first Assessor said accused was guilty, of “ the charge”, 
“The second Assessor seems to have been more fully _, alive to, the fact 
‘that there were two charges really involved in “the charge,” and — 
he gave his opinion that accused had given ‘“‘ two statements on oath, 
one of which was false.” 
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The Sessions Judge in his judgment, after referring tothe accused’s 
admission that’ he had given false evidence in tte Sessions Court, 
' states that the evidence for the prosecution “ clearly proves‘ the 

charge’ against accused,” and says. that he concurs with the Asses+ 
' sors and convicts accused. : 


_ Then comes the following curious finding and sentence, namely, 
that accused “ at Toungoo on or about the roth September 1888, in 
the Court of the District Magistrate, and on or about,the 7th December 
1888 in the Court of the Sessions Judge, gave false evidence in the 
judicial. proceedings on the trial of persons charged with dacoity, and 
therefore. in. the alternative committed the offence punishable under 

section 195, Indian Penal Code, and the Court, under the provisions of 
section 59, Indian Penal Code, read with section 395, Indian Penal 

’ Code, directs that you, On Gaing, be punished with ro years’ trans-. 
portation.” 


If the learned Judge had not used the words “ in the alternative,” 
T should certainly have concluded from the above finding that he had 
found appellant guilty of giving false evidence both in the Magistrate's. 
‘Court andhis own Court. Such a finding would of course have been 
a ridiculous one. Assuming, however, that the Judge meant that he 
found the accused guilty in the alternative of either the first or second 
head of the committing officer’s charge, the question arises what was — 
it that induced the Judge to record an alternative finding. Sucha . 
' finding should only be recorded when the Judge is doubtful of which 
of the alternativecharges the accused is guilty ? But in his judgment 
the learned Sessions Judge says nothing about his having any doubts 
upon this point, nor is there any ground for doubt that I can see. 
“ The prisoncr admits that he gave false evidence before the Judge, and 
thereby by implication denies that his statement before the Magis- 
trate was false. The prisoner, in short, pleaded guilty to the second 
charge and not guilty to the first charge. I see no reason why this 
plea should not be accepted. In that case there is no need whatever | 
for an alternative finding, but the accused should have been found 
guilty of the second charge if only the proper offence had been speci« 
fied in that charge, oe tee 


I have already stated that this second charge should have been of 
an offence under section 193, Indian Penal Code, but { do not think 
either this error or the error of not framing properly what evidently: 
was intended to be an alternative charge has prejudiced the accused. 

in this defence. Notwithstanding the defective charge and the some- 
what peculiar proceedings of the Sessions . Judge, I think the appel- 
lant clearly understood what he was called upon to plead to; and, as 
he. pleaded guilty to an offence which is properly punishable under 
section 193, Indian Penal Code, I see no reason why he should not. 
be convicted accordingly. - . han eee 
‘I therefore alter the conviction in this case to one under section 
193, Indian Penal Code, and reduce the sentence to two years’ rigor= 
ous imprisonment, seh icaininte Sie a a ta pee re tg 
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Before W. E. Ward, Esq. 
RAMZAN ALI v. SHEW BUX. 


Mr. VanSomeren for appellant, | Mr. Sex for respondent. 
Tenant—Rent— Notice to quit. 


The plaintiff served a notice to quit upon defendant, who was his monthly tenant, 


in respect of certain land for which he paid a monthly rent of Rs. 16-8-0. The. 


notice added that, if he, defendart, did not.quit on the date specified in the notice, 
the plaintiff would from that date claim rent at the rate of Rs, 100 a month. Not 
withstanding the notice the defendant held over. Plaintiff thereupon sued him for 
rent at the enhanced rate specified in the notice. 

Held that there was nu agreement on the part of defendant to pay the enhanced 

rate, and that plaintiff could only claim a fair rent for use and occupancy from 
the date the defendant had notice to quit. 
. DEFENDANT is the monthly tenant of the plaintiff in respect of cer- 
tain land for which he paid rent samounting to Rs. 16-8-o a month 
according to agreement. Plaintiff, however, gave defendant notice 
that he must quit on the 1st September or pay Rs. 100a month for 
the land from that date. Defendant did not quit on the 1st Septem- 
ber, and has consequently held over since. that date. The plaintiff 
accordingly sues him for rent at the rate of Rs. 16-8-o a month up to 
end of August and at the rate of Rs. too a month from the ist Sep- 
tember. 

The Judge of Moulmein on the Small Cause Court side found that 


the defendant had reasonable notice to quit, but that not having * 


agreed to pay rent at the enhanced rate demanded in the notice from 
the 1st September, he was only liable for. rent at such rate as the Court 
considered reasonable. He accordingly gave plaintiff a decree for 
rent at the old rate un to 1st September and at the rate of Rs. 25 
only from that date. i 

The present application is under section 25 of the Provincial. Small 
Cause Court Act of 1887, andthe ground of appeal taken is that by 
holding over the defendant impliedly consented to pay rent at the 
enhanced rate demanded by plaintiff in his notice, and’that the Judge 
should not have gone into tne question as to whether the enhanced 
rate demanded was or was not fair and reasonable, 

- This question has been raised in this Court before in the case of 
Mahomed Bamji and Dawood Bamjiv. Bikaji (see page 277 supra); 
but for reasons stated in my judgment in that case it was not neces- 
sary to decide it. In the present case, however, the question, having 
been distinctly raised in the Court below and also in appeal, has to be 
determined. 

Inthe case of Mahomed Bamji and Dawocd Bamji v. Bikaji, 1 
said that “it seems to have been held by the High Court in Calcutta 
that if a. suit like the present one is brought, the plaintiff cannot 
recover if the rent claimed is unreasonable.” It is contended by Mr. 
VanSomeren that that remark does not apply to the present case, as 
there are no High Court’s rulings on the subject bearing on a case 
precisely on all fours with the present.one. I think, however, that 
the case of Kotlas Chunder Sircar, appellant, 24 W.R.,; 412, read 
with that of Badun Moliah, appellant, 24 W. R., 441, clearly covers 
the present case, Markby, J., having distinctly held that, in a case like 


Civil Revision 
No. 8, 
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the present one, the landlord’s notice to quit “ would have the effect 
of putting an end to the old rent and, though it would not entitle the 
landlord to claim the rent specified in the notice, it would entitle him 
to say that no rent had been agreed upon and that he was therefore 
entitled to a fair rent.” 3 7 

So in the present case, following the ruling of Markby, Ji, I think 
1 should hold that there has been no agreement between the parties 
as to the rent tobe paid after. the 1st September, and that all the 
plaintiff can claim is fair rent on account of. defendant’s use and 
occupancy. . . ‘ : 

The decision of the lower Court must therefore be upheld, and I 
dismiss this appeal with costs. 





Before W. zB Ward, Esq. 


Criminal Appeal SAN NYUN anv AN GY! v. QUEEN-EMPRESS. — 
NG. ss ‘Indian Penal Code (Act XLV of 1860), s. 71—Code of Créminal Procedure (Act 
he of 1882), s.235—Cumulative sentence. a 
22, The accused were convicted of dacoity in the house of A in which A and B were 
— living, and property belonging separately to A and B was dacoited. The robbing 


of A and B was one continuous transaction. 

Under section 235, Code of ‘Criminal Procedure, clause (1) the accused were rightly 
charged. separately (1) with committing dacoity on A and (2) with committing 
dacoity on B, but the Magistrate was barred by the first clause of section 71, Indian 
Penal Code, from punishing the accused for more than one of the offences charged. 

THE dacoity in this case was committed, so far as I can understand 
the evidence, which is not very clearly recorded, in the house of Nga 
Lu Pe with whom a lad, his aunt named Ma An, and other persons 
were living, Ma An had inthe house certain property _ belonging to 
two daughters of hers. The whole of this, with some property of Lu 
Pe’s, was taken by the dacoits.s The Deputy Commissioner upon 
these facts has convicted the appellants on two charges, namely, (1) 
the charge of dacoiting Lu Pe, (2) the charge of dacoiting Ma An, 
and has sentenced them to seven years’ rigorous imprisonment on 
each charge, or 14 years’ imprisonment altogether. I do not think 
such a cumulative sentence is legal. The offence that was committed 
was one offence ‘ouly of dacoity; it was one continuous act, though 
no doubt the single offence committed was made up of parts, z.e., the 
dacoiting of Lu Pe and the dacoiting of Ma An, each of which part - was 
an offence: Under clause (1), section 235, Code of Criminal Proce- 
dure, the District Magistrate was quite right in framing two charges - 
against. the appellants, but the first paragraph of section 71, Indian 
‘Penal’ Code, distinctly bars him from passing a separate sentence on 
‘each charge. A case precisely similar to this will be found in 11 W. 
‘R., Er. 38. Acase of this kind is, of course, distinguishable from that 
‘In which dacoits attack and rob one house, and, when they have:com- . 
pleted their work there, pass on immediately to another house in the 
‘same village and commit the same offence there. The twoacts are ~ 
there distinct and separate, and cannot be treated as one ‘continuous 
transaction. ON ont aches 
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In this view I confirm the sentence passed upon the appellants oi 
the first charge, namely; seven years’ rigorous imprisonment com- 
muted to transportation, but set aside the sentence of seven years’ 
transportation on the second charge. 





et 


Before W. E. Ward, Esq. Criminal Appeak 


NGA LU NGE GYI anp orHers v, QUEEN-EMPRESS. Nos. 281 t0 247. 
Indian Penal Code (Act XLV of 1860), s. 400— Sentence—Belonging to a band 1889. 
of dacoits, May 
In passing sentence on persons convicted under section 400, Indian Penal Code, ats 


-a distinction should be drawn between members of.dacoit gangs who surrender 

voluntarily, and who are not shown to have been concerned in any case of dacoity 

- .attended with murder, or other aggravating circumstances, and those who are 
arrested when resisting the authorities. ; 

Circumstances pointed out which should be considered in passing sentence on 
persons convicted under section 400, Indian Penal Code. 

THE appellants in these cases have been convicted solely on théir 
-own ‘confessions under section 400, Indian Penal Code, of havin 

_ belonged to a gang of dacoits who had put themselves under a leader 
called the Kyauksein Bo, and who are said to have committed several 
dacoities in the Bassein district in the course of the past two years. 

The Sessions Judge has passed on each of the appellants a sentence 
of transportation for life. In explanation of this severe sentence the 
Sessions Judge remarks as follows :— 

““Dacoit gangs have been most leniently dealt with. For a long time pardons 
‘were thrown about almost broadcast; now. these have been stopped. en who 
belonged to a gang of this kind cannot now expect to be Ieniently dealt with, nor 
-would it be right, in my Opinion, to deal with them leniently. They surrendered 
‘because, owing to the energetic action of the Henzada authorities, they were 
‘reduced to starvation ; they had neither clothes nor food.” 

The facts proved in evidence are certainly as the Sessions Judge 
‘has put them in his remarks above quoted. The evidence for the 
‘prosecution, apart from the confessions of the accused, shows that 
‘one Of the witnesses for the prosecution interviewed in the jungle 
the members of the gang, and also their relatives, gn the one hand, 
cand the Police Inspector on .the other. This man told the Police 
AInspector that he “knew where the gang was hiding, and he was ac-~ 
cordingly sent by the Inspector to the gang with instructions to t 
cand induce them to come in and surrender. The result was that the” 
-appellants promised the go-between that they would all come in on 
‘a-certain date. toa certain place and there give themselves up, The 

' :go-between duly informed the Inspector, who went to the spot in= 
dicated, met the appellants, and, on their surrendering voluntarily, 
the formally arrested them, and they were ultimately committed to 
‘the Sessions and then convicted and sentenced as already stated, 

The grounds of appeal preferred by each appellant against the 

. «conviction and sentence passed upon him are practically the same 
.and amount to this. They say :— 

“ We followed the Kyauksein Bo through feat of death, as he threatened to kilt 

- sus if we did not join him, We surrendered volentarily in accordance with the 
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proclamation issued by Government. We have none of us, though concerned im 
one or two dacoity cases, been concerned in any case where murder was commite- 
ted. We do not appeal against the conviction, but we plead that, under the cir- 
cumstances, the sentence of transportation for life is excessive.” - 7 

It is not quite clear what the proclamation is to which the appel- 
lants refer. It is quite certain, however, that the appellants had no. 
ground for expecting that by surrendering at this late hour they 
would be pardoned ; at the same time it is not improbable that every 
dacoit belonging to the organized gangs still existing in the country 
has reason to believe that, if he voluntarily surrenders himself before. 
he is actually driven into a corner where the surrender, if made, can. 
scatcely be called voluntary, the Government and the Courts will not 
so long as he has not been concerned in any dacoity case accompanied 
‘with murder, punish him for his offence with the same. severity as if 
he had been arrested or taken prisoner when resisting the authori- 
ties. It is obvious that, unless some such distinction is drawn, a’ 
Sessions Judge leaves himself no margin for punishing dacoit gangs 
that resist the authorities up to the last moment ; so that, leaving the 
question of policy aside altogether, which it is altogether out-of the 
province of this Court to discuss, it seems to me to be wrong for a 
Criminal Court in a case of this kind to pass upon the accused the 
extreme penalty which the law allows. 

There are, moreover, many points which have to be considered, | 
think, in determining what is an adequate sentence to pass upon an 
accused convicted of an offence falling under section 400, Indian 
Penal Code. Among these may be noted the following :— : 


(1) How long has the accused belonyec to the gang ?— 


(2) What dacoities have been committed by the gang since 
the accused joined it ? : 

(3) In how many of these dacoities did the accused actually 
take part? (If the accused are being separately prose- 
cuted for every dacvily in which they have been con- 
cerned as members of the gang, this point must be left 
out. of consideration.) : ie ji 

(4) What was the character of the dacoities in which the accused 
actually took part? Were they acconfpanied with murder, 
culpable homicide, grievous hurt, torture, or with any 
acts of a specially brutal character, or were they only 
dacoities of the ordinary character? 

I do not find that the Sessions Judge has given consideration to any 
of these points. ; x 
. If an accused takes part in any dacoity accompanied with murder, the 
proper section of the Penal Code to apply to him is section 396 in ad~ 
dition to section 400, and he is Hable to be sentenced to death, or trans- 
’ portation for life, or 10 years’ rigorous imprisonment and fine. If he 
has not rendered himself liable to this ‘extent, a distinction must stilF 
be made between those dacoits who,'though belonging to an organiz~ 
.d band, have only recently joined it;. and have perhaps not» taken. 
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part in more than one or two dacoities at the utmost, and those who- 
have belonged to a gang for years and have taken part in many da- 
coities ; between those who have belonged to the worst gangs, who 
go about armed, defying the authorities and inflicting grievous hurt 
upon the people, and those smaller and less dangerous gangs who: 
dacoit only because driven to do so by want and starvation, and be- 
cause they are afraid to surrender, and who inflict no injury upon the 

eople beyond that of depriving them of a few fowls and baskets of 
paddy, the food they are.in search of. 


Now, applying the above remarks to the present case, 1 cannot 
find much evidence on the record as to the number of dacoities the 
‘gang of the Kyauksein Bo has been concerned in, or the period for 
which they are said to have been harassing the country, And be- 
yond the confessions of the appellants themselves, there is absolutely 
no evidence whatever showing the general character of the dacoities 
committed, or when the gle joined the gang, or how many 
dacoities they were each of them concerned in. In fact, as already 
siated, the appellants have been convicted practically on their con- 
fessions alone, I think, therefore, that the sentence to be passed 
upon them must depend upon the facts admitted by them. 


Now, the substance of all the confessions is practically the same, 
The tst, 3rd, 4th, 7th, 8th, 9th, and roth appellants admit they took 
part in one dacoity only in which the property stolen was rice and a few 
fowls. The 2nd and 6th appellants admit joining in an attack on two 
villages in which rice and some clothes were taken. The sth appel- 
lant does not admit having been concerned in any dacoity, They alt 
say they committed cacvity because they were starving and had no 
clothes, and none of them admit having joined the gang for more than ° 
four or five months before they surrendered, so that they were not 
concerned in any of the gang dacoities committed before that time. 
There is also nothing in the evidence for the prosecution to show that 
the, dacoities which the appellants admit they committed were attended: 
with any aggravating circumstances, 


I think that, taking all these facts into consideration and bearing im 
mind that the appellants voluntarily gave themselves up, it is not ne- 
cessary to pass a very severe sentence upon them. | accordingly con-. 
firm the conviction, but reduce the sentence to seven years’ rigorous - 
imprisonment, commuted to transportation, in the case of appellants. 
1, 2, 3, 4, 6, 7, 8, 9, and 1o, and tofive years’ rigorous imprisonment 
in the case of No. 5. se ; 

I notice ‘that appeHants 6, 8 and 10 have also been convicted under: 
section 395, Indian Penal Code, by the Sessions Judge of two sepa- 
zate dacoities, and sentenced to 10 years’ rigorous imprisonment for 
’ each offence, or to 20 years in all. They have appealed, and these 
appeals are being separately dealt with, The dacoities referred; to. 
were committed by them when members of the gang’ of the Kyauksein 
Bo. ‘They have thus been’ convicted and sentenced not only for bein 
members of ‘that gang, bit also for dacoities committed by them dare 
ing the time they belonged to the gang. ~~ 
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ae ; Before W. E. Ward, Esq. — 
oe re oe ». «NGA SAN DUN anp ours 7. QUEEN-EMPRESS, 
ee oe ea Criminal Procedure Code (Act X of 1882), s. 235—Indian Penal Code'(Act XLV of 


889. 25 
May 1860), s. 71—Cumulative sentence. ; 
a If a gang of dacoits in pursuance of a common object—robbery—attack at the 


same time and dacoit two houses belonging to different owners in the same village, 
they cannot be punished'separately on separate charges of dacoiting each house. 
They can only be punished for one offence of dacoity. 

I HAVE taken these appeals together. The first three appeals réfer 
to a case in which the Sessions Judge convicted the three appellants 
under section 395, Indian Penal Code, of having committed a dacoity 
on the 14th December 1888 in the house of Tha Kyu, the complain- 
ant, in the village of Kyaungkwin, and sentenced thein'to 10 years’ 
transportation. The last three appeals refer to another case in which 
the Judge convicted the same three appellants also under section 395, 
Indian Penal Code,-of having committed another dacoity on the same 
date in the house of Nga Hlaing in the village of Kanyindaing. In 
this case each of the three appellants received a further sentence of 
Io years’ transportation. Thus, altogether, the appellants have been 
sentenced. to 20 years’ transportation for having dacoited two separate 
houses on the same day. I-may also mention here that these same 
appellants were two days previously convicted, under section 400, In- 
dian Penal Code, by the same Sessions Judge of belonging to a gang: 
of dacoits known asthe Kyauksein Bo’s gang who, it-is said, have been 
dacoiting for the past two years in the Bassein district, and sentenced 
to transportation for life. Ina separate judement delivered to-day I 
have recorded my reasons for reducing this sentence to one of seven 
years’ rigorous imprisonment commuted to.transportation. It was the 
gang of the Kyauksein Bo which committed the two dacoities of which 
the appellants have been convicted in the two cases now under con- © 
sideration. They have thus been convicted (1) of belonging to a gang 
of dacoits, and (2) of committing two dacoities when members of that 

ang. : | 
It would appear from the proceedings at the Sessions trial in the 
‘two cases now under consideration that, although the two dacoities 
took place on the same date, the Judge treated them as having occur- 
red in different villages, and therefore, I presume, at different times. 
I can only infer this because the Sessions Judge does ‘not anywhere 
‘on thé record distinctly say so. My ground for this inference is that 
the Magistrate who committed these cases to the Sessions committed: 
then as one case only. The charge against each of the appellants as 
framéd by the committing officer runs thus :— ‘See MAS 
-.@ That you on’ or about the 14th December 1888 at Kanyindaing-Kyaungkwin 
éommitted dacoity at the houses of Nga Kyaw (a mistake apparently for Tha Kyu) 
and Maung Hilaing, and have ‘thereby committed an offence punishable under sece 
tion 395, Indian Penal Code, &c:” Pee See ey 

Now the first point to be noticed is that the comimitting officer in 
tlis chargé clearly regarded the dacoities committed in the two houses 
of the two complainants as one transaction occurring at the same time - 
‘and in the same village, to which he has given the double name of 
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Kanyindaing-Kyaungkwin, and it is clear from the committing -officer’s 
record why he has done so, It is shown from the evidence. of the two 
complainants. as given in that record, and also from the committing 
officer’s grounds of commitment, that what the Sessions Judge has. 
treated as two separate dacoities occurring. at different times in dif- 
ferent villages was, in fact, only one dacoity committed by. the same. 
band of dacoits “at the same time by. a simultaneous attack on the 
houses. of the two complainants situated in what was practically one 
village. Before the committing officer the complainant Tha K:yu said: 
he lived in the village of Kanyindaing-Kyaungkwin, and that his. 
house. was dacoited “about bed-time”; the other complainant, Nga 
Hlaing, said he was an inhabitant of Kanyindaing, and that his house 
was. dacoited: ‘a little alter adult’s bed-time.” In his grounds of com- 
mitment the committing officer says »— 

“Tn this case it appears to me clear that the houses (Nga Kyaw’s and Maung 
Hilaing’s) were attacked by dacoits on the 14th December 1888, Accused San Dun 
and Nga Kyaw were recognized. San Dun admits dacoiting at Maung Hlaing’s, 
but not at Tha Kyu’s. It seems clear, however, that the two attacks were really. 
made by the same party 3 anid, if he was not present at either of them, he was stiil. 
participating in it.” : : ; 

Thus the committing officer found that, although there were two 
attacks, one on each house, these attacks were made in prosecution of. 
a common object by different parties of one and the same band of 
dacoits, and that therefore.every member of the gang was liable for each 
attack, even though he was himself concerned in only one of them. 

When the case, however, came before the Sessions Judge, he took: 
a different view of the case. He converted the single charge of 
_ the committing officer agaiast each of the three appellants into two. 
. charges against each, the first charge setting forth that the accused’ 
on the. 14th December 1888 committed dacoity.at. Kanyindaing, and: 

the.second charge setting,forth that the accused on the 14th, Decem-. 
ber 1888 committed dacoity at Kyaungkwin, and he. tried the. appel- 
lants_ separately on each charge, and convicted. and sentenced them 
as already stated, At the close’ of his. judgment in one.of, the cases 
the Sessions Judge.records the following remark :— Senikt 

“In this case the Magistrate charged the.accused in the same charge with two 
separate dacoities in neighbouring villages on the same day notwithstanding, the 
provisions of section. 233, Criminal:Procedure Code ;” ° Re ates pes 
and then goes on to censure the committing officer for his illegal pro-. 

ceedings. | er a oe ek: os 
In my opinion the proceedings of the committing officer were. right, : 
and those of the Sessions Judge wrong. If the learned. Judge had 
found that the two houses had been attacked, at different hours; of. the: 
day or night, there might have been some, ground for, the view, which, 
he took, “But he did not come to, any such finding. I must, assume... 

_therefore that the committing officer was right in treating the attacks 
made by the dacoits on the two houses as. being practically a single 
transaction, Then, again, I do.not know.upon what grounds the learned. 
Judge found that, the''two attacks were made on- houses “in. neigh~ ° 
-bouting ‘villages,’ There is nothing. in the Sessions record to show - 
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‘that what the committing officer, who ought to know something about 
the villages of his district, has called the village. of Kanyindaing- 
Kyaungkwin ie in fact two villages. This point, however, is not a 
very important one in the present case. Probably the Sessions Judge 
by “neighbouring villages” meant only neighbouring and contiguous 
portions of the same village. At the same time it would have been 
more satisfactory to know how far apart were the houses of the two 
complainants, as this point affects somewhat the question as to whether 
the two attacks were or were not simultaneous. Inasmuch, however, 
as there is no evidencé on this. point, | must assume that what the 
committing officer found, and the Sessions Judge has not, so far as I | 
‘can: see, disputed, namely, that the two attacks were simultaneous or, 
in other words, one transaction, is correct, and 1 shall.proceed to deal 
with this case upon that assumption. 

The facts of this case then briefly put are that a gang of dacoits: 
attacked at one and the same time two houses belonging to different 
owners in the same village and robbed the owners of certain property, 
some'of the gang dacoiting one house and the rest of the gang da- 
coiting the other house. The two attacks were thus part of one and 
the same transaction, and were made in pursuance. of one common. 
object of the gang. The committing officer was therefore quite right 
in treating the entire transaction as one offence only and committing 
the accused as he did. As to section 233, Code of Criminal Proce- ° 
dure, quoted by the Judge, it has no bearing upon the present casé. 
‘That section only refers to the procedure to be observed when a per- 
son is'accused of distinct offences, whereas in the present case there 
was only one transaction or one offence comiuitted. Moreover, even 
if it could be said that there were two distinct offences, there is noth- 
ing wrong in the committing officer’s proceedings, as under section 
234, Code of Criminal Procedure, the Sessions Judge could have tried 
the cases together. 


It was, of course, open to the committing officer to proceed under 
clause (1), section 235, Criminal Procedure Code, and to send up the 
accused on two charges, namely, a charge of dacoiting Nga Kyu and 
a charge of dacoiting Nga Hlaing, because, the’ single offence on ‘ 
which they were actually committed, namely, that of dacoiting A and 
B, is made up of parts, each of which is an offence, one part being 
the dacoiting of A and the other part being the dacoiting of B. But. 
section 235, Criminal Procedure Code, is not imperative; it is only 
permissive; and there was no object in this case in splitting up what ~ 
was one offence into its constituent parts and calling each part ‘an ° 
Offence, for section 71, Indian Penal Code, distinctly bars a Court in 
such cases from punishing the offender for more than one of the parts 
of which his single offence is composed. é 

It may be as well here to give one or two other instances like the- 

resent one where a single offence is compounded of two or more 

‘offences of the same kind. If A and B lie in wait for C and D, who 

are coming along the road in a dogcart, and, in pursuance of a,com- 

mon object, stop the cart and rob-C and D of their’ watches, this is 

one single offence only, though there were two persons robbed, and 
f ‘ 
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though A may only have taken C’s watch and B may only have taken 
-D’s, It is trae that A and B may be indicted (1) for robbing A, and 
_ {2) for robbing B, if there is any object to be secured by doing so, as, 
for instance, if it is doubtful whether both A and B were robbed. 
But if no object is to be gained by splitting a single offence into two, 
-section 235, Criminal Procedure Code, in such a case as I have sup- 
posed, should not’ be applied, seeing that the accused can only be 
' punished for one of the parts of which the single offence is composed. 
‘The same remarks apply if A and B jointly commit theft in a house 


‘in which C and D are living and take property belonging to both. A. 


and B have only committed a single offence. The same remarks 
apply if, in the two cases above put, B and C are driving in different 
‘carts, or living in different houses, so long as A and B act jointly and: 
-simultaneously is committing the robbery. Another familiar case is 
where A wilfully sets fire to B’s house and the fire destroys the ad- 


joining houses of C,D, and E. A cannot in such a case be punished: 


for more than one offence, though he may be charged with four offen- 
ces, for the offence which he has committed is a single act only. 


Another familiar instance is that of house-breaking by night with in- . 


‘tent to commit theft and theft in a dwelling-house, though it is’ more 
difficult in this case to determine ‘whether two separate offences have 


‘been committed or only one offence. There have been conflicting” 


rulings of the High Courts of India as to whether in such cases the 
house-breaking and the theft constitute one single continuing transac- 
tion, or whether they are distinct and separate acts. The Special 
Court of Burma in Queen-Empress v. Nga Pru (see page 390 supra) 
‘held, and I think held rishtly, that house-breaking with intent to com- 
‘mit theft accompanied with theft is one single continuous act, and 
that, although it may under section 235, Criminal Procedure Code, be 
‘split up into separate offences chargeable against accused, the accus- 
‘ed cannot be punished for more than one offence. 


It is unnecessary to give further instances. Those given above 
sare sufficient, I think, to illustrate what the law is, and it will be seen 
that, however difficult it may be in some instances to apply the law, 
the principle is the same in all cases, and that the point which has 
to be looked to and determined is whether the acts of the accused do 
vor do not constitute one single continuing transaction. . 


I now proceed to deal with the two dacoity cases under considera- 
’ tion. For reasons above stated I must regard these two cases as one 
_ only, and if it is found that any of the appellants took part in either 

‘the attack on Tha Kyu’s house or in the attack on Nga Hlaing’s, he 

must be found guilty of one offence under section 395, Indian Penal. 
‘Code, and. punished accordingly ; and if the separate attacking parties 
had a common object, namely, that of robbing Tha Kyu and Nga 
Hlaing, then every member of each party is guilty of dacoiting both. 
these complainants. 


Taking Tha Kyu’s case first, the complainant, I find, says he 
tecognized appellants San Dun and Nga Kyaw. Beyond this there is 


. no.evidence whatever against any of the appellants connecting them 


S 
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with. the attack on, and robbery of, Tha Kyu. The Judge in his judg-. 
ment says all the appellants confessed before a Magistrate and, when 
examined by the committing Magistrate, adhered to their confessions. 
Thave examined and had carefully: translated every statement made 
by the appellants which I find on the records of both Tha Kyu's and: 
Nga Hlaing’s cases, but cannot find a word of confession implicating 
‘apy of the appellants in Tha Kyu’s case. On the contrary, every one 
_ of the appellants flatly denied before the committing officer that they, 
had anything to do with the attack on Tha Kyu’s house, or that they 
had’ received any property stolen from that house ; so that, so far 
as.this case is. concerned, there is. absolutely no evidence whatever 
against Po (Shwe) Kin, and against San Dun and Nga Kyaw there is 
the. evidence only of the complainant,” which I. think is scarcely safe, 
standing by itself, to. convict upon. I must, therefore, acquit all the 
appellants of the charge of having been actually concerned in the 
attack. on Tha Kyu’s house. The learned Judge, I observe, does. not: 
in his-judgment,in Tha Kyu’s case even. notice what the evidence is 
against the. appellant Po Kin, and yet he has sentenced him to 10 
years’ transportation for the dacoity committed in that case. _ 

It remains to.consider which of the appellants were concerned in- 
the. dacoity at Nga Hlaing’s house. Here I find there is some evi- 
dence upon which to convict two of the appellants. San Dun. con- 
fessed before the committing officer that he took part inthis attack, 
Property also identified by Nga Hlaing was found in his possession, 
That is sufficient evidence. upon which to. convict. Against Po Kin 
there is only the evidence that certain. property identified by Nga 
Hiaing was.found in his possession. This appellant. did not confess 
as;stated by-the learned Judge. On the contrary he denied he come. 
mitted any. dacoity, but says he: got the property. found upon him. 

' (a, shawl) from the Kyauksein: Bo. I think he was rightly, convicted, 
Against appellant Nga Kyaw. there is. no. evidence. whatever on the. 
record connecting him with the attack on Nga, Hlaing’s house, and 
the. learned Judge in his. judgment does not even notice the case of. 
this man, and yet he has convicted him and giyen, him 10 years’ trans=. 
portation for dacoiting Nga Hlaing. : 

"I thus find’that, there is,no reliable evidence connecting the appel-. 
lant Nga Kyaw. with either of the. attacks, made on the. houses. of Nga 
Kyu,and Nga Hlaing. I therefore set aside both the convictions of’ 
this appellant by the Sessions-Judge in the-two appeal cases.now be- 
fore mé“and direct-his immediate-release.- I also set aside the sepa- 
rate convictions. of the. appellants San Dun: and'Po (Shwe) Kin and- 
the sentences passed’ upon them in the case. of Tha: Kyu (Criminal 
case No. 75 in the viagra Court). As there-is-no-doubt that the da- 
coities committed’ in the house of The. Kyu: and. Nga Hilaing- were’ 

‘committed: at the same-time by one-and the-same- gang ‘in: prosecution, 
of the. common object of the gang; and: that: the two: appellants. were: 
actually concerned in the dacoity at Nga Hlaing’s louse, I: restore: 
the single charge as: framed. against these-tsve appellants: by the com-~ 
mitting-officer and. find them: guilty. of: that.charge,. and;- setting: aside: 
the.cumulative sentences passed upon: them. by the, SessionssJudge,. 
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' direct that they be imprisoned rigorously. for five years. Bearingin 
mind that these appellants have been already convicted and sentenc- 


ed to. 10 years’ transportation under section 400, Indian Penal 


Code, I do not ‘think it is necessary to inflict a very severe punish- 
ment upon them for the offence of which they -have now been 
convicted. The dacoity committed by them was of the ordinary 
character and not altended with any aggravating circumstances. 





Before W. E. Ward, Esq. 
NGA OK GYI v, QUEEN-EMPRESS. 
Indian Penal Code (XLV of 1860), ss. 379, 215; 75~-Evidence Act (I of 1872), 
5. 54—Theft-—~Sentence, j 

-When a person offers to take any gratification on account of helping a person to 
recover property stolen from him, and, on receipt of the gratification, points out 
where the stolen property is concealed, he may properly be convicted of theft in 
the absence of any evidence to show that any one else had committed the theft. If 
he fails to point out or restore the stolen property, he may properly be convicted of 
an offence under section 215, Indian Penal Code. - i 
When an accused is tried and convicted at one trial fcr three offences of the 
same kind committed within the year, he should not be sentenced toa heavier 
punishment for each offence than he would have received had he been tried for 
that offence alone, section 75, Indian Penal Code, being inapplicable to such cases. 
* Section.§4 of the Evidence Act refers solely to the relevancy of a previous con- 
viction to prove that an accused committed the offence with which he is charged. 
In cases where section 75, Indian Penal Code, is not applicable, the Evidence Act 
gives'no authority toa Ccurt to take a previous conviction into ‘consideration for 

the purpose of enhancing a sentence after the accused has been convicted. ; 
THE accused in this case has been charged by the District Magis- 
trate with, and convicted of, three separate boat thefts committed 
within one year. He was tried on these charges at one trial as 
allowed by the law. All the charges were under section 379, Indian 
Penal Code. The evidence in the cases of the two first charges 
amounted to this. The boats were stolen at night and missed by the 
owners next morning. The accused then went to the owners. on 
different occasions and offered to find their boats in consideration of 
the payment to him of a certain sumof money. The owners paid 
the money, and thereupon the accused immediately pointed out to 
them their boats concealed away in the jungle and mud, There is no 
doubt as to the facts, and, under the circumstances, the accused was 
properly convicted. ise 
Upon the third charge the evidence is somewhat different. There 
is no evidence whatever that accused stole the boat inthis case, or 
even had. possession of it. All that is proved is that he offered the 
owner to produce it if the owner gave him Rs. 10. This. the owner 
did: give, but the accused never produced or pointed out the boat. 
Whatever ground, therefore, there may be for suspicion in this case, 
there is clearly no evidence in support of the charge of theft. The 

conviction therefore on the third charge was clearly bad. 

I will next consider the sentences passed on the accused on each 
of the three charges. On the third charge no sentence was passed 
in consideration of the sentences passed on each of the first two 


* Cf. Queen-Empress v,Nga Tha Dun, S. J. L. B. 574. 
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charges. The sentences on the first two charges were seven years” 
rigorous imprisonment on the first charge and seven years’ rigorous 
imprisonment on: the second, or altogether 14 years’ imprisonment 
¢)mmuted to transportation, 

When the case came before the Sessions Judge oni reference for 
confirmation of.sentence, the Judge found the convictions under 
section 379 in all three cases to be bad. He says: 

“In each of these cases it is proved that the accused, knowing or having reason 

to believe the boat to be stolen, tcok a gratirication under pretence or on. account 
of helping persons to recover their moveable property of which they had been 
deprived by an offence punishable under the Code. He has not attempted to show 
that he used any means to cause the offender to be apprehended or convicted, and 
such evidence as there is on the record would show that he did not use any means. 
He thus committed three offences under section 215, Indian Penal Code, and sec- 
tion 75, Indian Penal Code, will not apply. But his previous conviction is admis= 
sible in eviderice against him and can be taken into consideration in awarding the 
punishment (section 54, Evidence Act, and Queen-Empressv. Kartik Chander 
Das, XIV 1. L. R., Cal., 721).” 
' The learned Judge accordingly annulled the three convictions by 
the District Magistrate and convicted the accused in each of the three 
cases under section 215, Indian Penal Code, and. sentenced him to. 
two years’ imprisonment on each charge, or to six years’ imprison= 
ment altogether. 

I do not think that there was any occasion for the Judge. to disturb 
the convictions by the Magistrate on the first two charges under 
section 379. The Judge in altering those convictions has evidently 
assumed that the accused was not himself the thief. It is of course 
quite possible that he was not, and that he only knowingly. received 
stolen property from the actual thieves. It was not, however, ‘an 
‘unreasonable inference on the -part of the District Magistrate that 
accused was the actual thief, particularly as there is not a ~ particle of 
evidence on the record that points to any one else having been the 

thief. If then the accused himself stole the boats in the first two 
cases, section 215, Indian Penal Code, clearly does not apply; for the 
accused could not well have adopted more effectual measures than he 
did for causing the offender (that is to say, himself) to be appre 
hended and convicted. 

In the. third case, no doubt, a charge under section 215 Sait lie 
and the accused be properly convicted on that charge, but this 
unfortunately would have interfered with the three cases being tried. 
together. 

‘| think this case can be effectually dealt with in another way. I. 
set aside the convictions and sentences of the Sessions Judge, and 
restore the convictions by the District Magistrate on the first. two 
charges only, and acquit the accused on the “third charge framed by 
the District M agistrate. 

Then, as to the sentences, I think the senterices passed ‘by the 
District Magistrate are unnecessarily severe. There was only one 
Frevious conviction against the accused, which took place in 1885, 
and was for an offence under section’ 380. The accused in that case 
‘was sentenced to two years’ rigorous imprisonment. Had there been 
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ho previous conviction, a proper sentence to pass on each of the first 
two charges framed by the District Magistrate—a sentence which, I 
find, isthe usual one passed by the Magistrates of this province in 
ordinary cases of boat theft—would have been two years’ imprison- 
ment. I think that if, in consideration of the single previous convic- 
tion, the accused is sentenced to three years’ rigorous imprisonment 
on each charge, or to six years’ imprisonment altogether, that is quite 


sufficient for the ends of justice. The sentences will be modified. 


accordingly. : 

Ithink it not improbable that the District Magistrate may have 
considered that because the accused committed three offences in one 
year he ought to be more severely punished for each offence than if 
he had committed only one of those offences. The error involved in 
this view was pointed out by mein a judgment of mine which was 
published with this Court’s Circular No. 64 of 1884. Section 75, 
Indian Penal Code, is not applicable to such casés. 

Ialso think it necessary to point out to the Sessions Judge that he 
is wrong in supposing that section 54 0f the Evidence Act allows 
him, when passing sentence, to take a previous conviction into con- 
sideration for the purpose of enhancing the sentence he is about to 
pass. without reference to section 75 of the Indian Penal Code. 


Section 54, Act I of 1872, has no bearing whatever upon the question . 


of the relevancy of a previous conviction after an accused has been 
convicted of the offence with which he has been charged, and for 
the purpose of enhancing the sentence to be passed upon him. It 
refers solely to the relevancy of a previdus conviction as evidence to 
' prove that the accused is guiity and should be convicted of the parti- 
cular offence with which he is being charged. 

) The Full Bench Ruling of the Calcutta High Court (XIVI.L.R., 

Cal. 721) quoted by the Sessions Judge certainly does not support 
' his interpretation of section 54 of the Evidence Act. 

If the learned Judge’s interpretation of the law were correct, an 
accused might receive an enhanced sentence on being convicted of 
theft because there was a previous conviction against him for bigamy 
or for adultery, or for defamation of character. 


" ; Before W. E. Ward, Esq. ' 
RAM CHUNDER DE (Derenpanr), AppeLttanr v, OBHAI CHARAN 
DE (PLaintiry), RESPONDENT. - 
Messrs. Drapes, VanSomeren and | Messrs. Moylan, Eddis and Sen 
Man for appellant. for respondent. : 
Burma Land and Revenue Act (II of 1876), ss. 2, 28—Civil Procedure Code (Act 
XIV of 1882), 8, 211~-Avakan Land Revenue Kules— Ownership of land—Settle~ 
ment—Declaratory decree—Mesne profits— Wrongful possession. 
The Arakan Land Revenue Rules have been repealed by the Burma Land and 
Revenue Act (Il of 1876), section 2. The only land revenue rules in force are 
_ those which have been issued under the provisions of that Act. 


‘Having regard to section 28 of the Burma Land and Revenue Act, a person : 


cannot claim an exclusive .title of ownership in land merely by reason of the 
. Government havidg settled the land with him in his name only. — 


Civil Abpea 
od 
1889, 
April 
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> Ina suit for a declaratory decree and mesne profits, in which the plaintiff does 
not allege wrongful possession on the. part of defendant, plaintiff cannot recover 
mesne profits, : 
Tue plaintiff in this case, Obhai Charan De, sued the defendant, 
Ram Chunder De, to render accounts and torecover'mesne profits 
‘of a 7-16th share in the Nganchaung grant, situated in the Naaf town- 
ship, in the district of Akyab, in the division of Arakan, The plaint 
declares plaintiff to be “ owner of a 7-16th share ”’ in the grant, and 
. as therefore entitled to a 7-16th share of the rents and profits of the ~ 
estate. It further declares defendant to be in possession. of the whole 
grant. It does not allege wrongful possession on the part of. defend- - 
ant nor, in the arguments before me, has any such allegation been: put 


_ forward by the respondent’s. counsel. On the contrary it has-been 


urged by Mr. Moylan that, having regard to the previous history of 
the grant, and to the relationship in which the former owners stood 
‘to each other from whom the parties to this suit derive their respec- 
tive titles in the said grant, the defendant is in rightful possession of 
the whole grant, but only as manager of the same in respect ot plain- 
tiff's 7-16th share ; and the plaintiff’s case, as put before this Court, 
‘is that defendant is bound’as such manager to render.an account of . 
the profits of the estate to the plaintiff. 1 er 
’. In his written statement, defendant pleaded that— 
(i) there was no cause of action ; 
(ii) that defendant is exclusive owner of the grant since he 
-holds the paéta for it from the Government in his name 
only, and that plaintiff has no interest whatever in the 
grant, yee wi 
Before proceeding to notice the issues fixed in the first Court, and 
the decisions of that Court and the lower appellate Court, it is ne¢és- 
sary to examine the previous history of the grant in suit. 
the grant was originally given by Government under the old Ara- 
kan Revenue Rules to one Abdul Hamid, upon whose death his 
_ brother, Abdul Hakim, took out letters-of-administration, and the grant 
was registered in his name. : ‘ 
’ In 1863 Abdul Hakim transferred the grant to his father, Abdul 
Raiman, on whose death Abdul Hakim took out letters, and again be- 
‘came the sole registered holder of the grant. ee 
In 1877 there was a certain civil suit instituted, referred to in the 
proceedings as No. 3°0f 1877, to which the parties were the heirs of 
Abdul Raiman, including Abdul Hakim, and the suit .was one for the 
determination of the shares which each of the heirs had in the grant, 
the subject of the present suit. In that suit it was found that the heirs. . 
-of Abdul Raiman were— : - 
(i) Abdul Hakim, the son of deceased ; ' 
(ii) the widow ofthe deceased; t 
(iii) the three daughters of the deceased. 
The settlement of the shares in the grant which each of the heirs — 
. ‘was to have was made out of Court and was embodied in a razinama, . 
or compromise, which was filed in the civil suit referred to. In.this 
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vazinama the patties said they had agreed to divide, that is to say, to 
take’shares in the grant as follows :— - 

Abdul Hakim, 9-24ths. 

The widow, 3-24ths. © 

The three daughters 12-24ths, being 4-24ths to each daughter. 

The-vaz¢nama further set forth that Abdul Hakim would ‘remain 

"as heretofore the general manager of the grant and lands, rendering 
accounts each and every year.” ©. ; 
- The decree in the civil suit ordered ‘‘the division to be in accord- 
ance with the raz¢nama filed in the case, the widow to get 3-24ths, 
the.son:g9-24ths, and each of the daughters 4-24ths.” No mention 
was made, nor was there any necessity to. make mention, in the de- 
cree that Abdu! Hakim was to remain. in. possession of the whole 
_prant as general manager of the whole estate and to render an 
account yearly to the other shareholders. 
I may here notice that it has been urged on, behalf of the appellant 
before me that the above decree was not a declaratory decree de- 
claring the shares of the parties to the suit, but was a decree for the 
partition of the grant in suit according to the shares laid down in the 
‘¥Wazinama, and that the decree, though not in accordance with the 
judgment which confirmed the razz?zama, cannot now be amended, 
the execution of the partition decree being now barred by limitation. - 
A similar argument, I observe, was urged in the lower appellate 
Court, but the learned Judge ruled that, as a Court of equity and good © 
conscience, he was bound to find that the decree was intended to be 
in accordance with the compromise. I may say at once that Iam 
prepared to go further than this and say that the decree is actually 
in accordance with the terms of the compromise. It does not follow 
that because the decree uses the word “division ” that it refers to a 
partition of the estate by metes and bounds; all that is meant is that, 
for the purpose of declaring the shares of each of the parties to that 
suit, let the whole be (as proposed in the raz¢xama) divided, for ‘the 
purpose of calculation, into 24 parts, and, that having been done, the’ 
- decree declares that each of the parties to the suit shall be entitled 
to so many of those parts. 

To pass on again to the previous history of the grant in suit, it ap- 
pears that in 1876 Abdul Hakim mortgaged 9-1¢ths of the grant to 
one Maung Tun, who at the close of that-year foreclosed and bought 
in the mortgaged share. 


In 1877 Maung Tun sold this share to: Earle, 


In March 1880 Earle sold to Ram-Chunder - De, the defendant in: 
' this suit, who immediately got himself registered in the Collector’s 
books as owner of g-16ths, and subsequently got a patia from Gove 
ernment for the entire grant. | an oe 

In December 1877, however, after the sale by Maung Tun to Earle, 
‘Government sold Abdul Hakim’s and the widow’s share to one Abe 
dulla, Abdulla thus bought Abdul Hakim’s 9-24tli share plus tke. 


Oo 


widow’s 3-24th share, or altogether 12-2 4ths. 
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In November ‘1880 the granddaughter and then surviving daughters. 
of Abdul. Raiman sold 12-24ths of the grant, z.e., the three daughters’ 
‘shares, to the plaintiff, Obhai Charan De. 

In April 1882 plaintiff sold this 12-24th share to Vallian Chetty. 

In September 1882 Abdulla sold to Vallian Chetty the 12-24th 
elise he had bought from Government. 

In May 1886 Vallian Chetty sold the-whole grant which he had thus: 
acquired to the plaintiff. 

‘It is clear from the above statement of facts, which is not now dis- 
. puted in ‘this appeal, that Vallian Chetty bought from Abdulla more . 
--than Abdulla had. any title to sell, Abdul Hakxim’s share of 3-24ths. 
having been already sold to. Maung Tun before Abdulla. purchased. 
it-from Government, Abdulla could only sell, and Vallian . Chetty: 
could only buy, the widow's share of 3-24ths. So also.Vallian Chetty 
in May 1886 had only.a stare of 3-24ths to sell to the plaintiff, Fg Oe 

Plaintiff, therefore,.in. the present suit does not now claim more, | 
than the apie gcant minus Abdul Hakim’s share of g-24ths. In 
other words, he claims, and, as will be seen further on, he has got a 
’ decree for, 15- 24ths, or Io- 16ths of the grant in suit. 

The next stage in the history’ of this grant is that in which the 
plaintiff applied to the Collector of Akyab to have his name registered. 
as sole owner cf the grant, notwithstanding the fact that the de- 
fendant had previously been registered as owner. of a g-16th share.” 
This application formed the subject of Revenue case No. 272 of 1886. 
The usual notice for objectors having issued, the defendant in this. 
suit appeared and objected that plaintiff had no title whatever in the. 
grant, and that whatever rights he or his predecessors in interest 
once might have had had lapsed. 

. The following is the Deputy Commissioner’s judgments in the ‘Tex 
venue case above referred to :— : 

. Applicant is present in person and by Mr. Duncan. The application is oppos- 
ed by Ram Chunder De, who now has obtained a lease of the grant. The papers. 
are read and the Advocates heard. The Court thinks that the applicant has made’ 
out his right to have his name registered as interested in the Nganchaung grant to- 
the extent of 7-16ths.” 

So far as] can gather from the copies ‘of the proceedings in the 
above revenue case that have been filed, no evidence “was gone into: 
in that case upon the- question of actual possession. The Deputy- 
Commissioner’ merely: found that the defendant had already been © 
registered as owner of:g-16ths, and as apparently he could adduce no. 
prima facie evidence of: his being entitled to a larger share than 
g-16ths, whereas the plaintiff could show title to at least q- r6ths ; this 
last share was ordered to be recorded in plaintiff's name. 

It is upon the strength of these revenue proceedings that the plain- 
tiff now alleges that. he is a recorded owner of a 7-16th share, and: 
sues defendant as being in actual possession fof ale whole grant for 
accounts, and for cents and profits. 

. The issues fixed in this case byfthe ‘first.Court were save in number :—= 


{1) Whether plaintiff is-entitled to 7-16ths of the grant? ae 2 
(2) What is due to plaintiff{as mesne profits ? 3 
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(3) Whether a suit for mesne profits is maintainable without 
establishing ownership ? 
(4) Whether the mere registration of the plaintiff's name is 
any proof of legal title to the property ? 
(5) Whether the suit is barred by limitation (section 144, Act 
ie XV, 1877)? ; 

- Referring to the third issue, the first Court found that plaintiff's 
suit was not properly a suit for mesne profits, and that a claim for 
mesne profits cannot be maintained until a decree for possession has 
been obtained. ‘The Deputy Commissioner, however, found that the 
present suit, being one for a share of the profits and rents, does lie, 
there being sufficient -grounds of ownership as shown by the decision 
of the Revenue Court. te) , 

- On.the fourth issue the first Court found that the proceedings of 
the Revenue Court were sufficient primd facte evidence of plaintiff's 
title against the claim of exclusive ownership set up by the defend- 
ant. i 
On the fifth issue the first Court found that the suit was not barred 


because ‘there had not been adverse possession by defendant and his.. 


predecessors in interest for 12 years prior to the institution of this 
suit. The Deputy Commissioner here, I understand, refers to Abdul: 


Hakim’s possession in 1876 being not: adverse to the other heirs of © 


Abdul Raiman, as he was then manager of the grant on behalf of all 
the heirs. ; a ; 


’Tnowcome tothe first Court’s decision on the first issue, After. . 


giving the previous hisvry of the grant as already set forth at the 
‘commencement of his judgment, the Deputy Commissioner found 
upon those facts that plaintiff was entitled to a share of 10-16ths of 
the grant and the defendant to only 6-16ths.. The grounds on which 
he arrived ‘at this decision were that when Abdul Hakim mortgaged 
g-16ths to Maung Tun, which subsequently came into the hands of 
defeidant, he mortgaged 3-16ths more than his own share, which in 
the civil suit No. 3 of 1877 was declared to be only 3-24ths. 


The Deputy Commissioner, in finding that plaintiff was entitled toa 


to-16th share in the grant,.or to 3-16ths more than he asked:for, says 


that he had allowed the plaiutiff toamend the first issue as follows :— 
“ As to whether plaintiff is entitled to 7-16ths of the grant or to 

how much.” j ; : 
Having thus. determined the plaintiff's share in the grant, the first 


Court proceeded to determine the second issue, and to ascertain the - 


rents of profits of the grant from the 2oth July 1885 for the three 


years for which plaintiff claimed rents and profits, Having ascer- : 


tained that these profits amounted to Rs. 1,500 per annum, he gave 


plaintiff a decree for 10-16ths of Rs. 4,500. In deciding this issue the 


Deputy Commissioner remarked that the defendant had , put himself. 


out. of Court as regards his’ accounts by not producing them when 
ordered. tees ; or Cory 88 


4 
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The defendant appealed to the Commissioner, and among the 
grounds of appeal taken may be noticed the following-as. the most 
important :-— 


(1) The plaintiff cannot sue for mesne profits without suing to 
.establish his title and for possession, 

(2) Plaintiff was not entitled toa decree for. more. than: he 
asked for. | 

(3) The decision of the Revenue Court in case No. 272 “of 

1886 is no evidence of the plaintiff's title. 

(4) The first Court was wrong in holding that Abdul’ Hakim 
held the.grant on behalf of all the heirs. 

(5) That a decree for the profits of r888 should not have’ been 
given, as the appellant had not realized any profits for 
that year, which were not due till March 1889. 

'(6) That the first Court should not have framed an issue of 
title in a suit for rents and profits without requiring thé 
Se to be amended and the plaintiff to pay stamp 

uty 


Upon the first and third of the above grounds of . appeal the lower 
appellate Court held that the plaintiff, ‘being now in the position in’ 
which the widow of Abdul Raiman and the three daughters would 
have been had they kept their shares, was not bound to bring a fresh 
suit for title, his title haying already been determined in Civil Suit 
No. 3 of 1877, and that plaintiff based his claim upon the decree 
given in that suit and not upon the order of registration given in the 
revenue suit of 1886. - 

Upon the fourth ground of appeal the lower appellate Court held 
that there was no evidence to show that Abdul Hakim ever held the. - 
grant on behalf of all the heirs. 

: Upon the fifth ground of appeal the Commissioner decided . Jin de- 
fendant’s favour, and gave the plaintiff a decree for only two years’ 
rents, namely, 1886- -87 and 1887-88. 

The sixth ground of appeal the lower appellate Court does not 
appear to have noticed. : 

Upon the second ground of appeal the Commissioner decided that 
as the. first Court had allowed the plaintiff to amend the first issue in 
the case so as to have the question put in issue as to what share . 
plaintiff was entitled to, whether 7-16ths or more, there. was no 
’ objection to the first Court giving plaintiff a decree for a larger share 
of the grant than he originally asked for. ; 


In appeal to this Court ‘much the same grounds of appeal have . 
been taken as were taken before-the lower appellate Court: 
I have already disposed of the contention of appellant’s Counsel 
supporting one of the grounds of appeal-to this: Court, namely, that 
the decree given in Civil Suit: No. 3 of 1877. was nota declaratory 
decree ot in accordance with the terms. of the compromise filed by 
\ the parties in that suit. There’ is no doubt that this decree was.a 
declaratory one, and it ‘cannot, I-think, bear any. other reasonable 
- SRL SCtACE "Before referring to the other- “grounds of appeal itis’ 
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important to notice that the first Court, in allowing the plaintiff to. 

- amend the first issue as already mentioned, has altered the.character 
of the suit as originally instituted. ‘The original suit was for accounts.’ 
and mesne profits only, and asked neither for possession nor fora 
‘declaration of title to any specific share of the grant. On the contrary, 
the plaintiff alleged that he was owner of a 7-16th share, and clearly 
based this allegation on the revenue proceedings of 1886. The learn- 
ed Judge is wrong in saying that the plaintiff did not rely upon these 
proceedings for his title. He undoubtedly did so in the first instance, 
though it may well be that, when the character of his suit was alter- 
ed by the first Court amending the first issue, he then fell back on 
the Civil suit of 1877 to prove his title to 10-16ths, 

The above remarks also dispose of the lower appellate Court's 
statement that plaintiff, having regard to Civil Suit No. 3 of 1877, 
was not bound to bring a suit to establish his title; for, as already 
pointed out, the plaintiff’s suit, as amended by the first Court, is 
distinctly a suit for declaration of title and for the recovery of mesne 
profits, and I must regard it in this light as it now comes before me. 

Having, however, thus far disposed of many of the grounds 
which have been raised in this appeal, 1 must decline to proceed . 
further with the case until the plaintiff has amended his. plaint.. 
This amendment should certainly have been required of the plaintiff’ 
by the first Court as soon as it decided to alter the first issuec’ 
‘This mistake, however, can be remedied in appeal, and I 
accordingly now direct that the plaintiff within six weeks from date 
of this order do file an amended plaint which shall ask for a declar- 
ation of his title in addition to what the original plaint asks for, . 
namely, accounts and recovery of rents and’ profits. The plaint’:- 
should also clearly state the plaintiff's cause of action as required by* 
séction 50 (d), Code of Civil Procedure, such cause of action being’ 
evidently the revenue proceedings of 1886 in which the defendant. 
disputed rlaintiff’s title and prevented his being registered as owner. | 
of a larger share in the grant in suit than 7-16ths. If any additional. 
stamp duty is payable on the plaint as amended in accordance with. 
‘the above instructions, the same must be affixed to the amended 
plaint. For the purpose of determining the stamp duty I may notice 
that the annual profits of the whole grant having been found by the 
two lower Courts to amount to Rs. 1,500 a year, this finding may be. 
accepted for the purpose of the valuation of the plaintiff’s suit. 
When the amended. plaint has been filed, or if it is not filed within: 
the given period, I will proceed to finally dispose of this appeal. 

(After the filing of the amended plaint the judgment proceeds.) 

_ This case has now come up for final disposal, The amended plaint, 

drawn up as directed in my order of the 25th April last, has been 
filed. Since then Mr. VanSomeren, on behalf of the defendant, has: 
appeared and objected to the filing of an amended plaint at this’ 
» stage of the proceedings. I objected, however, to ‘hear him on this. 
point, as his proper course was to apply for a review of my order of: 
tthe 25th April. Time was allowed to him to make such an‘appli-’ 
. £ation, but no application having been’ filed, and there being no 
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-contention that the amended plaint is not in accordance with my order: 
of April last, it only remains’ to dispose of the two remaining issues: 
in this case, namely :— oid ate 

(i) to what share in the. grant is plaintiff entitled ; and 
(ii) is plaintiff entitled to recover mesne profits, and, if so, 
- ‘what amount. ; ire 
“In regard to the first issue theré has been no dispute before me as: 
to the. facts detailed at the commencement of this: judgment, nor . 
were those facts contested before the lower appellate Court. There 
can be no doubt whatever, therefore, that plaintiff is upon those facts 
entitled toa share of 10-16ths, and so far I uphold the decisions of 
the two lower Courts. a 
‘It seems hardly necessary to state that, although defendant.has 
got the patta from Government for the grant in suit in his name 
alone, this is no evidence whatever of his exclusive title. There is no 
need to. refer to the old Arakan Revenue Rules on this point, for 
they have long since been repealed by section 2 of Act II of 1876, 
and the new rules issued. under that Act confer no such exclusive 
title on the patta-holder, while on the other hand the last paragraph 
of section 28 of the Act distinctly saves the rights of other share- 
holders with whom the settlement.of land has not been maile, that is 
to say, whose names have not been included in the Government patta. 
“Some attempt has been made to show me that the fatia which 
defendant holds from Government really covers only 9-16ths of the 
Neganchaung grant, that is to say, defendant’s recorded share. No 
clear evidence, however, has been adduced on this point, nor is the. 
contention consistent with defendant’s action in the revenue case, to 
which reference has been made, where the plaintiff asserted that he 
was sole owner of the grant, and defendant made the same assertion 
on the opposite side. It is scarcely probable that defendant in that 
case referred to only 9-16ths of the original grant, and if, since then,. 
the grant has been altered by Government by reducing its limits, 
this could very easily have been proved by adducing extracts from 
the Collector’s or thugyi’s register of holdings. : i 
In regard to mesne profits, I am unable to discover upon what 
ground such profits can be claimed in a suit as brought by the 
plaintiff. I have already noticed that plaintiff makes no allegation 
in his plaint that defendant is in wrongful possession of the whole 
grant, although he had very good cause of action both for making 
that allegation and for suing to recover possession. For reasons, 
however, best ‘known to himself, the plaintiff has not asked to recover 
possession of his share, or to allege wrongful possession on the 
part of defendant, and, that being so, I know of no authority which 
would support my allowing him to take a deeree for mesne profits. 
(Upon this point see the explanation of “mesne, profits” attached to 
section 211, Code of Civil Procedure.) Mr. Moylan has referred me. . 
to certain rulings of.the Calcutta High Court, which are to-be found 
in Weekly Reporter. XXIV, 392, XXIII, 386, and XXV, 313, and also 
in IV, Indian Law Reports, Calcutta Series,.350. I have examined. 
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these cases, but they do not touch the point here noticed. I must, 
therefore, find that plaintiff is not entitled to recover mesne profits. 

It has, however, been urged by Mr. Moylan that defendant is en- 
titled to rents and profits from plaintiff by reason of the implied 
fiduciary relationship which subsisted between plaintiff and defend- 


ant. In other words, it is urged that the plaintiff, when he acquired - 


his share in the grant, bought only the rights and interest of Abdul 
Hakim, between whom and the other co-sharers of the grant, as they 
existed in 1877, it is alleged that there was a fiduciary relation- 
ship, Abdul Hakim having been left in possession of the entire 
grant in trust for the other shareholders, towhom he was bound to 
render accounts. I agree, however, with the lower appellate Court 
in: finding that it is extremely doubtful whether Abdul Hakim ever 
held the whole grant in trust as stated, the evidence on this point 
being of the flimsiest description. But, even if the facts were other- 
wise, I fail to see how Abdul Hakim can be said to have transferred 
his’ trusteeship to those who subsequently purchased the g-16th 
share that he wrongfully sold as his own share. 
_ On these grounds I hold that neither is plaintiff entitled in this 
suit, as instituted, to recover mesne profits from defendant, nor to 
recover “rents and ‘profits,’ which is practically the same thing. I 


therefore reverse the decree of the lower appellate Court. so far as | 


it allows mesne profits to plaintiff. Plaintiff will get a declaratory 
.decree only for a 10-16th share in the grant in suit. . 

Looking to all the circumstances of this case, I think each party 
should pay his own costs in all Courts. - 





Before W. E. Ward, Esq. 
NGA PO AUNG v. QUEEN-EMPRESS. 
Indian Fenal Code (XLV of 1860), at 300, 302, 304¢— Murder—Culpable homicide 
: —Sentence, ; 


In cases where it is difficult to determine whether the offence committed by the 
accused is. culpable homicide or culpable homicide amounting to murder, the accused 
should be convicted of the lesser offence. 

In passing sentence on an accused convicted of the offence of murder, regard 
should be had to the circumstances of the case. Where the accused was convicted 
of murder only by reason of his case coming under clause (4) of section 300, Indian 
Penal Code, a sentence of death was uncalled for, 

- THERE is no doubt in this case that the accused caused the death 
of the deceased with a da or sword. Two questions, however, arise 
in the case. The first is whether the Sessions Judge has rightly con- 
victed the accused of murder; and the second whether a capital sen- 
tence is called for. : 
~The facts are briefly these. There can be no doubt, though the 
-fact has not been brought out in evidence, that there had been some 
‘quarrel between the accused and deceased, for no motive, in the 
~ absence of. any such quarrel, has been suggested by the prosecution 
for the acts of the accused which resulted in the-death of the deceased: 
There is, however, nothing to show that accused acted-on grave and 


Criminal Appeat 
No. 324, 
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sudden provocation, so that the allegation made by him in this appeal, 
that- he did receive provocation because deceased challenged him to 
fight, cannot be accepted. a 
- The evidence, as recorded, shows that accused, acting. apparently 
under a sudden impulse, was seen running up to deceased’s house: 
“with a drawn sword and, calling out in an insulting. tone, ‘ Are 
you Nga Hlé?” proceeded to cut him with his sword, Nga Hlé being 
at the time defenceless without any weapon in his hand. The blows’ | 
with the sword were struck: on the body, namely, one on the left hip,. 
sone on the wrist, and two on the foreand upperarms- Thisis impor- 
tant to notice, because it points to an absence of intention tokill. Had — 
accused wished to kill, he would have struck deceased on the head 
or other more vital part than the. hip or arm. This happened on the: 
1oth April. The deceased did not reach the hospital till two days 
afterwards, namely, the rath, and there he lingered till the 24th, when: 
he died, the immediate cause of death being haemorrhage and blood- 
poisoning from the wound in the hip. The nature of the wounds 
inflicted appears from the following extract from the evidence of the 
Civil Surgeon given before the Sessions Judge :— eae on ek 
’ © He (deceased) ‘had four incised wounds, one on the left hip 8 inches long, 
gaping, and entering into the hip-bone, and close té the abdominal cavity; a.. 
second. wound on back of left wrist, cutting half through wrist and the whole of the 
hand; these two wounds were very dangerous ; the third was on back of left fore+ 
arm 3 inches long and descending to the bone ; the fourth wound was on outside. 
. of left upper arm 3 inches long and 1 inch deep; the last two described wounds 
were very severe” All four wounds were probably caused by a weapon with a cut 
ting: edge. He died on the 24th April 1889 in hospital. tle died from the 
effects of the first-named wound, namely, from haemorrhage and blood-poisoning.” | 
Now, upon these facts the Sessions Judge kss found accused guilty 
of murder and sentenced him to death. He has found, and looking to 
the nature of*the wound inflicted upon the hip, he has, [ think, found 
> rightly, that the accused was at least guilty of culpable homicide as 
-défined in section 299, Indian Penal Code. For, whatever doubt'we 
might entertain as to the intentions of the accused, there can be no 
reasonable ground for doubting that accused must have at least known 
that, in inflicting such a wound as he did, he was likely to cause death 5 
and, if he knew that much, he is guilty of at least culpable homicide. 
The question, however, is whether he committed culpable homicide 
amounting to murder; or, in other words, whether the act of the 
accused can be brought within any of the four clauses of section 300. 
The learned Judge finds that the accused’s act comes under the 4th 
clause because, he says, quoting the language of that clause, “he must 
have known that his act was so imminently dangerous that it must 
in all: probability cause death, or such bodily injury as was likely to 
cause death.’ The learned Judge does not. attempt to discuss the 
question as to whether accused could rightly be judged as having any 
such knowledge as that above indicated. Heé evidently assumes the 
existence of this knowledge, as something too patent to require discus- 
sion. Of course, if the Judge is right in his finding that accused had this 
Xnowledge, the conviction on the charge of murder cannot be disturbed, 
: It seems to me, however,.that the learned Judge has assumed too 
auch, and that he has not given the accused the benefit of a reasonable 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 465 


doubt. which, I think, arises in this case as to what his knowledge 
was as to the probable consequences of his act. Under the Penal Code;,, 
which is the only law we have to consider in this case, if the accused 
is found to have only known that by his act he was likely to cause: 
death, he cannot be convicted of any higher offence than culpablé 
homicide. If, however, he is found to have known that his act was so- 
imminently dangerous that it must in all probability cause death, or 
such bodily injury as is likely to cause death, then his offence is 
murder. The distinction between these two classes of cases is some- 
what fine, and is often popularly expressed in this way, namely, that 
if death is the most probable result, then the offence is murder; if 
death is only a2 probable result, the offence is culpable homicide. 
This popular view, however, of expressing the law does not assist us: 
much in drawing distinctions in concrete cases. In a case like the 
present, for instance, it seems to me extremely difficult to say whether 
death was tke most probable result, or only a probable result of the 
“wound on the deceased’s hip. I am disposed to think that it was only 
a@ probable result, seeing that it was two days before the deceased got 
to hospital and was brought under treatment, and that in spite of this 
he survived for 14 days. In any case, however, it is quite impossible 
to say that there is no reasonable doubt as to what accused’s know- 
ledge was, and, if there is any such doubt, the accused is entitled to 
the full benefit of it and can only be convicted of the lesser offence, - 

Upon these grounds I alter the conviction to one of culpable homi- 
cide under section 304, Indian Penal Code. 

I am also bound to.say that even if I had upheld the convic- 
tion under section 3.2, Indian Penal Code, I could not. have. ,yp- 
held the sentence of death passed upon the prisoner. If the Ses- 
sions Judge passes sentences of death in cases which are only 
found to be cases of murder by reason of their falling under the qth 
clause of séction 300, Indian Pena] Code, what margin does he leave 
himself for passing sentence in cases falling under clause (1) of that 
section where the accused takes human life with deliberate intention ? 
Obviously there are degrees of murder as there are of every other 
offence, and sentences must necessarily be regulated according to the 
circumstances of each case. A sentence of death in a case which, if 
it is one of murder at all, comes so-close as this one does to_ the line 
which separates the offence of murder from that of culpable homicide 
seems to me quite uncalled for. 

I think that, looking to all the circumstances of this case, it will be 
sufficient if I sentence the appellant to 10 years’ rigorous imprison- 
ment commuted to transportation. The conviction and sentence of 
the Sessions Court will be modified accordingly. 


Before W.£. Ward, Esq. 





ee . NGA SHWE KYA v. QUEEN-EMPRESS. * aE Criminal Revision 
Indian Penal Code (Act XLV, 1860), ss. 379, 215—Theft—Taking gratification to No. 499s 
vestore stolen property—Cumulative sentence. ‘ cee 1889. 
An accused accepted Rs. 30 from the owrier of cértain propertywhich had been anes 
26. 


stolen,‘as a gratification for:the.purpose:of recovering the property. Five days 


ra * Overruled :—See King-Emperor v. Nga To, 2 L.B. R. 23. 
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afterwards he produced the property and was prosecuted, convicted, and received 
Separate sentences for having committed two offences, falling under sections 379 
and 215, Indian Penal Code. ; ee : ; 

Held that, as the Court had convicted the accused of having stolen the property, ~ 
the convicticn and sentence under:section 215, Indian Penal Code, was bad, 

THE complainant in this case had a fishing net stolen from him on 
the sth December, and the accused, after taking Rs. 30 from him as 
a gratification for recovering the net, prodticed it on the roth 
December and restored it to complainant. Upon these facts accused 
was charged— 

(i) with theft of the net (section 379, Indian Penal Code) ; 
(ii) with having taken a gratification for the purpose of re- 
covering stolen property (section 215, Indian Penal 
| Code). 

The Deputy Commissioner found the accused guilty on both charges 
and, there being previous convictions against him, sentenced him on - 
the first charge to three years’ rigorous imprisonment and 30 stripes, 
and on the second charge to one year’s irigorous imprisonment, the 
latter sentence to commence after expiry of the first sentence. : 


On appeal to the Sessions Court the Judge said :— 
“] am doubtful if a conviction should lie under both sections in respect of the’ 
. same property. I donot find that the point has ever been raised. The charge 
under section 215, as framed, is bad, inasmuch asit does not set out any offence. 
itis not an offence to receive money to recover stolen property ; it is an offence 
So to receive a gratification unless the person receiving it uses every means to cause 
the offender to be arrested and convicted; but Ido not think the appellant was 
rejudiced. It appears to me there were two, separate and distinct offences, an 
intérval of some days occurring between their commissivn, and that the accused 
could be properly tried for each; and, as at the same time the two were so cons 

nected together as to form one transaction, they could be tried together.” , 

Upon these grounds the learned Judge dismissed the appeal. 

It is impossible for me to accept this reasoning of the learned Ses- 
sions Judge. He is correct in stating that the charge under section 
215 has been wrongly framed, and it is because it has been so framed 
that the Deputy Commissioner committed the error of convicting on 
that charge. It is evident, I think, that the Deputy Commissioner 
thought that the mere fact of taking a gratification for the purpose of 
recovering stolen property was an offence. The learned Judge cor- 
rectly points out that this isnot so; the offence under section 215 
lies in the fact that the offender did not use every means to bring 
the actual thief to justice. If the Deputy Commissioner had seen 
this, I think he must have seen the inconsistency of finding (1) that 
“the accused was the .actual thief, and (2) that the accused did not 
use all means in his power to bring the thief to justice; for there is 
nothing whatever on the record to show that there were any other 
offenders than the accused himself who were concerned in the theft. 
If the accused was the actual thief, and has been convicted as such, 
how can: it possibly be found that he did not use all means in his 
power to get the thief convicted? ee @ oe 

. The learned Judge thinks the accused was not prejudiced.. On the 
contrary I think he was very seriously prejudiced (1) by having been. 
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‘charged with what, as the Judge has observed, was not an offence, 
and (2) by being convicted of an offénce of which he certainly was 
not guilty. | set aside the conviction and sentence under section 215. 








_ Before W. E. Ward, Esq. 
NGA SAN YA v, QUEEN-EMPRESS. * 


Assistant Government Advocate for Government. 


Indian Penal Code (Act XLV of 1860), ss. 300, 302, 304;. vito tdtpanis 


; homicide—Grievous hurt. 

The accused and deceased had a quarrel in the course of which deceased called 
the accused an opium-eater and said he ought to be kicked. Thereupon accused 
jumped up and stabbed deceased in four places. The witnesses for the prosecution 
deposed that the deceased “died almost immediately.” There was no post-mortem 
and no evidence of the immediate cause of death or of the character of the wounds 
inflicted, and no reliable evidence as to the character of the weapon used. 

Held that exceptions I and 4 of section 300, Indian Penal Code, applied, and 
accused could not be convicted of murder. 

Held further that, in the absence of any evidence to show the character of the 
‘wounds inflicted, and whether death was the probable result of the wounds, the 
accused could not be convicted of culpable homicide, but should have been con= 
victed of voluntarily causing grievous hurt with a dangerous weapon, 


It is impossible for me to uphold ‘either the conviction or the 


‘sentence in this case. The facts are briefly these. The offence 


committed by the accused was committed three years ago. The story ° 


of the witnesses for the prosecution is that the accused went up to 


‘deceased at his house and asked him for payment of a petty debt. 


Deceased declined to pay then. Words followed until deceased called 
the accused an opium-eater and told him he ought to be kicked, 
or, as one witness says, asked him if he wanted to be kicked. There- 
upon the accused suddenly jumped up and stabbed the deceased in 
four places. Witness No. 1 for the prosecution says :— 


“ The accused got up and seized deceased by the neck and stabbed him in fie 


chest. Deceased fell backwards against the wall and accused stabbed him twice 
again, once on the chest and once on the back and on the forehead. . The accused 
then ran away. The weapon wasa dagger with a blade about 5 inches long 


- * * * It was all suddenly done and over before we could interfere. Nga Lun 


Bye (deceased) died almost immediately.” 

This is. the only witness who deposes to the character of the weap- 
on used. The other witnesses only depose to having been eye-wit- 
nesses of the quarrel and the stabbing. The only evidence there is 


as to the time which elapsed between the stabbing and the death of 


. the deceased is the statement of all the witnesses that Nga-Lun 


Bye died almost immediately.” There is no evidence to show what 
was done with the body of the deceased. There is no evidence of 
any post-mortem examination, from which I can only presume that 


‘ there was no post-mortem. There is no evidence, therefore, of the 


‘character of ‘the wounds inflicted, for the witnesses do not say a 
word upon ‘this. point; they only ‘indicate where the deceased was 
struck. The only ground, therefore, for supposing that the wounds 


were severe’ or dangerous is the statement of the witnesses already 
referred to that the deceased. “ died almost immediately.” 





* Overruled in part by Po Kin v. King-Emperor, 2 L. B, R. 320. 


Criminal Appeak 
No. 316, 
1889. 

Fuly 
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The accused admitted before the Magistrate and Sessions Judge 
the fact of the stabbing, and said that it was.all in consequence of a 
quarrel about a petty debt deceased owed him, He also said deceased 
actually kicked him. He further stated that he only stabbed with. 
“a little clasp-knife.” ce 

- Upon these facts the Sessions Judge has convicted the accused of 
murder and sentenced him to death. ae 

The Sessions Judge in his judgment says :— 

“It seems to me that when a man_ suddenly jumps up and stabs another in four 
places, causing almost instant death, he must be held to have intended to cause 
death or such bodily injury as was likely to cause death or with the knowledge 
that by such act he must in all probability cause death or such bodily injury as is 
likely to cause death, and, therefore, commits culpable homicide and culpable 
homicide amounting to murder, unless one or more of the exceptions to section 3009, 
Indian Penal Code, apply. It isclear that in this case exceptions 2, 3, and 5 do 
not ; neither does exception 4, for there was not any sudden fight, and it can hardly 
be held that the accused did not take an unfair advantage and did not act ina 
cruel or unusual manner. 


“ The accused was deprived of self-control, but not, in my opinion, by provoca+ 
tion grave enough and sudden enough to prevent the cffence from amounting to 
murder: I do not accept the reasoning of the Assessors who hold. that tocall a 
man an opium smoker or eater who. ought to be kicked, and to refuse to_pay money . 

_at once; offering to pay it in your own house if the applicant will come for it, con- 
stitute provocation enough to deduce culpable homicide from murder. - : 


“1 do not see any reason why a capital sentence should not be passed.” 


_ Now, in the first place, I cannot agree with the learned Sessions 
Judge that the accused did not act on such grave and sudden provo- | 
cation as to entitle him to the benefit of exception 1 to section 300, 
Indian Penal Code. The gravity of provovation must be measured 

_ by the susceptibility of the people to take offence; and when we bear 
in mind how easily the ordinary Burman is provoked, I think I must. 
adopt the view of the Assessors, who held that to call a’ Burman an 
opium-eater, and to ask him in an insolent tone if he wished to be 
kicked, was provocation sufficiently grave and sudden to ‘bring the 
case under exception 1 of section 300. 

The case also appears tome tocome under exception 4 of section 
300. There can, I think, be no reasonable doubt that there was a 
quarrel and a fight immediately consequent upon the insulting lang- 
uage used by the deceased. We must not place too implicit reliance 
upon the statements of witnesses for the prosecution in. cases of this. 
kind, whose tendency is always to make out that the deceased said 
nothing and did nothing to provoke the attack upon him, but received 
his punishment from his assailant hands down, so to speak. There 
was undoubtedly, I think, in this case a quarrel and a struggle, and, 
as the witnesses say, all was over in a-moment. There is also nota 
particle of evidence to show any premeditation on accused’s part. 
If then, as I find, the accused acted ‘ without premeditation in a sud- 
den fight in the heat of passion upon a sudden quarrel,” and “ without 
taking undue advantage or acting in a cruel or unusual manner,” he 
is entitled to the benefit of exception .4 of section 300, Indian Penal. 
Code. es ag Sct feta “rae 2 
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. The learned Judge, however, thinks that the accused in using his 
kriife acted in a cruel and unusual manner, and took undue advan- 
tage of his opponent. In similar casesthat came before me in 1884 
I was inclined to take the same view (see Queen-Empress v. Shwe 
Tha U, page 271, supra). There has, however, been a more recent 
ruling on this point by my predecessor (namely, Vga Shan Gyt and 
Nga Shwe Thaung v. Queen-Empress, see page 371, supra), and in 
view of the authorities quoted in that case, I think I should not be 
justified in adhering to my ruling of 1884; and I must hold with my 
predecessor that in a case of this description, where the accused is 
shown to shave. acted without premeditation and upon a sudden 
impulse in the heat of passion in-a sudden quarrel, the accused cannot 
be held to have acted in an unusual or cruel manner, or to have taken 
an undue advaniage, because he used a knife. 

On the whole, therefore, I find that the accused is entitled to the 
‘benefit of exceptions1 and 4 of section 300, Indian Penal Code, and, 
therefore, cannot be found guilty of murder. Nor doI think that the 
accused can be found guilty of the offence of culpable homicide. I 
need hardly say that the accused is not necessarily guilty of culpable 
homicide merely because he caused the death of the deceased by an 
unlawful act. Nor can he be convicted of culpable homicide upon 
the bare evidence that the deceased “ died almost immediately” after 
he was stabbed by the accused. To establish the charge of culpable 

_ homicide it must be shown beyond all reasonable doubt that 
accused — 
(i) intended to cause death; or 
(il) intended such bodily injury as was likely to cause death; 
or. nee 
(iii) knew he was likely to cause death (section 299, Indian 
Penal Code). 
' There is not the smallest ground for supposing that the accused had 
either of the intentions specified in (i) and (ii). He had no ade- 
quate motive for entertaining such intentions towards the deceased, 
though lie undoubtedly intended to cause the deceased very grievous 
hurt. Iam compelled, therefore, to fall back upon the only question 
that can arise in this case in considering whether a charge of culpable 
homicide lies against the accused, namely, did the accused when he 
struck the deceased know that he was likely to cause his death ? 

Now it is always difficult to arrive ata decision upon what a man’s 
knowledge must have been as to the probable consequences of any 
act that hé may commit; and I am- not sure that we should in a 
country like this, where we have an ignorant people to deal with, 
apply too strictly the ordinary rule that a man must be presumed to 
know the probable consequences of his acts. But, assuming that the 
tule may be applied in this case, it is clear that what I am asked to 
find in this case is that death was the probable consequence of the 
act of the accused. Now there is simply no evidence whatever on 
_the record to enable me to say that the death of the deceased wa3 

_-the probable consequence of the wound or wounds inflicted upon him 


30 
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by the accused. In the. absence of any post-mortem examination to: 


- show what was the character of the wounds inflicted, how is it possible 


to determjne theprobable consequences of the wounds. inflicted, ' 
or,in other wards, of the prisoner’s acts? . The evidence even as to 
the character of the weapon used by the accused is altogether insuffi- 


-cient, for I cannot accept the uncorroborated testimony of one witness 
' only, whois not, so far as I can see, entitled to any special credit, 


and who says the instrument was “a dagger with a blade 5. inches 
long.” I cannot, therefore, infer the character of the wounds from 
the character of the weapon used; and so also I cannot infer the 
knowledge of the accused from the character of the wounds. Pre- 
sumptions built up in this way upon presumptions which have no 


-solid basis to rest upon are most unfair to the accused, who ‘is. entitled 


to every reasonable presumption that can be drawn in his favour. | 


. Ido not-think it is unreasonable to suppose that had there been a’ 


Criminal Appeal « 
No. 319, 
1889. 
| Fuly 
sh 


post-mortem, it might have elicited that the immediate cause of the 
deceased’s death was not due to the wounds inflicted, or ‘that the 
wounds inflicted were not such as might ordinarily be expected to 
cause death; and if this is not an unreasonable supposition, as-I think 
it is not, then the accused is entitled to the full benefit of it, and cannot 
be convicted of culpable homicide when, owing to the absence of 
a post-mortem, it is altogether out of his power to defend himself. \-: 

On these grounds I must hold that accused cannot be convicted of 
the offence of culpable homicide. 


There can be no doubt, however, that he is guilty. of the offence of 
voluntarily causing grievous hurt on grave and sudden provocation 
{section 335, Indian Penal Code). Although we have no evidence 
to show the character of the wounds inflicted or of the Knife used by 
the accused, the broad facts are proved that a knife of some sort was 
used, that the accused struck the deceased with it three or four times, 
and that deceased died “almost immediately.” These facts. are suffi- 
cient to justify the _presumption that grievous hurt was caused, and 
there is no doubt that it was caused voluntarily. — 

I alter the conviction in this case to one under section 335 and 
‘sentence accused to one year’s rigorous imprisonment. 





ene 


Before W. E. Ward, Esq. ~~ | 
NGA SHWE NWE », QUEEN-EMPRESS. 


The Assistant Government Advocate for Government. 


‘Indian Perial ‘Code (XLV, 1860), ss. 307, 308—~Attempt at murdev—Atiempt at 


culpable homicide— Grievous hurt. : 
“< In the absence of'any evidence to show that the wounds inflicted by acciised on 
the complainant are dangerous‘or likely to cause.death, the accused ‘cannot be -con- 
victed of attempt to.murder.(section.307, Indian Penal Code), or attempt to ‘commit 


. culpable homicide (section 308, Indian Penal Code). ‘The ‘accused can “only. be 


. THE facts of this case are’bricfly thé’e, Accused, a'séivant’ 


<onvicted of the offence of voluntarily causing griévous hurt. 
Sections 307 and 308, Indian ‘Penal Code, explained. 


‘of come. 


‘ plainant, was threshing out some paddy with the: complainant’s’ cattle. 
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When beating the cattle severely complainant told him not to do.so. 
Accused persisted in beating, and then complainant sent him away 
and drove the cattle ‘himself. Accused appears.to have resented 
this, and went off to a hut close by, and in half an hour re-appeared 
with a dashe and, without saying a word, cut complainant down with 
one blow on the face, and then gave another blow as complainant 
fell. Complainant says he fell senseless and on recovery was able to 
‘crawl to another man’s hut close by. This happened on the 4th 
February. On the 36th complainant was admitted to hospital, and it 
was then found that he had three incised wounds: one was on the 
scalp, 6 inches long and descending into and fracturing the skull ; the 
second was on the left cheek, 6 inches long and cut through the cheek 
into the mouth, extending fron the ear to the corner of the mouth and 
opening the inside of the mouth, the lower portion hanging down; 
the third wound was on the right shoulder, 3 inches long and an inch 
deep. The complainant was in hospital for 24 days. 


Accused pleaded that he was drunk and did not know what he was 
doing. None of the witnesses for the prosecution were questioned, 
. as they should have been, as to whether the accused was drunk or not. 
The accused cited no witnesses. In appeal he maintains he was 

drunk, and says. that is why he struck the bullocks ; that complainant 
abused him in consequence, and kicked him, and that he (accused) 
lost his temper and, not being complete master of his actions, struck 
the snip ue without any intention to kill. ze 

' The Sessions Judge has sentenced the accused to transportation 
for life, having convicted him of an attempt to murder (section 307, 
Indian Penal Code). The learned Judge says :— 

“T think it likely that he (accused) was in an angry temper from the effect of © 
drink, but I cannot find any excuse in this, aN Pais , ae 

“None of the exceptions to section 300, Indian Penal Code, apply, and if Nga Lu 
. Maung, complainant, had died, the offence would have been murder and murder 
‘of a bad kind.” 

The Judge accordingly convicted and. sentenced the accused as 
stated. 

The Assistant Government Advocate has appeared to support 
thé conviction and sentence. He is not, however, prepared to sup- 
port the conviction under section 307, and I do not think there can be 
any doubt as to that section being inapplicable to a case of this kind. 
If the Judge’s view of the law were correct, then I cannot well conceive 
any case of voluntarily causing grievous hurt which could not be 
converted into a case of attempt at murder. 

To establish a charge of attempt at murder it must be shown that 

_ the accused, when he struck complainant, acted with such intention 
or knowledge as is specified in one or other of the four clauses of sec- 
tion 300, Indian Penal Code, and I have no hesitation in finding that 
the accused did not act with any such intention as is referred to in 
the first three clauses of that section. Then as to whether he acted 
with ,such knowledge as is referred to in the fourth clause, J feel it” 
quite impossible to say that he did act with such knowledge. Upon 
this point 1 may notice that there is nota particle of evidence on the 
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‘.record to. show that the wounds inflicted were, as a matter of fact, so 


imminently dangerous that any one of them must in all probability 
cause death or such bodily injury as is likely to cause death. The 
Civil Surgeon in his evidence says nothing about the wounds being 
imminently dangérous or even dangerous. . It is strange that the 
Sessions Judge did not think it necessary ‘to question him on this 


point. Perhaps he took it for granted that the wounds were immi- . 


nently dangerous, looking to the description of them given by the 
Civil Surgeon ; but the accused is entitled to claim that nothing shall 
be taken for granted against him, and it by no means follows ‘that 
wounds, however. grievous they may appear in description, are im- 
minently dangerous to life. In the absence, then, of any evidence on 
this point, the prisoner obviously: cannot be convicted of knowing 
what has not been proved to be a fact. These remarks dispose. of the’ 
charge under section 307. 

I have also: considered whether a charge of attempt at culpable 
homicide (section 308) would lie against the accused. It clearly.’ 
would not; for, referring to section 299, it is quite certain that there 
was no intention to cause death or to cause such bodily injury as was. 
likely to cause death, for there was no motive to justify the presumption 


that the accused had any such intention. It only remains, then, to. 


consider whether accused knew he was likely to cause death. Here, 


again, the remark applies, how. can the accused be convicted of 


knowing what the Civil Surgeon does not say was a fact, ey that. 
the wounds inflicted were likely to cause death? 

It is thus clear that neither a charge of attempt at murder nor that 
of attempt at culpable homicide can be laid against the accused, 

There is no doubt, however, that a charge of voluntarily causing 
grievous hurt by means of a dangerous weapon (section 326) will lie. 
I accordingly alter the conviction to one under that section and sen- 
tence him to ten years’ rigorous imprisonment eet to trans- 
portation, 


enemy, 


[SPECIAL COURT.] 
‘Before UW. F. Agnew, Esq., and W. E. Ward, Esq, 


eetuuisterence MAHOMED MOOSAJEE GOQONDAH (Petitioner) ». THE RANGOON. . 


No. 4, 


yee 
uly 
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MUNICIPALITY (Responpenr).* 


Mr. Cowasji for petitioner. . | Mr. Moylan for resp sndent, 
Burma M unicipal Act (XVI, 1884), ss, 27, 145—Powers of Presidents of Munici» 
palities in Burma —Prosecutions under eens Municipal Act-——Rule 24:of the: 
Rangoon Municipal Rules, 


The Rangoon Municipal Committee hae by Rule 24 0f their Municipal Rules - 
delegated to their President their Powers in respect of section 145 of the Burma- - 
Municipal Act (X VII of 1884), the sanction of the Committee at a meeting is not. 
necessaty to prosecutions for offences under, the Act. 

THE Judgment of the Court was delivered by— 


WARD, J.—This is a reference made by the learned Racucker under 
section 76 of the Burma Courts Act (XVII of 1875). 





* Cf. The Burma Municipal Act (Burma Act II of 1898), s. 1 Ce 
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Section 145 of the Burma Municipal Act (XVII of 1884) runs 
thus :— 

* Prosecutions for offences against this Act or the rules made under it shall not 
be instituted except by order of, or with the approval of, the Municipal Committee.” 


Section 27 of the Act says :— 


“A Municipal Committee may, from time to time, at a special meeting, make . 


rules consistent with the Act as to— 
* * * * * 

“(e) the person or persons to be primarily responsible for the current 
executive administration and their powers, that is to say, what 
portion of the executive authority shall be exercised by the Presi- 
dent, etc.” 


Under this last-mentioned section the Rangoon Municipality have 
made rules which have been duly confirmed by the Chief Commissioner, 
and Rule 24 ruas thus :—~ 


“« The President shall superintend the affairs of the Municipality generally, shall 
conduct the correspondence, enquire into all complaints made concerning the acts of 
the Municipal Committee or any of its officers, control the officers and servants 
of the Municipality, and do all other acts necessary for the carrying out of the 
current work of the Municipality, subject to the provision made by the Act and by 
these rules, concerning the performance of the duties of the Committee. 

“He shall exercise the executive authority of the Committee with respect to 
sections 51, 52, 53, 55; 70 71, 75» 76; 83, 84, 85, 86, 87, 88, 90, 91, 92, 93, 94, 95, 96, 
97; 98, 99, 100, LOL, 102, 109, 113, 115, 117, 118, 119, 128, 129, 130 and 145: 

“Provided that the President shall not act in opposition to, or in contravention 
‘Of, any resolution or decision of the Committee, and that in all matters in which an 
appeal is practicable, an appeal shall lie from the President to the Committee,” 


Rule 24 has thus delegated to the President of the Rangoon Muni- 
cipal Committee “the executive authority of the Committee with 


respect to section 145.” 
Under this delegated authority the President sanctioned the prose- 


cution of the petitioner for an offence under the Municipal Act, and ° 


the petitioner was convicted by the Assistant Magistrate of Rangoon 
and sentenced to pay a fine. The petitioner thereupon appliéd to the 
Court of the Recorder to quash the conviction in the exercise of its 
revisional powers. One ground on which the application was based 
was “that there is no evidence that the prosecution was instituted 
“ with the order or approval of the Municipal Committee,” 


After hearing arguments, the learned Recorder decided to refer 
the following question for the consideration of the Special Court :— 

“Whether (in view of the facts above set forth) the previous sanction of the 
Municipal Committee in meeting is not necessary to prosecution for offences under 
the Burma.Municipal Act or the rules made under it.” 

The point has been fully and ably argued before us by Mr. Cowasji 
on behalf of the petitioner, and by Mr. Moylan on the other side on 

ehalf of the Municipality. The substance of Mr. Cowasji’s argu- 
ment, as I understood it, was this: He said at first that he was not 
prepared to contend that the Municipal Committee had acted ultra 
vires in delegating to their President their executive authority in 
respect to section 145, but in replying to Mr. Moylan he seems to 
have somewhat receded from this position. What he-originally con- 
tended for was that the Committee had not, under their Rule 24, 
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delegated any executive authority at all'with respect: to section 145, 
notwithstanding the fact that the rule distinctly says that thay had 
done so; and in explanation'of this contention, he urged that an 
order or a permission to prosecute, such as the Committee are em- . 
‘powered to give under section 145,. isnot an act of “executive 
authority” or of ‘executive “administration,” but merely an “act of - 
volition,” as he called it. I did not understand Mr. Cowasji to argue 
that what the Committee intended to delegate, and did delegate, was. 

' not the power which the Committee had under section 145 to order or 
to approve prosecutions, whether we call such orders or approvals. 
“acts of volition’ or by any other name. The question then arises— 
What has become of the foundation upon which the petitioner’s case 
is based? It-is not denied that the Committee have certain powers 
under section 145. It is not denied that they have delegated and 
intended to delegate those powers, and it was not asserted in the 
original argument of the petitioner's Counsel that in delegating the 
Committee have acted wlira vires. If this argument isto be accepted. 
as containing all that can be urged on petitioner’s behalf in the matter 
of this reference, | think there can be no doubt as to the answer we 
should give to the learned Recorder’s reference, namely, ‘that the 
Committee having delegated their powers under section 145 to their 
President, their sanction is not necessary to prosecutions under the 
Act. There is no need to consider the question whether the act of 
ordering or permitting a prosecution is or is not an act of executive 
authority. : 

I think, however, that it was clearly the intention of the learned 
Recorder to have the question decided as to whether the Committee, 
in delegating their executive authority with respect to section 145, 
had or had not acted ultra vires, and. I will proceed now to consider 
that question. 

The only ground that I ‘see upon which it can be urged that the 
Committee have in Rule 24 gone beyond the powers conferred upon 
them by the Act is that an order, or an approval, of a prosecution 
by the Committee is not an act of executive authority, or cf executive 
administration, within the meaning of section 27, clause (e), of the 
Municipal Act. But, if it is not an act of executive authority or 
administration, what sort of act is it? In official language we divide 
all official acts, including the acts of Municipal Committees, into two 
classes, hamely, executive and judicial, and I can cofceive of no. 
official act that does not fall under one or other of these two classes. 
When a Magistrate of a district writes, or signs, or delivers a judg-— 
ment, he performs a judicial.act; if he writes, signs, or delivers an 
order under section 195; Code of Criminal Proceedure, sarictioning 
the prosecution for perjury of a witness who has given false evidence 
before him, Mr. Cowasji, as 1 understood him, would call that “an. 
‘act of volition.’ I should call it simply a judicial act. Similarly, 

_where the Magistrate of a district gives written orders sanctioning 
the prosecution under the Police Act (V of 1861) of a police officer 
‘for-neglect of duty, or the Rangoon Municipal Committee similarly 
sanction a prosecution for an-offence. under the Municipal Act, I should 
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call that an executive act. All official orders, in short; that are issued, 
whether mandatory (that is to say, ordering certain things to be 
done) or permissive (that is to say, permitting certain things to be 
done), are,-in my opinion, necessarily executive or judicial acts, 
according to the authority by whom they are issued. 

I was unable quite to understand what meaning Mr. Cowasji 
intended to attach to an “act of volition.” In one sense all volun- 
tary acts are acts of volition, and in that sense a mandatory or 
permissive order issued may be called either a judicial or an executive 
act of volition, as the case may be. If, on the other hand, Mr. Cowasji 
means by an act of volition the mental act of merely wishing to do a 
thing, or wishing some one else to do it and not doing it oneself,*then | 
his argument has no sort of application to the present case. An order 
issued sanctioning or permitting a prosecution is certainly not an act 
of volition in this sense, for, when the order is issued, the act of 
ordering is done by the person whose volition prompted him to do it. 
It is scarcely necessary to point out that the issue of an executive or 
judicial order to prosecute is totally distinct from the act of prosecut- 
ing which may follow upon that order. If I order my chuprassie to 
do a thing, or if 1 permit him to do that thing for any one else, my 
verbal order or permission, and the act of the chuprassie in. doing” 
what he was told to do, are each of them separate acts, pure and 
simple ; my acts cannot be classified as an ‘‘ act of volition” merely 
because I do not myself care to do an act that I delegated to my: 
chuprassie to do, Qe 

On these grounds.I am clearly of opinion that an act of sanction or , 
approval of a prosecution under seétion 145 of the Burma Municipal 
Act is an executive act, or, what is the same thing, an act of execu- 
tive administration. The power to perform such executive acts is. 
conferred by that section on the Muricipal Committee. Under section 
27 of the Act the Committee have power to delegate their executive 
, authority under the Act to the President, and they have done so in | 
respect of section 145, and also in respect of many other sections of 
the Act. If they had delegated powers which the Act confers upon 
*“‘ the Committee at a special meeting” or upon the “ Committee at 
a méeting ” (see sections 31, 45, 72, 73, &c., of the Act), they would 
have unquestionably acted ultra vires ; but as section 145 does not. 
require the Committee to exercise their executive authority under 
that section at a meeting (though doubtless they would do so if such 
authority had not been delegated to their President), I think there 
can be no doubt that they have not acted ultra vires in delegating 
their authority under section 145 to sanction or approve prosecutions 
under the Municipal Act. 

- I may mention that if we held otherwise, we should be bound to 
hold that the Rangoon Municipal Committee had acted ultra vives 
also in delegating to the President, as they have done under the 
Municipal Rules, similar authority which the Act has given them to 
permit certain things to be done (see, for instance, sections 70, 75, 76, 
83, 84, &c., and most of the section under Chapter VII of the Act). - 
Now, I do not think it can be seriously urged that the Legislature 
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‘ never intended to allow the Committee to delegate. to their President: 
their powers under section 113 of the Act of granting permission to 
‘deposit rubbish in the streets, but that the intention was that every 
‘time a person wished to deposit, the Committee must meet in solemn 
conclave and decide upon the merits of his application. The same 
remark applies to many other sections of the Act. It is not too 
‘much’ to say that Municipal administration in Rangoon or in any other. 
large town could not be carried on under such conditions. 

’ ‘In considering the intentions of the Legislature it has been well 
argued on the part of the Municipality that the Burma Municipal Act 
“may be compared with anothér Municipal Act passed in the same year, . 
“namély, Act II, 1884, B.C. Section 353 of that Act is almost in the 
same words as section 148 of the Burma Act, and I do not think it 
has ever been contended that under the Bengal Act the Municipal 
Commissioners cannot delegate to their Chairman their authority to 
sanction prosecutions under that Act ; but the only difference between 
' the two Acts in the matter of the Chairman’s or President’s powers is 
that in the Bengal Act those powers are defined by the Act itself, 
whereas in Burma the Legislature has left it to the Commissioners to 
define by rules what those powers shall be. Section 44 of the Bengal 

Act says :— 

“The Chairman shall, for the transaction of the business connected with this 
Act, or for the purpose of making any order authorized thereby, exercise all the 
_ powers vested by this Act in the Commissioners : 

. Provided that the Chairman shall not act in opposition to, or in contravention 
of, any order of the Commissioners at a meeting, or exercise any power which is 
directed to be exercised by the Commissioners al a meeting.” 

So that the Chairman has in Béngal Mofussil Municipalities all the 
powers vested by the Bengal Act in the Commissioners, but none of 
the powers vested by the Act in the “ Commissioners at a meeting.” 
Thus we find that the only difference between the Bengal and Burma 
Municipal Acts, so far as they affect the question of the President’s or 
Chairman’s powers, is that, whereas in Bengal Municipalities the 
President has all the powers of the Committee other than those of the 
“ Committee at a meeting,” in Burma it has been left to the Municipal 
Committee to decide what powers conferred upon them by the Burma 
Act, other than those conferred upon them at a meeting, it will reserve 

to themselves, and what powers it will delegate to their President ; 
and, as a matter of fact, we find that the Rangoon Committee have . 
actually reserved to themselves some of the executive authority confer-. 
red upon them by the Act, as, for instance, their authority under. 
sections 104, 106, 110, 111, etc, : ; 

If we turn to the Calcutta Municipal Act, II of 1888 (B.C.), we find 
that, subject to limitations similar to those laid down in, Act III of 
7884 (B.C.), the Chairman of the Calcutta Municipal Corporation has, 
under section 61, been invested with all the powers vested by the Act. 
in the Commissioners, and section 418 gives the Commissioners, that 
is to say, the Chairman, power to prosecute for offences. under: the 
Act. aah. 

- -J] see no reason to suppose.that it was the intention of the Legisla~. 
ture to put the Municipalities of Burma upon a different fogting from’ 
those of Bengal in the matter of the President’s or Chairman’s powers 
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except in so far as it left it to the Committee in Burma to decide what 
those powers should be. I find it, therefore, impossible to hold the 
view that the Legislature intended that the power of sanctioning, 
approving, or instituting prosecutions under the Burma Act was one 
which the Committee should keep in its own hands, and have no 
power to delegate to their President. 


On these grounds I think that the answer we should give to the 
question referred by the learned Recorder is that— 


Having regard ‘to the fact that the Rangoon Municipal Committee 
have, by rules duly issued under the Act and sanctioned by the Chief 
Commissioner, delegated to their President ‘of the Committee their. 
executive authority in respect of section 145 of the Burma Municipal 
Act (XVII of 1884), their previous sanction at a meeting is not neces- 
sary to prosecutions for offences under that Act of the rules made 
under it. . 





Befove W. E. Ward, Esq. 


; NGA THA GAUNG ». QUEEN-EMPRESS. _ Criminal Revision 
indian Penal Code (XLV of 2860), s. 64——Geneval Clauses Act (1 of 1868), s. 5 No. 465, 
— Act VIII of 1882, s. 1— Police Act (V, 1861), ss. 34, 37 to 4o—Imprisonment in 1889. 
default of payment of fine. Fune 
‘Where an accused is sentenced under section 34 of Police Act, V of 1861, to pay 23. 


- afine, he cannot under section 64 of the Indian Penal Code be sentenced to imprison- 
ment in default of payment of fine. The Police Act lays down a special procedure 
for realization of fines imposed under the Act, 

Section 5 of the General Clauses Act (1 of 1868) applies only to offences and sens 
tences passed under Acts which came into force since the General Clauses Act 
came into force. * 

Section I of Act VUII, 1882, extends section 64 of the Indian Penal Codé to all 
local and special Acts, whether passed before or after the General Clauses Act, 1868 
but does not extend it to general Acts of the Governor-General in Council passed 
prior to 1868, ; 

THE accused in this case was convicted of an offence under section 
34, Act V, 1861 (Police Act), and, sentenced to pay a fine of Rs. 2 or 
in default four days’ rigorous imprisonment. 


The sentence of imprisonment in default is illegal and must bé set 
-aside. Such a sentence can only be passed under the provisions of 
section 64, Indian Penal Code. That section originally applied only 
to offences punishable under the Penal Code. It was afterwards by 
section 5 of the General Clauses Act I, 1868, extended to offences 
under all Acts passed since the General Clauses Act came’ into oper- 
ation. By Act VIII, 1882, section 1, it was further extended to 
offences under any special or local Act. It has not been extended to 
offences under general Act of the Governor-General in Council 
passed prior to the General Clauses Act of 1868. It cannot there- 
fore be applied to offences and sentences passed under Act V, 1861, 
which is a general Act. ; 

Act V, 1861, contains no provision in itself similar to section 64 
Indian Penal Code. It, however, provides in sections 37—40a special 
procedure of its own for the realization of fines and penalties imposed 


Civil Appeal 
No. 35> 
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under the Act, and where a fine has been imposed under that Act and 
is not paid, those provisions, and no other, should be applied for real- 
ization of the fine, 

; % * bd * * 


es 


Befove W. E. Ward, Esq. 


MA BA (PuaintirF), AppELLaNT 9, MAUNG KUN (Derenpanr), 
: RESPONDENT. ; 
Mr, Lutter for appellant. { Mr, Sen for respondent. 
Evidence Act (I of 18972) s. 110—Burden of proof—-Title—Possessicn, 
Plaintiff averred that defendant had been in possession over 20 years of certain. 
land, and had regularly paid the Government revenue thereon during that period 
as the registered holder of the land in the thugyi’s books. She, however, stated that 
during this period defendant had only been in permissive occupation, having rented: 
the land from plaintiff without paying rent for it. Defendant, onthe other hand,. 
while admitting that the land was originally owned by plaintiff, asserted that 
plaintiff had sold the land out and out to him, and that he had been in adverse: 
possession ever since for over 20 years, 
Held that the burden of proof lay on plaintiff to establish her title and to show. 
that defendant’s occupation was permissive only and not adverse. 


THE facts of this case are simple. More than 20 years ago the: 
land in suit was owned by the plaintiff, who is sister of defendant; 
but for more than 20 years defendant has been in actual possession 
and enjoyment of the land, and has paid the Government revenue 


4 regularly, his name being borne on.the thugyi’s books as the person 


in possession and responsible for the payment of the revenue. It is, 
however, asserted by the plaintiff that defendant has all these years 
been only in permissive occupation as ostensible owner of the land, 
the ‘plaintiff having let the land out to her brother without demand- 
ing rent from him, in order that he might enjoy the profits, as he - 
was very poor. Plaintiff now sues to recover the land owing to de- 
fendant having recently asserted an adverse title. : 
Defendant, on the other hand, asserts that the plaintiff's allegation 
of permissive occupation is false; that she sold the land out and out 
to him many years ago for Rs. 100; and that he hasbeen in adverse. 
possession for over 20 years. Thesale wasa verbal one only. | 
The only question that arises in this case is whether, the defend- 


“ant having admitted that plaintiff was owner of the land over 20 


years ago, the burden of proof is not on him to prove the sale. If so,. 
his case must fail, because the evidence he has adduced to-prove sale . 
is worthless. If, however, in view of the fact that defendant has been’ 
20 years in actual possession, use,and enjoyment of the land, the 
burden of proof lies on the plaintiff to prove her own title, or, in other 


words, to prove that defendant was only her tenant, and in permis- 


sive occupation of the land, then hey case must fail, as the evidence 
which she has adduced in support of her allegation is, in my opinion, 
quite as worthless as that produced by defendant to prove the sale. 
After giving the case my best consideration I think I must apply to- 
it the Full Bench ruling of the Allahabad High Courtgiven ini LL. R, 
4Il., 194, and in a Privy Council case to be found in 10 Moo,, I. ‘App., 
15%. : 
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The Allahabad case is on all fours with the present one. The 
defendants in that case admitted that the plaintiffs’ ancestors were 
the original owners of a portion of the land in suit, but claimed that 
portion because they had been in actual possession under a deed of 

‘sale from plaintiffs’ ancestors for over 30 years. The plaintiffs, on 
the other hand, alleged that defendants were only in possession as 
mortgagees, and, as the mortgage debt had been satisfied from the 
usufruct of thé land, they sued to recover. 

The ruling of the Full Bench was that the plaintiffs were bound to 
ptove that the defendants were only in possession as mortgagees, and 
that the burden of proof was not on defendants to prove the sale. 

I_ know of no ruling of any of the Indian Courts which is opposed 
to thisruling of the Full Bench of the Allahabad Court above quoted. 
As the plaintiff, therefore, has, in my opinion, failed to establish her 

' case, she is not entitled to recover. 1 therefore dismiss this appeal 
with costs. 


: Before W. E. Ward, Esq. 
SAN HLA AND OTHERS 7. QUEEN-EMPRESS. 


Indian Penal Code (XLV of 1860), ss. 71, 379—~ Theft—Charge—Cumulative 


sentence. 


_ The accused stole‘eight buffaloes from an open grazing ground at one and the 
same time. Six of the animals belonged to Aandtwo to B. The accused was 
convicted (1) on acharge of theft of A’s buffaloes and (2) on a charge of theft of B’s 
buffaloes, and sentenced to two years’ rigorous imprisonment on each charge. - 
Held that, only one offence having been committed, the accused could only be 
sentenced on one charge of theft. 


In this case the Magistrate who tried it has found that the accused, 

at one and the same time, stole eight buffaloes that were grazing to- 

- gether on an open grazing ground. It turned out that. six of the 
animals belonged to one owner and twoto another. The District 
Magistrate accordingly convicted the accused on two charges, (1) 
that of stealing six buffaloes belonging to A and (2) that of stealing 
two buffaloes belonging to B, and sentenced him to two years’ rigor- 


ous imprisonment on each charge, or to four years’ imprisonment, 


altogether, 


My rulings in San Nyun and An Gyi v. Queen-Empress and Nga 
San Dun and others v. Queen-Empress (see pages 440 and 444, supra) 

“ apply to this case. Only one offence has been committed, and there 
cati be only one sentence passed on the accused. It does not require 
much reflection to see that in a case of this kind, although the gravity 
of the offence of theft committed is enhanced, having regard to the 
number of buffaloes stolen, it cannot be enhanced by the fact that 


those buffaloes belong to numerous owners, 


Criminal Revision 
' No. 452, 
1889. © 
Fune 
£1. 


The Magistrate should have charged the accused with one charge. 


of stealing eight buffaloes belonging to A and B. 


Crimtnal Appeal 


No. 334; 
188q. 


Fuly 
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Before W. E. Ward, Esq. 
NGA TUN BYAUNG ». QUEEN-EMPRESS. 


Indian Penal Code (XLV of 1860), ss. 71, 394—Code of Griminal Procedure (Act 
re aoe), s. 235~—Act X of 1872, s. 434-——Robbery with grievous hurt—Cumula- 
7Ue sentences ‘ } 


The accused: robbed the complainant, and in committing. robbery caused him 
grievous hurt with a da. . The District Magistrate convicted the accused on two 
charges (1) of robbery with causing hurt (section 394, Indian Penal Code) and 
(2) of causing grievous hurt with a dangerousweapon (section 326, Indian Penal 
Code) and sentenced him to seven years’ rigorous imprisonment on each charge. 
On referring the sentences to the Sessions*Court for confirmation, the Sessions Judge 
confirmed the sentences, but altered the conviction under section 394 to one under 
section 392. . ; ; 

Held, that the accused having committed only one offence could not, having 
regard to section 71, Indian Penal Code, be sentenced to imprisonment for two 
offences, each of which was only a part of the single offence committed, ; 

Distinction between section 235, Act X, 1882, and corresponding section 434 of 
Act X, 1872, pointed out. 

Held, further, that the District Magistrate should have committed the‘case to 
the Sessions. 

Tuis case affords a strong instance of the way in which some Dis- 
trict Magistrates strain the law in order to give themselyes jurisdic- 
tion to pass sentences beyond their ordinary or special powers, and 
endeavour to dispose of cases that they should have committed to the 

essions. As far backas £883 my predecessor, Mr. Jardine, in Cir- 
cular No. 49 of that year, warned District Magistrates against usurp- 
ing the functions of a Sessions Court, and in the Judicial Administra- 
tion Report for that year, paragraph 38, the subject is also referred 
to. In Circular No.gt of 1884 I drew attenticn again to the same 
subject. These circulars, however, appear to have had little effect in. 
some districts.. The only course, therefore, that is left open to me 
when cases like the present one come up, in which not only has the 
District Magistrate usurped the functions of a Sessions Court, but has 
in addition strained the lawto enable him to pass a sentence upon 
the accused which he is not competent to pass, namely, a sentence of 
14 years’ transportation, is to quash the entire proceedings and order 
the commitment of the accused to the Sessions Court. . 


The case which the District Magistrate found to be proved is an 
exceedingly simple one. The accused robbed a man of some money 
and other property on the high road and, in doing so, inflicted griev- 
ous hurt with a da. The grievous hurt inflicted is thus described by 
the Hospital Assistant in the evidence he gave before the Magis- 
trate :— sie 

“ He had four incised wounds : one on the left cheek 53 inches long, 1 inch broad 
and open into the mouth ; another on the left arm 4 inches long, inch broad, and 
cut to the bone; a third on the back of the left wrist 3 inches iong, # inch broad, 
and cut to the bone; a fourth on the right arm 23 inches long and # inch broad, 


“ and-skin deep. The first three were. serious and the last slight, The man is out 


of danger now, but still in hospital.” : 

From this evidence I gather that the wounded man was for some 
time in danger of losing his life. 

There being no doubt as to the facts, the District Magistrate, in 


order to avoid trouble to the witnesses, ‘decided not to commit the 
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accused to the Sessions. He accordingly drew up and convicted the 
accused upon two charges and sentenced himto seven years’. trans- 
portation on each charge, or to 14 years’ transportation altogether. 
‘The two charges were (1) under section 394 (voluntarily causing 
‘hurt when committing robbery), and (2) under section 326 (voluntarily 
causing grievous hurt by a dangerous weapon). I see that the 
District Magistrate had his doubts as to the legality of punishing the 
accused on these two charges, but he overcame these doubts after: 
some consideration on the ground that “ though hurt is included in 
section 394, grievous hurt is quite a different offence and separate.” 
~ He seems to have totally overlooked the fact that hurt is also included . 
in section 326, and that he was convicting and punishing the accused 
both for causing hurt and for causing grievous hurt to the same 
person by one act. 
When the case went up for confirmation to the Sessions Court, the 
learned Judge discussed’ the question whether a man who admittedly 
committed only one single offence can be tried and sentenced sepa- 
rately on charges of two separate offences which together make up 
the single offence committed, and he appears to have found some 
conflicting rulings of the High Courts of India upon this point, though 
unfortunately he does not quote them. He then proceeded to show 
how these conflicting rulings were probably due toa change in the 
law, section 235 of the Criminal Procedure Code not being a repro- 
duction of the old Code of 1872, section 454; and finally he held, 
though apparently not without some doubts, that an accused may be 
‘charged, convicted, and punished separately for two minor offences 
which together make up the single graver offence he has committed. 
The learned Judge after disposing of this matter proceeds thus :— 
“ In the present case it may be said that under section 394, Indian Penal Code, 
‘robbery with hurt does not cover the offence of robbery with grievous hurt. I should, 
however, rather be inclined to hold that it did ; and on that account I would in the 
present case convict. the accused under section 392, Indian Penal Code, and section 
326, Indian Penal Code, instead of sections 394 and 326. There will then be no 
doubt about the legality of the sentences, which under the circumstances are not 
excessive.” - : 
The Sessions Judge accordingly upheld the cumulative sentences 
of the District Magistrate, and only altered the conviction under 
section 394 to one under section 392. 
There can be no doubt that the punishment of the accused for two 
separate offences,—(1) robbery, (2) causing grievous hurt,—which 
together make up the graver offence punishable under section 394, is 
illegal. Paragraph 1 of section 71, Indian Penal Code, is quite clear 
upon this point. { know of no conflicting rulings in a case like the 
present one, where there can be no doubt that only one offence has 
been committed. There are, however, conflicting rulings in cases 
where a difficulty arises in determining whether the act or series of 
acts committed by an accused constitute one single offence or more 

than one offence, as for instance in cases of house-breaking with 
_ intent to commit theft, and theft, and in cases of personating a pubiic 
_ officer for the purpose of committing ¢éxtortion, and extortion while 
so personating. But where there has been admittedly only one 
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offence committed, section 71, Indian Penal Code, is clear and dis- 
tinct, while, on the other hand, if two distinct offences have been 
committed, section 71, Indian Penal Code, has no application. Inthe . 
present case I do not understand either the District Magistrate or the 
Sessions Judge to have considered that two offences were committed. 
;Theft accompanied with hurt is only one offence, namely, the offence 
of robbery. ‘If the accused had not caused hurt, he would not have 
“been convicted of the offence of robbery, 

It only remains to consider whether robbery accompanied by griev- 
ous hurtis included inthe offence of robbery with hurt which is 
punishable under section 394, Indian PenalCode. There is no doubt 
‘that it is included. Sections 394. and 397 must be read together, and 

the meaning of section 397 is obviously that, when “the hurt. referred 
to in section 394 is of the character called grievous, the minimum 
sentence which any Court shall pass under the latter section shall not 
be less than seven years’ imprisonment. That it was the intention of 
the Legislature to include grievous hurt cases in section 394 is, I 
think, clear from the fact that there is no separate section for punish- 
ing robbery with grievous hurt. Nor is there any need for sucha 
section when we find that the Penal Code prescribes transportation 
for life as one of the sentencesto which an offender under section 
394 is liable, whatever be the nature ofthe hurt caused. The very 
gravity of the extreme sentence to which an accused is liable who is 
guilty of an offence punishable under section 394 shows very clearly 
that that section was intended to cover cases of robbery with 
_gtievous hurt. 
~ I must, therefore, hold that, although under section 235 the accused 
in this case might have been legally charged and tried for the two 
offences of which the Sessions Judge has convicted him, he could not, 
having regard to section 71, Indian Penal Code, be punished for more: 
than one of those offences. Iam bound, therefore, to set aside one 
-of the two convictions and sentences, But if 1 do that, then the 
appellant will only receive a sentence of seven years’ transportation. 
Both the District Magistrate and the Sessions Judge consider, and I 
agree with them, that such a sentence would be inadequate. If I 
thought it was only inadequate, | might allow it to stand, but I 
think it grossly inadequate and I do not think I should be justified 
in allowing the appellant, in order to save trouble to the witnesses 
for the prosecution and defence, to escape with a punishment which 
I consider to be far below what he deserves. I accordingly quash.all 
the proceedings of the District Magistrate in this case and direct that 
the accused be committed to the Sessions on a single charge under 
section 394, Indian Penal Code. i om 
_ With reference to the learned Judge’s remarks comparing section 
235 of the present Code of Criminal Procedure and section 454 of the 
“Code of 1872, I would warn him against drawing the inference he has 
done. as-to the intentions of the Legislature when framing section 235, 
which does not re-enact the whole of section 454 of Act X of 1872, - 
‘T-do not'think it necessary to. examine this question very closély, as 
‘Lam-not called upon to do so for the purposes of the present case, 
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I may draw attention, however, to what I think was probably the 
reason of the omission from the present Code of the provisos relating 
to. punishment attached to clauses ii and iii, section 454, Act X of 
1872. » , 

Section 235 of the present Code, unlike the old Code, section 454, 
says nothing on the subjéct of punishment, but refers solely to proce- 
dure. The reason for this probably is that in the case of offences 
‘punishable ‘under the Penal Code it was considered that a Criminal 
Procedure Code should have. nothing to do with the measure of 
punishment to be awarded for such offences, though it may limit the 
jurisdiction of Courts to award punishments. The measure of punish- 
ment for offences under the Penal Code must be looked for in the 
substantive law of the country, that is to say, in the Penal Code 
itself. But, while omitting all reference to punishment, the last 


‘clause of section 235, Act X, 1882, expressly says, what was not 


. Said in section 454 of the old Code :— 
“ Nothing in this section shall affect section 71, Indian Penal Code.” 


And when we look at section 71, Indian Penal Code, we find it was 
amended by Act VIII, 1882, an Act which was promulgated four 
days only before the present Procedure Code. 

_ dt seems to me that the amendment of section 71, Indian Penal 
‘Code, by Act VIII, 1882, sufficiently explains why section 235, Act 
X, 1882, differs from section 454, Act X, 1872, in so far as it omits 
all reference to punishment.* 


; _ Before W.E. Ward, Esq. — 
LU BEIN anp PO SAUNG v. QUEEN-EMPRESS.f 
The Assistant Government Advocate fur Government. 
Evidence Act (I of 1872), s. 25—Burma Rural Police Act (II of 1880)—CGon fession 
’ to a police officer—Rural police—Village headman—Village gaung. 





A confession'to a village headman or gaung appointed under the Burma Rural 


Police Act (II of 1880) is inadmissible under section 25 of the Evidence Act, 
* THE two accused in this case have been convicted of murder and 
sentenced to death, There is no doubt that the deceased was brutally 


‘murdered. The only evidence against the accused is that, on: 


being arrested one evening at about 8 P.M, for setting fire to certain 
houses, they were found to be half drunk, and, immediately on arrest, 
volunteered a statement to the kyegaung of the village, without giving 
any details, that they had killed the deceased, and that his body 


would be found- at-a-certain spot a mile off, which they indicated. 


The kyegaung accordingly went next morning to the spot mentioned 
and found the body of the deceased lying in the jungle with his head 


. smashed in and brains protruding and two bloody sticks alongside 


of him, exactly as the accused had stated. There is other evidence 


* N.B.-~The three clauses of; ection 71 each in their order correspond to the'three 
clauses-of section 235, Code of Criminal Procedure, and therefore, what is “an 
offence” within the meaning of clausef(z), section 71, Indian Penal Code, #.¢.,a single 
offence,’ must be interpreted with reference to the first clause of section 235, Code of 
Criminal Procedure. Did the acts of the accused constitute one transaction ? 








+. The Lower Burma Village Act (III of 1889); by which ‘sections ‘12 to uz 


_ of Act II of 1880 were repealed. 


~ 
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to show that the accused were seen drinking in company with the 
deceased about 4 o'clock on the afternoon preceding the evening of . 
the fire, and that all three were drunk at that hour. - 


There is no evidence of any motive for the crime or of any enmity 


- existing between accused and deceased. Indeed, the evidence for the 
. prosecution rather goes to show that they wete on good terms. 


The accused’ on being brought before the -Magistrate denied all 
knowledge of the murder. They do not appear to have been asked 
whether they confessed to the gaung or told him where to find the 
body. They admitted having been with deceased on the afternoon 
of the day of the murder, and that they all got drunk. In the Sessions 
Court they denied having told the gaung anything, but added that. 
they were very drunk and had no idea what happened that evening. 

The first question that arises in this case is whether the statements. 
made by the accused to the kyegaung are admissible in evidence, 
having regard to section 25 of the Evidence Act. That section says :— 


“ No confession made to a police officer shall. be proved as against a person. 
accused of any offence.” 


On behalf of Government it is urged that. a kyegaung is not a. 


‘police officer within the meaning of the Evidence Act, and that there- 


fore statements made to such an officer by an accused are admissible 
in evidence. For the appellantsit is urged that a kyegaung is a police | 
officer. . 

Now it is admitted that a kyegaung isa rural police officer appointed 
under the provision of the Burma District Cesses and Rural . 


‘Police Act, If of 1880. He comes under the second class: of rural 


police officers mentioned in section 12 of that Act and designated as. 
gaungs. The. duties and powers of gaungs are defined in sections 
14, 15 and 16 of the Act, and it may be noticed that these duties and 
powers fall far short of those of a police officer as set forth in Act V, 
1861, section 23, e¢ seg., and also in section 54 of the Code of Crjm- 
inal Procedure, and in many other Acts to which it is not necessary 
here to refer. The powers and dtties of a village gaungin Burma, 
as conferred by the Burma Act, fall:short even of those conferred by 
Act XVI, 1873, section 8, on the village chowkidar of the North- 
Western Provinces, and by section 39, Act VI, 1870 (B.C.), on the 
village chowkzdar of Lower Bengal, because the Burma Act confers. 
no powers of arresting proclaimed offenders or persons who have 


_ committed heinous offences. Section 17, however, .of the Burma, Act: 


gives the Chief Commissioner power to make rules consistent with’ 
the Act ‘conferring upon headmen and gaungs any powers, protec- 
tion, or privileges which may be exercised or enjoyed by a ‘ police 
officer’ under any enactment forthe time being in force,” and from 


- this section it is quite clear that the Burma Act distinguishes between 
.headmen and gaungs’"’ and “police officers,” and that.a headman — 
‘or gaung is not a police officer under ‘the Act, though he may have 


the powers of a police officer conferred upon him by proper authority. 
So also it has been ruled in the Allahabad High Court that a village 
chowkidar appointed under Act XVI, 1873, is not a police officer 
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within the meaning of section 92, Act X, 1872 (section 54 of the 
present Code of Criminal Procedure), or of Act V, 1861, and there- © 
fore cannot be prosecuted under section 221, Indian Penal Code, for 
not. apprehending a murderer, the arrest of whom the Act did not 
authorize him to make, as the murder was committed outside the: 
chowkidar's beat. So also it would doubtless be ruled in Bengal that 
_a village chowkidar appointed under Act VI, 1870 (B.C.), was not 
a’ police officer within the meaning of the Criminal Procedure Code 
or of Act V, 1861, both of which enactments distinguish between 
_ village watchmen or headmen and police officers (see section 47, Act 
V, 1861, and section 45, Criminal Procedure Code). 

But although rural police officers, by whatever name called, are 
not ‘police officers,” as that term is used in Act V, 1861, or in the ~ 
Criminal Procedure Code, or in the Burma Rural Police Act, or in 
the Rural Police Acts of other provinces of India, there still remains 
the question whether he is not a police officer within the meaning of 
the Evidence Act, section 25. 

I think there can be no doubt that he is a police officer within the 
meaning of that section. For although a rural policeman (gaung or 
headman) in Lower Burma has not got the powers of a police officer 
conferred upon him by the Burma Rural Police Act of 1880, he certainly 
has had those powers conferred upon him by the Chief Commissioner in _ 
a Notification, No. 28, dated the 2nd March 1881, issued under section 
17 0f the Burma Act, and published in the Burma Gazette, dated 
’ the 5th March 1881, Part I, page 47. The first part of that notifica- 
tion runs thus :-— 

“1—The powers, protection, and privileges exercised or enjoyed by a police 
officer and under Act V, 1861, and the Code of Criminal Procedure are conferred on 
headmen and gaungs; and the duties imposed on a police officer by the same 
enactments are imposed on headmen and gaungs.” : 

The second part of the notification says that the powers, etc., Con- 
ferred in the first part shall be exercised in subordination to the 

District Magistrate, the Subdivisional Magistrate, the Township 
"Magistrate, the District Superintendent of Police, the Inspector of 

Police, and the Officer in charge of the police station who may have 
jurisdiction over a headman or gaung’s circuit or beat. 

Thus, although the gaung in Lower Burma is nota police officer 
within the meaning of Act V, 1861, and the Code of Criminal Proce 
dure, he has certainly been vested with all the powers of a police 

‘ officer. under thcse enactments, In interpreting section 25 of the 
Evidence Act 1am unable to distinguish between a police officer and 
a person vested with all the powers of a police officer. The same 
distrust which the Legislature attaches to confessions made to police 
officers must, I think, necessarily attach to men in the inferior posi-= | 
tion of village ‘ya:ngs who wield all the powers of a police officer, 1 
must, therefore, rule that so much of the evidence of the gaung 
(witne ss No.1) as stated that the accused. confcssed to him that they 
had co mmitted this-crime is inadmissible. chit. ee 

: aT} 
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_ Before W. E. Ward, Esq. 


MA VA (Pratetirr), Appettanr 1. MAUNG KYAING (Devexpanr), Re- 


Civil ‘Appeal 

~ Now 47. SPONDENT. _ : q 
rove ee Mr. Hare'for appellant. | Mr. &. K. Sen for respondent. 
we ia Morigage—Sale—Burden of proof. 
“ae ; The plaintiff'sued to redeem certain land of which she admitted defendant had 


been in possession for over 30 years, but which she alleged she had mortgaged to 
him. The evidence adduced by her to prove the mortgage was worthless. The 
defetidant alleged the land had been sold to him by plaintiff, but adduced no 


evidence of sale. 
Held that, there being practically no evidence on either side, the plaintiff's claim 


should have been dismissed, the burden of proof being on her to prove the mort- 
gage. “os 

IN this case the defendant adduced no evidence. of tke alleged sale, 

’ but has been in possession for many, probably over 30, years of the 
land in suit. The plaintiff admits the possession of defendant, but 
alleges the land was not sold to defendant, but only mortgaged, and 
therefore now sues to redeem. She has adduced some very worthless 
oral evidence to show that defendant did on certain occasions admit © 
openly that there was no sale, but only a mortgage, I reject this 
evidence as altogether unworthy of consideration. 

_ There being then practically no evidence on either side, the only 
question to be determined is whether the burden of proof‘is'‘on the” 
plaintiff to prove the mortgage or on defendant to prove the sale. 

~My ruling inthe case of MaBav. Maung Kun (see page 474 supra) 
governs this case. Mr. Hare, for the appellant, relies on a ruling in.” 

_ the case of Nga Shwe Ku and Mi Kyinv. Nga Kyaw Ywe (see — 
page 78 supra), which, he urges, has been followed by this Court in _ 
many cases. I notice, however, that the abstract of the judgment 
in that case given at the head of the judgment does not correctly 
state what Mr. Sandford ruled. That ruling is explained in another 

ruling, namely, in the case of Nga Kyaw Zan v. Nga Shwe Zan (see 

‘page 102 supra). There was, in fact, in that case evidence adduced 
by the plaintiff to prove the mortgage which was considered reliable ; 
and, though there was evidence adduced by defendant on the other 
side to prove the.sale, Mr. Sandford ruled that, having regard to the 
custom of the country to which he referred of transferring land‘in 
payment of a debt on the tacit understanding that the transferor has 
a right of redemption, the Court should, where there is. evidence de- 
serving of consideration, and that evidence is conflicting, presume in 
favour of the patty who alleges the mortgage. math 

- ° In the present case there is, as 1 have said, really no evidence worth 
noticing. on either side. Mr, Sandford’s ruling does not therefore 
ae eae st ae es 

On the other hand, Mr. Crosthwaite’s ruling in°Nga Kyaw Zan v. 


Vga Shwe Zan does apply to this-case, and also my ruling in Ma Ba 
v. Maung Kun. , y 


The appealmust be dismissed with all costs. : 
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Before W. E. Ward, Esq. 
‘QUEEN-EMPRESS ». (1) NGA CHIN, (2) PO AUNG, anp (3) SHWE PU. Criminal Revision 
Andian Penal Code (Act XLV of 1860), s. 7o—Sentence in default of payment of Nos. 438; 439s 


pone—Sentence of fine. ae + li 
No sentence of fine should be passed by ‘@ Criminal Court on an accused with- pe 
“Out regard to the means of the accused to pay the fine. Tse 
Sentences of imprisonment in default of payment of fine need not in all cases be ae 


anne | 


“proportioned to the amount of fine imposed. ; 


THESE three cases were decided by the same Magistrate, and have 
‘been sent for on a perusal of the monthly statements, having regard 
to large fines imposed on the accused. The Magistrate was also 
asked to explain these fines. Since he disposed of these cases he has 
been transferred to another district, so that he submits his explanation 
in one of the cases under the disadvantage of a not very perfect recol- 
Jection of the facts. 
_ Inthe frst case the accused was tried and convicted at one trial 
-on two separate charges of theft of cattle, and, there being a previ- 
sous conviction against him, he was sentenced under section 379, 
Indian Penal Code, on the first charge to two years’ rigorous imprison- 
-ment and to 30 stripes, and to pay a fine of Rs. 500, or in default six 
‘months’ further imprisonment. On the second charge the sentence 
"was precisely the same mznus the whipping. So, altogether, this 
accused was sentenced to four years’ imprisonment, to receive 30 
-stripes, to pay a fine of Rs, 1,000 and in default one year’s further 
mprisonment. 

In. reply to an order of this Court calling for explanation of the 
“heavy fine imposed on the accused, the Magistrate explains as 
follows :—~ : 

“ T recollect the case well. I had no expectation of the fine ever being realized, 

and the largeness of the amount was to mark my sense of the gravity of the 
offence. It did strike me subsequently that for all practical purposes a smaller fine 
“would have sufficed as far as the man was concerned, but as the deterrent effect of 
‘the sentence is not the least important part, I thought the knowledge of such a 
heavy additional fine having been inflicted might get noised abroad and havea 
. . beneficial effect on those wealthier persons who are mainly: responsible for the prev- 
_ alence of cattle-theft in the subdivision. I refer to receivers who stay at home in 
stheir villages and whose servants the actual thieves are.” 

‘This certainly is a most extraordinary explanation. The curious 
_ thing is that the Sessions Judge to whom this case went up in appeal 
_ did not notice the unusual fine imposed. The appellate order of the 
‘Sessions Judge consists of two words only, namely, ‘‘ Appeal dis- | 

missed.” It seems to me inconceivable that a Sessions Judge of any 
~experience whatever, if he read the record at all, or even the sentence 
: passed in this case, could have passed that sentence over without one 
-?qvord of notice in his appellate order. re, 

I should have thought that by this time it was tolerably well knowr 
-*to every Sessions Judge and first class Magistrate in Lower Burma 
‘that under no circumstances is he justified in passing or confirming a 
“ssentence of fine upon the accused which he has every reason to 
- believe the accused cannot possibly pay. The explanation given in 
‘sthis case that the object in view was to frighten other people is-one. 
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which I cannot seriously consider. .If a wealthy. thief is caught, prose- 
. cuted, and convicted, there is no objection to any Magistrate -séntenc-- 
ing him to a heavy fine in order to’ deter other wealthy people from 
similar crime. But. to sentence, say, a coolie thief.to pay a fine of 
Rs. 1,000, in order to deter possible wealthy thieves in the future, ap- 
pears to me to be an act little short of folly. ae 5 
_. The Magistrate seems altogether to have lost sight of the fact that. 
a sentence of imprisonment in default of payment of a fine imposed by 
a Criminal Court is a punishment not imposed on account of the 
offence committed, but on account of the accused not paying the fine- 
which the Court has ordered him to pay. It isin short a punishment 
for contempt of Court, and the Jaw (section 70, Indian Penal Code}. 
says that, notwithstanding the imprisonment in default, the accused 
‘is liable for the payment of the fine for a period of six years, after the 
fine has been imposed, or, if the accused-is imprisoned for more tham ° 
six years, he is liable at any time during his period of imprisonment. . 
So the unfortunate accused in. this case will be liable, if. his sentence 
_ is allowed to stand, to have all his property attached at any time, and: 
from time to time, for the next six years. ye 
There is nothing in this case to distinguish it from the numerous: 
cattle-theft cases that come before me, in which I find the usual 
. Sentence passed by the Magistrates of Lower Burma is one of .two 
years’ imprisonment. In consideration of his previous conviction the | 
accused has received 30 stripes in addition-on the first charge, There 
is nothing on the record before me to lead me to suppose that the: 
accused is aman of any means whatever justifying the imposition on. 
“him of a substantial fine, and I do not think any fine is called for. |] 
accordingly set aside the sentence of fine. _ 
In the second case the accused was found’ guilty of voluntarily: 
causing grievous hurt by striking a youth of 1g on the head with a 
heavy stick which confined him to hospital for over 20 days. The 
.accused was convicted under section 325, Indian Penal Code, and 
“sentenced to two years’ imprisonment and to pay a fine of Rs. 200,. 
- out of which Rs, too was to be paid to complainant as compensation, 
“There is nothing on the record to show that the accused was a person. 
who could reasonably be.expected to pay the fine imposed upon him, 
-In explanation, however, the Magistrate writes :— 
. “The accused was. the brother of. the kyedangyi, and, in my opinion, perfectly- 
“able to pay the.fine if he chose. Had a small fine only been imposed, I shouldt 
either have had to give a disproportionate sentence in default, or else the man 
.. would certainly have elected to undergo the small additional imprisonment in pre- 
- ference to paying the fine.” i Pec ae 
Lalso gather from the Magistrate's explanation that in imposing- a 
heavy fine on the accused he had in contemplation the giving of com- 
“ypensation to the complainant for. the injuries he had received. 
_; _ No doupt, if the accused was able to pay the fine, this object which 
. the, Magistrate puts forward for imposing a heavy fine is a good one 
_ and justifies its imposition; but I am-quite unable to understand the- 
;,WMagistrate’s remark that, if he had imposed .a small fine, he would have- - 
edad, ‘to givé a disproportionate sentence in, default, . He” apparently 
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does not see that, if A’s ability to pay a fine of Rs. 50 is equal 
to B’s ability to pay a fine of Rs; 200, having regard to the circum-. 
‘stances and position in life of A and B, the same sentence of imprison- 
ment may be justifiable in default of payment of the fine by either A 
or B. It is quite an erroneous view to suppose that sentences of 
imprisonment in default of payment of fine mustin every case be 
“proportioned to the amount of tine imposed, For a given offence a 
sentence of fine amounting to Rs. to may he an adequate punishment 
when the offender is a poor man, whereas a sentence of fine of not 
dess than Rs. 100 would be adequate if the offender was a rich man. 
What the sentence of imprisonment in default of payment of fine 
_ should be in either of these cases must depend on circumstances 
which have nothing to do with the amount of fine imposed. To the 
tich man a sentence of imprisonment is ordinarily a more serious 
punishment than to the poor man, so that in punishing an accused for 
not paying a fine the Court has ordered him to pay, the Court would 
probably take this into consideration in many cases and give the 
‘former a heavier sentence of imprisonment than it would to the latter, 
and in that case the sentence of imprisonment in default is altogether : 
-out of proportion to the fine imposed, though in both cases it may be 
equally deterrent. 

{n the case now under consideration I do not think that because a 

_man's brother is a kyedangy?t he can be considered as able to pay a 
fine of Rs. 200. It would appear as ifthe Magistrate looked to the 
fyedangyt to pay the fine, which is rather hard, I think, on the 
kyedangyt, 

I reduce the fine in this case to Rs. 50 or, in default, four months’ 
rigorous imprisonment, the fine if realized to be paid over to the 
complainant. 

In the third case accused was convicted under section 393 of 

. attempt at robbery and sentenced to two years’ imprisonment, of which 
‘three months were to bein solitary confinement, and to a fine of Rs. 200 
.or, ‘in default, six months’ further imprisonment. The Magistrate 
‘thought a severe sentence ‘necessary. There is nothing on the record 
to show that the accused is a man who can reasonably be expected 
to pay a fine of Rs. 200, andthe Magistrate is unable to give any 
explanation because he has left the subdivision where he tried the 
case, and has not the records to refer to. 

_ Ido not think, however, that Iam far wrong, having regard to the 
wiews of the Magistrate expressed in the other two cases, in thinking 
that in this case also he never took into consideration at all the 
question of the accused’s ability to pay the fine imposed upon him, 
‘but looked solely to a severe sentence of imprisonment. As he had 
no power to inflict a heavier substantive sentence of imprisonment 
than two years, it seems to me that he has imposed a heavy fine 
solely in order to enable himself to add on another six months’ 
“imprisonment, 

. It is needless to say that the law does not authadee aitth methods. 
‘I accordingly set aside the sentence awarded in this case so far as it 


i a a fine on the accused. ~: 
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Before W. E. Ward, Esq. eons : 

‘ QUEEN-EMPRESS.v. NGA SON GAUNG 4xD orners.* - ; 
Indian Penal Code (Act XLV of 1860), s.65—Code of Criminal Procedure (Act 
X of 1882),’ss. 33 and 204—Gaming Act (XVI of t 84), s. §—Gambling Act (II 
of 1867), S8. 3 dy 5, and 14—Furisdiction—Sentence of imprisonment in default. 

_ Although a second-class Magistrate may net have been empowered under séc¢- 
tion 5 of the Gaming Act, 1884, to preceed under section 5 of the Gambling Act of 
1867, section 14 of the latter Act and section 204, Cc de of Criminal Procedure; em=- 


> power him to take cognizance of offences under the Gambling.Act and to issue- 


summons on persons charged. with or suspected of having committed such offences. 
' Section €5, Indian Penal Code, does not apply to offerces punishable with: 
“imprisonment or fine, but only to offences punishable with imprisonment as well as- 
firie. : oe 
Section 33, Code of. Criminal Procedure, paragraph 2, does not apply to cases. _ 
where the substantive sentence is one of fine only. 
IN this case the first accused was convicted of an offence under sec- 
tion 3 of the Gambling Act, III of 1867, and sentenced to pay. a fine 
of Rs. 100, or in default four months’ simple imprisonment, The 
‘other: three accused were convicted of an offence under section 4 of 
the Act and sentenced to pay a fine of Rs. 35, or in default one- 
month’s simple imprisonment, eee 
The Magistrate who sentenced the accused has only second-class: 
powers, and is reported by the District Magistrate, who refers this. | 


- case, as not having yet been empowered to issue warrants in gamb- 


‘ling cases under section § of the Burma Gaming Act (XVI_.of 1884). 
The District Magistrate has referred the case (1) because he is.doubt--. 


' ful whether the Magistrate had any power to summon the accused as. 


he did, and put them on their trial when he had no authority to issue. 
a warrant under section 5, Act III of 1867, or to take the accused’ | 


' himself into custody, or to authorize any police officer to do so; andi. 


(2) because he considers the sentences passed in default of payment. 
of fine aré illegal. He does not state why he considers them illegal. 

Upon the first point there is no doubt that the Magistrate had! 
‘power under section 14 of the Gambling Act of 1867 and section 204. 
of the Criminal Procedure Code, on information given to him that an 
offence had been committed under sections 3 and 4 of the Gambling- 
Act, to. take cognizance of the same and to issue a summons upon the- 
accused. « 

Upon the second point there is also no doubt that the sentence of 
imprisonment in default passed on the first accused is illegal on the- 
‘ground that it exceeds the maximum term of imprisonment, namely, 
three months, which any Magistrate, whatever his powers, can impose 
‘asa substantive sentence for the offence committed ; but as this is. 
not a case in which the Magistrate awarded a substantive sentence of 
imprisonment, section 33, paragraph 2, Criminal Procedure Code, is. 
not applicable; so also section 65, Indian Penal Code, Js not. appli- 
cable, as that section enly applies to’ offences punishable with im-. 
prisonment 2s: wed as fine, whereas an offence under section 3. of the: 
Gambling Act of 1867 is punishable with imprisonmént, or fitie.. 
Under the first paragraph, therefore, of section’33, Criminal Procedure . 
Code, the Magistrate who tried this case had power to pass a sentence: 


* Overruled as regards s. 63, Penal Code, in Queen-Empress va Myaing Gy, 
P.j.L. B. 494: ‘ 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL Court. 487 





of three months’ imprisonment in default of payment of fine, that 
being the maximum substantive sentence of imprisonment which 
he could have legally passed. 1 accordingly reduce the senterice 
in Cefault passed upon the first accused to three months’ simple 
imprisonmest, 

The sentences of imprisonment in default passed on the other three 
accused are not illegal. Offences under section 4 of the Gambling 
Act of 1867 are punishable with fine 07 with imprisonment of either 
description not exceeding one month. Section 65, therefore, of the 
Indian Penal Code is not applicable, and the sentences on these three 
accused may stand. 


« Before W. E. Ward, Esq. 
MA ME (Petitioner) v. MAUNG GYI (REsPonpEnT). 
Mr. Heaton for petitioner. ] Mr. P. C. Sen for respondent. 
Civil Procedure Code (Act XIV of 1882), ss. 17, 57, and 622—Maintenance—Cause 
of action— Revisional powers of High Court. 

A High Court can, under section 622, Code of Civil Procedure, revise any order 
or decree of a subordinate Court from which no appeal lies to the Higin Court. - 

A suit fer maintenance brought by a wife against her husband is nct a suit aris- 
ing out of a contract within the meaning of Explanation III, section 17, Code of 
Civil Procedure. Such asuit must, therefore, be instituted either in the district 
where the defendant first refused to maintain, or where he at the time of the com- 
mencement of the suit, resides or is carrying on business, or is working for gain. 

IN this case the plaintiff brought a suit for maintenance against her 
husband, an Extra Assistant Commissioner, now serving in the Dis- 
trict of Amherst. She claims maintenance at the rate of Rs. 200 a 
month, and the value of -her suit is over Rs. 20,000. The suit was 
instituted in the Court of the District Judge of Théngwa, The Dis- 
trict Judge, in a judgment which is not very intelligible, threw out the 
plaintiff’s case, dismissing it with costs for want of jurisdiction, on the 
ground apparently that, having regard to section 17, Code of Civil 
Procedure, the suit should have been instituted either in the Court 
of the Extra Assistant Commissioner of Pantanaw, within whose 
jurisdiction the parties were married, or in some other Court, not 
very clearly stated, but apparently some Court in Mergui, within 
whose jurisdiction the Judge appears to have considered the defendant 
had first refused to maintain the plaintiff, and so given the plaintiff a 
cause of action in the present suit. 

Now it is quite certain that this suit, the valueof which is over 
Rs. 20,000, is altogether beyond the jurisdiction of the Extra Assistant 

‘Commissioner of. Pantanaw, There also can be no doubt that the 
Deputy Commissioner, if he found he had no jurisdiction, should have 
‘proceeded under section 57, Code of Civil Procedure, the procedure 
of which section is. imperative, He should not have dismissed her 
- suit with costs, but should have returned her plaint to be presented in 
‘the proper Court. 
'. The first question, however, which I have to consider is, whether I 
- canentertain-the present application which is- preferred under section 
622, Code of Civil Procedure, when an appeal clearly lies to the 
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Commissioner against the order of the Deputy Commissioner dismissing 
her suit, whether we treat that order as a decree, or as an appealable . 
order not being a decree which should have been passed. in accord 
ance with the procedure laid: down in section 57, Code of Civil Pro- 

cedure (see section 588, Code of Civil Procedure, clause 6). , 

- Section 622,. Code of Civil Procedure, seems to me to clearly give: 
me power to interfere, as no appeal lies to this: Court from the Dis- . 
trict: Judge’s order, Several cases have been cited, most of which 
‘appear under section 622 in O'Kinealy’s Code of Civil Procedure, 
where it is laid down that a High Court will not interfere‘where an. 
appeal lies; but in all those cases I find that an appeal lay tothe 
High Court. In this case, though there is an appeal to the Commis- 
sioner, there is no appeal to the High Court. On the other hand, 
there is a case in I. L. R., 8 All, 112, which clearly rules that a High: 
Court can interfere under section 622 with an.order of a Munsif in 
Bengal (whose decisions are appealable to the District Judge, but not 

‘-to.the High Court}, on the ground that the subject-matter of the suit 
is‘ beyond :the Munsif’s jurisdiction. That case is on all fours with 
the present one. ; 

The next question is whether the District Judge at Théngwa had 
jurisdiction to entertain this suit. The only ground urged before me 
on petitioner’s behalf that he had jurisdiction is that she was ad- 
mittedly married to defendant in the subdivision of Pantanaw of. the 
Théngwa district, Hence it. is urged that the defendant having 
entered into a contract of marriage with plaintiff in the Théngwa dis- 

'. trict did also under that contract enter into a further contract by 
implication in the’same district to maintain the petitiongr, and -that 
consequently Explanation [Il, section 17, Code of Civil Procedure, 
applies, which, among other things, says that in suits arising out of 
contract the cause of action arises at the place where the contract is 
made. : 

It is urged that the defendant having broken the implied contract to 
maintain arising out of the contract of marriage entered into in Pan- 
tanaw, the cause of action arises where that implied contract was 
entered into, that is to say, where the marriage contract, out of which 
that implied contract arises, was entered into, namely, in the Théngwa | 
distzict. and, therefore, that the suit was rightly instituted in the Dis- 
trict Judge’s Court at Théngwa, : id) 

Ithink this argument is a little far-fetched. I am of opinion that 
a suit for maintenance is not a suit arising out of a contract, and 

that therefore Explanation III, section 17, Code of Civil Procedure, 
has no application. This view isin accordance with rulings of the 
Calcutta and Bombay High Courts, to be found in 5 W. R,, p. 5 (S» 
C. C. Rep.), and in. I. L. R., 2 Bom., 624. In this last case West- 

“ropp, C.J., pointed out that there were numerous instances in which 
‘maintenance is recoverable in which there is not the most remote con-_ 

“nection with contract, as, for instance, where a Hindu, personally dis- 
qualified from inheritance by congenital blindness, or deafness, . or 

-qruknenness. or insanity, or idiocy, ‘or illegitimacy, is ‘entitled to. be 
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maintained out of the family estate by the next heir who takes it. 


Further on in the same judgment the learned Chief Justice says :— 


“The liability of the husband to maintain his wife is an obligation arising out of 


the status of marriage among Hindus expressly imposed by their law; and gen- 
erally in such other instances in which maintenance is prescribed by.the same law, 
we hold that the right depends on the statws to which the law appends it.” 

These remarks apply equally where the husband and wife are Bud- 
dhists, The petitioner’s right to maintenance, and, therefore, to sue 
‘in the present case, does not arise out of any implied contract entered. 
into with defendant, but arises solely out of the s/atus of the parties as 
being husband and wife. 

On these grounds the cause of action in the present, case must be 
taken to have arisen in the place, wherever that place is (the plaint, 
does not give the place), where the defendant first refused to maintain 
the petitioner, and this suit may, under clauses (a) and (8) of section 
17, Code of Civil Procedure, be either instituted at that place before 
a Court having jurisdiction in respect of the money value of the suit, 
‘or in whatever district the defendant is. now being employed under 
“Government. 


'‘Laccordingly dismiss this application with costs, so far as it refers 
_ ito the question of jurisdiction; but I alter the decree of the lower 


Court dismissing plaintiff's suit, and direct that instead thereof the - 


plaint be returned to the petitioner under section 57, Code of Civil 


Procedure, to be presented in the proper-Coutt. ee 


Before W. E. Ward, Esq. 


MAUNG KYAUK LON, Aprerranr: 1, MAUNG SHWE GYOK, MA» 


\ THWE, ResronvEnTs. 


Lower Burma Land Revenue Act (II of 1876)—Title of sub-tenant of a Govern- 
ment tenant to land adjoining the tenant’s holding cleared and cultivated by the 
sub-tenant—Landlord and tenant—Estoppel. 

The plaintiff held certain land under Government, which he sublet to defendant. 
Defendant afterwards extended his cultivation by entering upon and clearing waste 
dand (the land in suit) adjoining the plaintiff's holding, and got his own name 
entered inthe thugyi’s books asthe Government tenant of the same, and after- 
wards regularly paid the Government revenue thereon, Plaintiff sued to have his 
title declared as Government tenant of the land in suit, on the ground that defend- 

“ant. held it only as his (plaintiffs) sub-tenant. 

: Held that, as there was no evidence to show that defendant had ever attorned 

to plaintiff in respect of the land in suit, or that the plaintiff had ever been recog- 

nized by Government as the Government tenant, the plaintiff had no title, 


I CANNOT say that I endorse all that the lower Appellate Court 
thas said in its judgment. At the same time I have no doubt it was 
right in dismissing the plaintifi’s suit. The plaintiff, it appears, holds: 
certain land under Government which he sublet to defendant, who 
cultivated it. Defendant afterwards extended his cultivation into 
certain waste land (the land in suit) adjoining plaintiff’s holding, and 
_got his name entered in the thugyi’s books as the Government tenant 
_ of this land, and paid the Government revenue thereon. The plaintiff 
‘admits all this, but says defendant ought not to be régistered in 
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the.thugyi’s books as the Government tenant :. that he (the plaintiff). 
is the Government tenant, inasmuch as defendant cultivated the land 
- in suit-as his sub-tenant and paid him rent for the same. ; 
- It is no part of the plaintiff's case that he applied to Government, 
for the Jand; for, had he done so, there is no reason to suppose that 
his application-to be registered as the Government tenant in respect. 
. of it; and to be held liable to Government for the revenue for the. 
Same, would not have been granted. His case is that, without refer-. 
ence to Government, he authorized defendant to extend plaintiff's; 
original holding and to cultivate the extension as his (plaintiff’s) sub-. 
tenant, the defendant agreeing to pay the: Government revenue, In 
other words, the plaintiff says he took possession of the land and 
sublet it without getting the necessary license, lease, or grant from 
‘Government to take possession or sublet ; nor does he pretend to say 
that the Government has ever recognized him as Government tenant | 
in respect of this land. 
. Now, neither the Land Revenue Act nor the Rules of 1886 issued 
under it give any person a right to enter upon and occupy waste land 
in Lower Burma without paying revenue for it, unless: he holds under 
a grant or lease exempting him from paymert of revenue. The 
plaintiff neither claims this land under a grant or Jease nor has he 
ever paid revenue for it, there being no evidence whatever to show 
that the payment of revenue by defendant was payment on behalf of 
plaintiff. Plaintiff then can show no title whatever in the land in suit 
as against Government. WY 
. At.the same time, as Government is no party to the present suit, 
if plaintiff had been able to prove the case he set up, namely, that 
defendant had actually attorned to him in respect of this land by 
‘paying him rent for it, defendant would certainly have been estopped 
from denying his landlord’s title and plaintiff would have been en- 
titled toa decree. There is, however, no evidence worth noticing to. 
show that defendant ever attorned to plaintiff in respect of the land 
‘in suit or paid him rent for it; and it seems to me to be perfectly | 
clear that defendant applied for and cultivated the land entirely on 
his own account. | aks 
On these grounds plaintiff’s suit must fail, and I dismiss this ap- 
‘peal with ‘costs. | , 





Before W. E. Ward, Esq. 
QUEEN-EMPRESS v. PO WIN. 


Criminal Revision Criminal Procedure Code—Indian Penal Code (Act XLV of 1860), s. 75—Offence— 


No. 12. Order to give security-—Charge-—Previous conviction, : 
1889. If an accused is convicted of an offence under, the Penal Code, a previous order 
November —_. ander section 118 of the Code of Criminal Procedure requiring him to give security: 
12, for good behaviour cannot be taken into consideration for the putpose’of enhancing 


‘Section 75, Indian Penal Code, being inapplicable. 
‘THE accused in this case; Po Win, has béen convicted by’ the 
_ District Magistrate of an offence under section 392, Indian Penal 


— .the sentence, an order under section 118 not being a conviction for any offence, ‘and 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 49m 





Code, aiid, in consideration of certain previous convictions, has been: 
sentenced to four years’ rigorous imprisonment. oe 

The case was a very petty one, as the Magistrate admits, and 
another accused in this case, Po Nyun, who was equally guilty, was: 
“sentenced only to receive 30 stripes, which sentence, being illegal, 
‘Was altered by this Court in revision to six months’ rigorous imprison- 
nient. When revising the sentence passed.on Po Nyun I was unable- 
to see upon what principle Po Win had received a sentence so much . 
more severe than that passed on Po Nyun. The Magistrate in his 
judgment wrote :— 

“Po Win was convicted of theft in 1882, that is, some time ago, but since then: 
accused has been thrice convicted of bad livelihood. Though these bad livelihood 
convictions do not render the accused liable to enhanced punishment under section: 
-95, Indian Penal Code, still they may be taken into consideration in awarding~ 
sentence, and with that view they are set cut in the charge.” 

I have already, in Circular No. 18 of 1889, pointed out that if an 
accused is not liable to enhanced punishment under section 75, it is 
not necessary to set ferth his previous convictions in the charge. 

against him; but in this case we have a District Magistrate adopting: 
the extraordinary view that, because an accused has on three previous 
occasions been ordered to give security because he had no ostensible- 
means of subsistence, these orders may be treated as convictions of 
offences: rendering the accused liable to enhanced punishment on-a 
subsequent conviction of an offence, even though section 75, Indian. 
‘Penal Code, may not be applicable. 

Having regard to the definition of an offence as given in the Penak 
‘and Criminal Procedure Codes, there can be ne doubt whatever that 
it is not an offence to have no éstensible means of livelihood, or to be 
suspected of not having any such means. An order therefore under- 
section 118, Code of Criminal Procedure, clearly does not amount to . 
a conviction of an offence. None of the three orders, therefore, 
-above noticed can be taken into consideration against accused, so 
-that there remains only the conviction of 1882 against him. Taking 
that conviction into consideration, I sentence the accused, Po Win, to 
one year’s rigorous imprisonment and reduce the sentence passed’ 
upon him by the District Magistrate accordingly. 

Imay add that Ihave sent for and examined the three security 
cases against the accused. They all show that the only grounds upon: 
which the accused was ordered to give security was that the police 
‘found him out of doors when respectable people ought to be in bed, 
either in company with some one who had a dagger or da in his hand,. 
or with some such instrument in his. own hand. In one case accused: 

‘was found at 10 P.M. with a “ house-breaking instrument”. on him. I 
have been unable to discover from the record what is meant by a 
- “house-breaking instrument.” The police on the above grounds only 
instituted all three security cases against the accused. In the first. 
case, instituted in 1884, there was really nothing against the accused 
except his previous conviction in 1882, and the fact that he ran away 
- when the ‘police challenged him. In the second casé there was. also 
. Hothing against the accused except the same previous conviction, the 
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previous security case, and the fact that he was -found walking at 
1 A.M. with a man who had a “dagger.” The witness adduced to 
give evidence against the accused had very little to say against him . 
beyond what the accused admitted, namely, that he had been once 
previously convicted and once ordered to give security. The Magis- 
“trate, however, who tried him said that it was ‘“ easy to read between 
the lines” the evidence given by the witnesses for the prosecution,. 
which showed that the accused had “not reformed since he was last 
put under security,” and he thought that the previous conviction and 
the previous order to give security, added to the fact that he was 
“walking about at 1 o’clock in the morning, was quite sufficient. to 
justify a second order to give security, the Magistrate observing that 
‘‘no good can be done by excessive tenderness to convicted thieves,” 
The third security case was instituted in 1887 on no better evidence 
than the two previous cases and the accused required to give security 
for a third time. 7 


‘I feel bound to say that if these three security .cases had come to 
my notice before, I should have reversed the order in every case. It 
‘is difficult to see how a man can succeed in earning an honest liveli- 

- hood and in reforming himself if the police are perpetually arresting 
him and having him put into jail only because he wanders about the 
streets at night. , 


The abstract above given of the three security cases shows that in 
the present case the accused has received a heavy sentence of four 
years’ imprisonment upon grounds which should never have been 
taken into consideration at all with the exception of the one previous 
conviction of 1882. _ 


Before W. E. Ward, Esq. 


‘Criminal Revision QUEEN-EMPRESS v, NGA SHWE THI 
ne ’ Indian Penal Code (Act XLV of 1860), ss, 71, 406, and 417—~Criminal Procedure 
i A Code (Act X of 1882), s. 235—~Criminal breach of trust—Criminal misappro~ 
Aeon ar priation—Cheating—Charge— Cumulative sentence. 
saad A kyedangyi having no authority to collect capitation-tax collected the tax from 


three separate tax-payers, leading them to believe that he had authority from the 
thugyitocollect. After collection he paid over to the thugyi only a portion of his 
collections from each tax-payer and dishonestly misappropriated the remainder. 

_. Held that he could not be punished for three separate offences of criminal breach 
of trust under section 406 in the absence of any evidence to show that there were 
three separate and distinct acts of misappropriation, but that he might have been 
aaa for three separate offences of cheating under section 417, Indian Penal 

Ode. s FI 
THE accused in this case is a kyedangyz who, without any authority 
collected from seyeral persons in one day capitation-tax amounting 

to Rs. 62-8-0, out of which he paid only Rs. 47-8-o over to the thugyz, . 

-misappropriating the remainder. I cannot very-clearly make.out from 
the evidence when the Rs. 47-8-o0 was paid over to the thugy7 and 

‘therefore when the act of misappropriation took place. So far as I 
can see, the District Magistrate has charged and. convicted . and 

_Sentenced the accused for. three separate acts of misappropriation 
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“‘coinmitted on the same day on no other ground than that the money 
“misappropriated, namely, Rs. 15, was collected by theaccused from.- 
‘three different tax-payers, Rs. 5-from each. 


Under section 235, Code of Criminal Procedure, the District. 
Magistrate was quite justified in charging the accused separately for- 
misappropriating, first, the money collected from A; secondly, that 
collected from B ; and, thirdly, that collected from C; if, after hear- 
_ ing the evidence for the prosecution, he thought it nécessary todo sa 

Such a necessity might arise if any doubt. existed in the Magistrate’s: ~ 
mind as to whether the prosecution could. prove that the accused: 
misappropriated money collected from each of the three persons A, | 
B, and C. But whatever the prosecution succeeded in Proving, and 
whether the Magistrate convicted the accused of misappropriating 
the money paid*by one or more capitation-tax payers, the first para~- 
graph of section 71, Indian Penal Code, clearly prohibits the punish- 
ment of the accused. for more than one act of misappropriation where 
only one act has been commitied. Now there is nothing whatever in 
the evidence or inthe Magistrate’s judgment tolead me to suppose-. 
-that the District Magistrate had any ground for supposing that there. 
“were three several and distinct acts of misappropriation, although 
undoubtedly there were three separate acts of collection, Obviously- 
if a man picks up Rs. 3 in the road and, without making any enquiry,, 
appropriates it to his own use, he can only be convicted of one single 
-offence of criminal misappropriation, even though the Rs, 3 may have- 
belonged to three diffierent persons. The caseis precisely on all- 
fours with that of a single act of robbery, where the property stolen. 
belongs to two different persons (see Nga Tun Byaung v.” Queen 
Empress, page 476, supra). So also in the present case there were 
not three acts of misappropriation, although the money misappro-- 
‘priated may have belonged to three different persons; there was only 
one single act of misappropriation of a sum amounting to Rs. 15, 

‘ which act, in the absence of any evidence to prove the contrary, may~ 
“pe faken to have occurred when the accused paid over only Rs. 47-8-0- 
to the thugyz when he should have paid Rs. 62-8-0, 

The three separate sentences therefore passed in this case are- 
clearly illegal if the convictions under section 406 are allowed to. 
stand. . 

But, although the three separate sentences are illegal, the aggre» 
‘gate sentence passed on the accused, being a fine of Rs, 200, is not,, 
I think, excessive, and if the Magistrate had found the accused 
guilty of one offence only under section 406 and sentenced him toa 
fine of Rs. 200, I should not have been disposod to interfere. ‘J 
think, however, the three sentences of fine may be allowed to stand,. 
«by altering the three convictions in this Casé to three convictions on. 

. charges of cheating -under section 417, Indian Penal Code, which is... 

, also applicable “to this case. The case established against -the 

- accused is that ‘he inducéd people to pay him taxes which he had no. 

: authority to collect ; and itis not, J think, likely that they would have 
paid him if he had not deceived them into believing that he had-author-- 
ity to collect, Inso deceiving the three persons who paid him we- 
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may assume that the deception was practised on three separate occa- 
sions; the accused therefore committed three separate acts of cheat- 
ing, and therefore three separate offences for which hecan be sepa- 
rately charged, convicted, and sentenced under section 417. : 
The conviction will be altered accordingly and the sentence of 
fine may be allowed to stand. In default of payment of fine the 
accused will be sentenced to three months’ rigorous’ imprisonment 
oneach charge. As I observe that the Sessions. Judgein appeal 
upheld the conviction and sentence passed by the District Magistrate, 
acopy of this order should be sent to the District Magistrate through 
the Sessions Judge. . 


ete 


Before WE. Ward, Esq. . . 


PO SHWE AUNG anp MA NU (Derenpants), APPELUANTS, v» PO TO 


BYA (PxuaintTiFF), RESPONDENT, | 
Mr. VanSomeren for appellants. | Mr. Hare for respondent. 
Mortgage—Sale— Burden of proof— Custom, . 


_ The plaintiff sued to redeem certain land of which defendant was in possession 
and which plaintiff alleged had been absolutely transferred to defendant: in pay- 
ment of a debt, the plaintiff reserving his right to redeem-at any time on payment. 


‘of the debt. The defendant alleged that the transaction at the time of transfer 


was a sale. 
Held that the burden of proof was on plaintiff to prove the mortgage, and that in . 


‘the absence of any reliable evidence to prove the mortgage, no presumption could 


pe drawn in favour.of plaintiff arising out of the common practicé which obtains. 
in Burma of debtors transferring their lands absolutely to their creditors with the 
reservation of aright toredeem. ; 

Tue plaintiff (respondent in this appeal) sued the defendant 
(appellant) to be allowed to redeem certain lands which, he said, were 
made over by him to the possession of the defendant. in mortgage 
under an agreement that plaintiff might redeem the land at any time 
on payment of Rs, goo. 

The defendant allegesthere was no mortgage to him, and that the 
transaction was an out-and-out sale. The first Court found the 


-defendant’s plea established and dismissed plaintiff's suit. In appeal 


the lower Appellate Court gave the plaintiff a decree, considering 


‘that the plaintiff had proved the mortgage. 


In appeal to this Court it is urged that the plaintiff has adduced 


“no reliable evidence to show that ‘the transaction, which admittedly 
"cactually took place between the parties, was a mortgage and nota 


sale, ‘andthat the judgment of the lower Appellate Court is based. 
‘upon an alleged custom of the country not proved to exist and which 


‘was not put forward in the written pleadings of the parties. 


It appears that the land originally came into defendant’s possession 


_mnder an usufructuary mortgage in consideration of a debt of Rs. 400, 


_After'this plaintiff became defendant’s tenant in respect of: the dJand, 


but, getting every year more indebted to defendant, a second trans- 
zaction.took-place between the parties, the nature of which is now in 


-dlispute. 
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As pointed out by the lower Appellate Court, it may be fairly 
presumed that the second transaction, in consideration of the larger 
debt which had now become due from plaintiff to defendent, was 

‘something more than what the defendant already had, namely, an 
usufructuary mortgage, and, as a matter of fact, it is found that the 
Jands in suit appear henceforth in the thugyi’s books as transferred 
to defendant by sade, and there is nothing in the evidence to suggest: 

_ collusion with the defendant.on the part of the thugyi. . 

The plaintiff, however, appears to have denied that the transfer in 
the thugyi’s books, as recorded, was made with his knowledge and 
consent. The petitions for the transfer found in the thugyi’s office 
are not admitted by the plantiff to be signed by him. The lower 
Appellate Court, however, has found that the arrangement come to 

. -between the parties was that the land should be shown in the thugyi’s : 
‘books as absolutely transferred to the defendant. Thus the lower 
Appellate Court has found that the absolute transfer made in the 
thugyi’s books was made with plaintiff's consent: at the same time, 
however, it finds that this does not afford conclusive evidence of an 
absolute sale, and that therefore the plaintiff isnot precluded “from 

' exercising the option of purchase, which by the custom of the country 
subsists to the transferor where land is transferred in payment of a | 
debt.” .The learned Judge goes on to say :— 

“By obtaining registration as the transferee of the land respondent (i.e., defend” 

“sant) strengthened his position in respect to it ; but without strict proof, in the face 
of the.existing custom of the country, 1 am not justified in holding that the sale was 
absolute and that there was no understanding that theland might hereafter bé”” 
redeemed. I think it only right to give the fullest weight to this custom of the coun- 

- try in Burma, were the statute law does not give the special protection to the mort- 
:gagors provided in other countries, ¢.e., by the transfer of Property Act in Iadia.” 

The learned Judge then goes on to consider and criticise the evidence 
-adduced by the defendant to prove the sale. He finds that there were 
no witnesses tothe disputcd transaction, and that the defendant could 
produce no deed-of-sale. The defendant himself swore the transaction 

‘-was a sale, but the Judge refused to believe him, observing that. 
although the plaintiff’s debt at the time of the transaction amounted to 
‘Rs. goo, the defendant got the land transferred to him for Rs.-6go 

only; there was nothing to show that any arrangement was come to 
by the parties with respect to the balance of Rs. 210. On the other 
hand, the learned Judge considered plaintiff's allegation of a mortgage 
which, he said, was supported by his witnesses, to be reasonable and. 
probable enough. 

The learned. Judge observes :— 

“ Rupees goo were owned, and appellant had nothing to pay his debt with except 
his land. That was already mortgaged to defendant for part of the debt, and: 
espondent was in possession of it. Plaintiff having.got into further difficulties after 

' the first mortgage was not allowed to cultivate the land under defendant an 

- Honger. Defendant took it altogether into his possession. Plaintiff then asked 

that if he were not allowed to rent the land, he might be allowed to. redeem it 

‘hereafter by paying up Rs. goo, the sum due from him hereafter.” : 

_ Accordingly, looking to the evidence and the probabilities of the 

«case, the learned Judge held that the transaction was a mortgage, 
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Summing the whole case up, the learned Judge says :— 

“ *T hold that the respondent has failed to prove ‘an absolute sale to himself of 
the land which originally came into his possession by mortgage; that the weight 
of evidence is, whether considered independently or by the light of the presump- 
tion which exists where land is made over in payment ‘of a debt in this country, 
entirely in favour of the equity of redemption having been reserved by the 
plaintiff. : 

The Judge accordingly gave the plaintiff a decree. 

Now I[ think it is impossible to read the judgment of the lower 
Appellate Court without seeing that the Judge has practically thrown. 
the whole burden of proof on defendant to prove the sale; and, fur- 
ther, he has based his decision in this case largely upon presumptions. 
which I do not think are legally admissible, as arising out of an alleged 

- custom of the country of which there is no evidence, and of which, - in. 
the absence of any evidence, I am not prepared to take judicial notice. 

First, as to the burden of proof. The learned Judge has in the early 

- part of his judgment very correctly pointed out that as the defendant 
_is in possession, the burden of proof is on the plaintiff to prove that the- 
disputed transaction wasa mortgage. Thisis in accordance with recent 
-rulings of this Court (seée Ma Bav. Maung Kunand Ma Ya v. Maung 
Kyaing; pp. 474 and 482 supra). It is all the more essential in this. 
case that the plaintiff should be required to bring strict proof of his: 
allegation, because it is found that he consented to the absolute transfer 
of the land to defendant in the thugy1’s books without mention of any 
mortgage. It certainly is unfortunate that, when transfers of land are 
made in this country neither the Land Revenue Act, 1876, nor the 
rules passed under that Act appear to require the transferor and 
transferee to record whether the transfer is by way of sale, gift, 
mortgage, or otherwise. In the Land Revenue Acts of other provinces 
in India such a record is gencrally required,, In this province there 
seems to be no regular form of mutation procedure laid down, and 
it is consequently impossible for this Court to say what actually is done 
by athugyi when application is made to him to record a transfer of,, 
or a succession by way of inheritance to, land, I gather, however,- 
from the proceedings in ‘this case that thugyis do sometimes record 
when ‘a transfer has been made dy sale, and from this I presume. 
they would not refuse io record a transfcr dy mor/gage if the transfcror 
and transferee appear before him and agree that the transaction was a. 
mortgage. But, as already stated, there is no reference to a mortage 
in the thugyi’s books. The fair presumption therefore is that neither 
party, though each assented to the transfer, said anything at the time. 
to the thugyi about the mortgage, and this very. materially strengthens. 
the defendant’s case. ; 
~ Now the evidence adduced by the plaintiffto prove the mortgage. 
js of the usual. worthless character so farasI can see, The lower- 
Appellate Court does not refer to it in any detail, and does not specify 
who the witnesses.are that it considered entitled to special credit. 

_I think [ <m-not far wrong in_assuming that, but for the presump- 

ticns arising out of the alleged. custom. of. the country- which the 
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learned :Judge drew in favour of the plaintiff, he would not have at- 
tached any more weight to the plaintiff's evidence and that of his 
witnesses than I am disposed to do. ; 

This brings meto the alleged custom. It seems to me that the 
learned Judge has confounded custom with common practice. No 
one can deny that it is acommon practice inthis country for the 
‘people to transfer their lands absolutely to their creditors with a 
reservation that the debtor may redeem the land at any time on 
repayment uf the debt. But it is going too far to say, in the absence 
of any evidence, that this is the invariable cusiom of the country of 
which all the Courts of the country must take judicial. notice in cases 
like the present one. It cannot be denied that people_do frequently 
sell their lands outright to their creditors in payment of their debts, 
and: the sole point which has to. he decided in cases of this kind is 
whether or not the plaintiff has succeeded in proving his case. Each 
case must be decided upon the evidence adduced, and no legal pre- 
sumption, in.my opinion, arises in such cases in favour of the plaintiff. 
As the oral evidence adduced by-plaintiff is altogether insufficient 
to establish the plaintiff's case, | think the lower Appellate Court 
should not’ have disturbed the decree of the first Court. In this view 
[reverse the decree of the lower Appellate Gourt with costs and.. 
restore that of the first Court. 


Befove W. E. Ward, Eso. 


NGA THA MAUNG v. QUEEN-EMPRESS. ” Griminal Abpea 
Mr. Hare for appellant. No. 75. 
Criminal Procedure Code, s. 164—Evidence-on fessi on Cretracted. ae 
Where an accused was convicted of murder solely on a confession to a Mycok« ats 
~ which was retracted at the Sessions trial— aa 


Held~that the prisoner should not have been convicted on such evidence. 


THE conviction in this case cannot stand. The accused confessed 
before a Myodk ,that he cut the deceased and so contributed to the 
death of the deceased. When he appeared before the committing 
officer he denied that he touched the deceased, but admitted witness- 
ing the murder by the two other accused, who have been acquitted. 
Afterwards, on again being examined by the committing officer, he 
not only denied having killed the deceased, but said he did not know 
_ who killed him. Lastly, before the Sessions Court, the appellant 
-denied that he had taken any part in the murder. 


___ There is no evidence whatever against the appellant connecting 
him with this murder except his first confession before the Myook , 
The Sessions Judge says in his judgment that the appellant “ has 
confirmed this confession before me, except that he denies that he 
gave the deceased any cut himself.” This is rather a curious state- 
ment... The appellant having denied before the Sessions Judge that 
he took any part in the murder of the deceased has clearly withdrawn 
his confession to the Myodk, and as there is no evidence against him 
but. this confession, I think I should follow a ruling of the Madras 
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High Court, given in XU, I-L.R., Madras Series, p. 123, and rule that 


he has not been properly convicted. The convection is accordingly ~ 
set aside, and I direct the immediate release of the appellant. a. 


Before W. E. Ward, Esq. 


~ MAUNG. MEIK (Derewpant), APPELLANT: v, MAJNG WE (Praintier 


RESPONDENT), : 
. Mr.. Read. for appellant. ] Mr. Heaton for respondent. 
Vendor and purchaser—Title of joint-purchasers on failure of one of them to pay 
his share of the purchase-money. 


A and B jointly purchased.a house from C on the understanding that A and B 
would each. pay half the purchase-money and, on’ entering into possession, would 
divide the house-between them. B failed to pay his share of the purchase-money, 
and C therefore retained possession of the half of the house which was to have been 
taken by B had the purchasers obtained complete possession, allowing A to take 
“possession of the other half. A thereupon su-let the portion of the house which the _ 
vendor made over to him and realized rent. B then sued A to recover half the rent 
so realized. : } 
. Held that, as there was no actual division of the house between ‘A and Bin 
consequence of their not. having obtained complete possession, and-as the purchase 
was a joint transaction, B was, notwithstanding h‘s having failed to pay his half- 
share of the purchase-m@ney, entitled as joint-owner with A of the portion of the 
house sublet by A to recover half the rent realized by A. 2 

THE plaintiff in this case, Maung Wé,and his brother, Maung. 
Meik, jointly purchased a house from Maung The for Rs. 600. Maung 
Meik paid Maung The half the purchase-money under an arrangement, 
apparently with Maung We that he was to pay the other half, and that. 
on their entering into possession they would divide the house between 
them. The division, however, was not carried out, as both the lower . 
Courts have found, owing to Maung We having failed to pay up his 
share of the purchase-moncy, the result of which was that Maung The 
refused to give up that portion of the house which Maung We had 
apparently agreed with Maung Meik to take as his share. Maun 
The, however, permitted Maung Meik to take possession of the half 
of the house the latter had selected for himself. Thereupon Maung 


‘Meik sublet the portion of the house he had been allowed to take 


possession of to a sub-tenant and realized rent from him. Maung 
We now sues to recovera half-share of this rent on the ground that 
he.is joint-owner with Maung Meik of that portion of the house which 
Maung Meik sublet. : 
The defendant, Maung Meik, disputes the plaintiff’s claim on the - 


‘ground that Maung We and he actually partitioned the house after 
_ purchase, and that plaintiff (Maung We) has no title in that portion 


of the house which he (defendant) sublet. It is also further urged 
that plaintiff, not having paid his share of the purchase-money, is not 
entitled to any share of the rent realised by defendant. a 

_ The first Court gave plaintiff a decree, finding that the house had 
never been divided, and that therefore plaintiff and defendant were 
joint-owners of the portion which was sublet by defendant.’ The 


jower Appellate Court confirmed the decree of the first Court upon 
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the same grounds, and the only point oflaw that comes before me is 
that raised in the third ground of this appeal, namely, whether the 
plaintiff is entitled to any share of the rent of that portion of the 
house sublet by defendant, seeing that he (plaintiff) has not paid his 
share of the purchase-money. : 

I think it is quite clear that there was ‘no actual division of the 
house between the parties. Indeed, it is difficult to see how there 
could have been a division between the’ purchasers of property of 
which they never got complete possession. 

There was an agreement to divide no doubt, but that agreement 
fell through in consequence of the purchasers not obtaining complete 
possession. It follows, therefore, that as the purchase wasa joint- 
purchase, the purchasers must be regarded_as joint-owners of so much 
of the house as the: vendor delivered over to one of them on receipt 
of part of the purchase-money. The fact that this part of the pur- 
chase-money was paid out of the pocket of defendant does not affect 
plaintiff's joint ownership in so much of the house as the vendor 
delivered over to defendant. The plaintiff is therefore entitled to 
recover from defendant a half-share of all rents realized by the latter 
by letting this portion of the house. a 

In this view I dismiss this appeal with costs. 


Before W. E. Ward, Esq. ; 
MAUNG KYI anv MA GON (Prarntirss), APPELLANTS v. MAUNG 
NYEIN anD MA MIN AUNG—(DeErenpants), RESPONDENTS. ~ 
Maung Kyaw forappellants. | Mr. R. K. Sex for respondents. 
Burma Land and Revenue Act (II of 1876), s. 56 (aj—Furisdiction. 

A thugyi gave plaintifis and defendants a general permission to extend their 
temporary holdings without specifying boundaries within which their-extension 
might be made and without any limitation as to area. Both plaintiffs and defend- 
ants claimed the land in suit on the authority of this permission. 


Held that the Civil Court was barred by section 56 (a) of the Burma Land and 
Revenue Act, 1876, from entertaining the plaintiffs’ suit toestablish their right to 


the land. 
' ‘THE plaintiffs in this case allege that they got permission from the 
thugyi to extend their holding under Government. The plaint does 
not say whether the original holding was a grant or lease, or land 
held under temporary occupation. Having extended their cultivation, 
plaintiffs say that defendants have ousted them from a portion of the 
extension, and accordingly they sue to recover. The written permis- 
sion of the thugyi, as given to plaintiffs, is filed, and specifies no limit 
of area uptowhich the plaintifis might extend, nor does it give any 
boundaries. The :defence is that the same ¢hugyz permitted the 
defendants to extend their holding, also without any limitation of area 
and without specification of boundaries ; thatthe land insuit is only 
land taken possession of by defendants under the thugy?’s permission ; 
that the parties referred their dispute to the ¢hugyz, who settled it by 
' giving the land to defendants, and that therefore the plaintiff has no 


title. : 
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- The first. Court gave plaintiffs a decree. The fower Appellate 
Court reversed the decree on the ground that the case came within 


section’ 55, clause (5), of the Burma Land and Revenue Act, and 


therefore the Civil Court, under section 56 (a) of that’ Act, had no 
jurisdiction to entertain it. a om 
The. ‘plaintiffs: appeal against this decision, but there is no doubt 


- that the lower Appellate Court is quite right. The case is one of a- 


‘dispute as to the use and enjoyment of land which the plaintiffs hold, 
or profess to hold, under rules issued by the Chief Commissioner, 
under section 19 of the Landand Revenue Act. The dispute, there- 
“fore, falls under clause (4)-of the first proviso to,section.55 ofthe Act, 
and the determination of it by the Civil Court is barred by section 56, 
clause (a). ee one 

The appeal is dismissed with costs. 


Before W. E. Ward, Esq. 
MAUNG KYAUK LON (Derenpanr), Appsnrantr v». MAUNG SHWE 
. EIK (Puraintire), RESPONDENT, , : 
Messrs. Moylan and Eddis for ap- | Mr. Bagley for respondent. 
pellants. me ; 
Limitation Act (XV of 1877), ss. 5, 15-—Limitation—Appeal, 

When an Appellate Court admits a petitioncf appeal after the ordinary period 
of limitation, it is bound to record its reasons for doing so. ee as :; 
The first paragraph of section. 14 of the Limitation Act is only applicable where 
the civil proceeding therein referred to has been prosecuted in good faith, and where 
the Court in which it was prosecuted refused to entertain it for want of jurisdiction 

or other cause of like nature. : au 


THE first ground of appeal in this case inust, J think, prevail, The 


“lower. Appellate Court should not have heard the appeal .of the 


respondent as it was barred by limitation. 

The facts are peculiar. The plaintiff (respondent). brought a suit 
against the defendant (appellant) in the Court of the Extra Assistant 
Commissioner of Pegu, which was dismissed onthe 25th day -of No- 
vember 1889. ‘The plaintiff, instead of appealing in the ordinary course 
to. the District Judge of Pegu, which appeal would have cost Kim. 
Rs. 80 for the stamp on his petition of appeal alone, thought fit to 
apply to this Court to revise the proceedings of the Extra Assistant 
Commissioner under section 622, Code of Civil Procedure, on the 
ground of material irregularity. ‘lhe stamp ona petition for revision 
to this Court costs Rs. 2-only, and I do not think that there can be 
any reasonable doubt that the object of the plaintiff. in coming up: 
direct to this Court was.to save the costs of appealing to the District 
judge. Atthe same time, according torulings of the High Courts of. 
India, there is no doubt that the plaintiff was entitled to apply to this. - 
Court for revision if he thought fit to do so, and accordingly. his appli’ 
cation. was entertained and heard after giving notice tothe opposite 
‘side. It was, however, rejected, there being clearly nothing irregular 
in the proceedings of the Extra Assistant Commissioner. The.alto-— 


‘gether untenable ground on which the application for revision was . 
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made confirms mein the view that the application was not a dond 
fide one, and was only made in the hope, as I have said, of saving the 
cost of appealing to the District Judge. After his application for re- 
vision was dismissed, the plaintiff appealed on the 21st January 1890 
to the District Judge of Pegu against the order of the Extra Assist- 
ant Commissioner disraissing his suit. In his petition of appeal the - 
plantiff, in order to get rid of the ordinary period allowed for present- 
ing appeals, stated that he relied upon sections 5 and 14 of the 
Limitation Act, and further addéd that his petition for revision to this 
Court was rejected on the ground that the plaintiff should have ap- 
pealed to the District Judge. The District Judge evidently thought 
that the plaintiff had made out a good case for not having enforced 
against him the ordinary period of appeal, and so admitted the appeal, 
and, finally; after going into the merits of the case, reversed the decree: 
of the Extra Assistant Commissioner and gave a decree to the plaintiff. 
The defendant now appeals against the District Judge’s decree, and 
the first ground taken is that the appeai to the lower Appellate Court 
was barred by limitation. ; 

Now, itis a standing rule that when a Judge, exercising the dis- 
cretion given him by section 5 of the Limitation Act, admits an 
appeal after time he should record his reasons for doing so, In: this 
case the lower Appellate Court has recorded no reasons (see a case 
in ]L.L-R., 1 All., 250). Then, as to section 14 of the Limitation Act, 
the only paragraph of that section on which the plaintiff can rely is 
the first; but that paragraph would only apply if this Court had 
refused. to entertain the plaintiff’s petition for revision owing to defect 
-of jurisdiction or other cause of like nature. Asa matter of fact the 
plaintiff’s petition for revision was, as I have stated, entertained and 
heard by this Court ; so that, even if I could hold that the plaintiff’s 
petition for revision was a dond fide one, it is clear that section 14 of 
the Limitation Act has no application inthis case. 

I have already stated why I think the plaintiff's application for re- | 
vision to this Court was not made bend fide. There were clearly no 
grounds for the application, and it was evidently, in my opinion, 
made solely in order to avoid the cost of an appeal to the District 
Judge. This is another reason why section 14 of the Limitation Act 

-has no application to the present case. 
Another point may be noticed, and that is, that the plantiff in his 
petition of appeal to this Judge wrongly represented that this Court 
had rejected his application for revision upon the ground that the 
_ plaintiff should have appealed to the District Judge. This Court did 

nothing of the kind. As already stated, the application was admitted. 
and heard, and was dismissed solely on the ground that no irregularity 
in the proceedings of the Extra Assistant Commissioner had been — 
disclosed. Very possibly the lower Appellate Court was misled by 
this misstatement of the plaintiff, which was evidently made to bring 
his case within the purview of the first paragraph of section 14 of the 
Limitation Act. ; Ke 

On these grounds I hold that the ppeal to the District Judge was 
barred by limitation and should not kave been entertained. 


Criminal Appeal | 
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The decree of the lower Appellate Court is reversed and that of 
the first Court. restored. The appellant will. get his costs in all: 
Courts. aoe 


Before W. E. Ward, Esq. 
: (1) NGA KYAW, (2) NGA’ HLAW v7. QUEEN-EMPRESS. 
The Government Advocate for.Government. cl a 

Indian Penal Code (Act XLV of 1860), ss. 34, 49, 396 ~Dacotty with murder— 

Common object. 

Eighteen prisoners, including the appellants, broke out of a police guard and, 
after seizing the police rifles, ammunition, etc., effected their escape, One of the 
prisoners {not being either of the appellants) fired at a police constable and killed. 
him, the circumstances under which the shot was fired not being disclosed in the 
evidence. The appellants were convicted under section 390, Indizn Penal Code, 
and sentenced to death, 3 : 


Held that the conviction was right, but that as theré was nothing on the record 
to show that the shot which killed the constable was fired in furtherance of 
the common intention of all the prisoners, a sentence of death was uncalled for. 

THE facts of this case are briefiy these. In September 1887, 24 
prisoners, including the appellants, were confined in the Kyauktan 
guard. They were being taken out by the police in batches of four: 
for purposés of nature. One batch was being repassed into the 
guard, and a Naik was in the act of unfastening the door of the cage,. 
when he was struck on the head with a bucket by a prisoner close to 
him. The Naik fell down, whereupon 18 out of the’ 24 prisoners - 
broke out of the cage, seized several Snider rifles and other guns,. 
bayonets, ammunition, etc., belonging to the police and, after firing 


_upon them, wounding several and killing one constable, effected 


their escape with the guns, ammunition, etc. The appellants were 
arrested some time afterwards in Upper Burma, and: havethow been: 
convicted by the Sessions Judge of having. joined in the above out- 
break and escape, and of having committed dacoity in which one of 
the 18 prisoners who joined.in the dacoity committed murder by shoot-- 
ing the constable. The offence being one falling under section 396, 
Indian Pena) Code, the Sessions Judge has sentenced the appellants 
to death. 2 

Now, it is noticeable that the appellants were not charged with 
murder with reference to either section 34 or section 149, Indian 
Penal Code. I assume, therefore, that the Sessions Judge did not 
consider that the shot fired which killed the constable was fired in 
furtherance of the common intention of allthe 18 prisoners who 
broke out of the guard. There is certainly no evidence whatever on 
the record:to show that this shot was fired in furtherance of the com-- 
mon object of the’ prisoners, or indeed under what circumstances it. 
was fired. Such being the case it is difficult to understand the sen- 
tence which has been passed on the appellants. Upon this point the 
Judge observes :-— : 


*¢ 7 see no sufficient reason for withholding the capital sentence, ..The accused: 
are admittedly dacoits, they joined ina very daring outbreak frem custody, and, 
conjointly ‘with other prisoners, killed a police constable on the ‘spot and inflicted. 
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severe wounds upon other constables. Moreover, they stole several guns, ammu- 
nition, etc. There are no grounds fer leniency in such a case as this,” , 

These are the only grounds put forward by the Sessions Judge as 
justifying the sentence of death passed on the appellants. If all the 
prisoners in the Rangoon Jail broke out of jail tomorrow and, in the 
course of doing so, one of them killed a jail warder or constable, and 
some of them carried off a few guas or other police or jail property, 
the same grounds might be put forward jor hanging the whole of the 
Rangoon Jail population, amounting at present, I believe, to over_ 
3,500 souls. Obviously in cases of this kind one must exercise some 
little discrimination. The fact that the appellants were charged with 
dacoity when they escaped, and that they carried off, or assisted in 
carrying off, the guns and ammunition of the police, is, of course, no 
ground whatever for passing a death sentence upon them; but the 
Judge adds that they “ conjointly with other prisoners killed a police 
constable.” J do not know what the Judge exactly means by this . 
remark. There is not a particle of evidence on the record to show 
that the appellants did anything whatever that could be called killing 
a constable conjointly with any one,- They deny emphatically that 
they ever had a gun in their hands, and, although one witness says he 
saw them with guns in their hands, he does not say they fired a singlé — 
shot. I need hardly say that, if one of several rioters kills a person 
resisting him or those with him, all the rioters cannot be said to~ 
have conjointly killed him. Whether they are all responsible for the 
act of one of their party must depend upon all the circumstances of 
the case: (see cases in XJ, B. L. R., 347, and XXIV, Weekly Reporter, 
66); and, as I havé already pointed out, the Judge himself appears to 
have considered that neither section 34 nor section 149, Indian Penal 
Code, was applicable to this case. It is difficult therefore to under- 
stand his remark that the appellants killed the constable conjointly 
with the others. "a 

I observe that the Judge states that the appellants admitted that they 
“joined in the outbreak”; but I find they only admitted that they 
joined the 16 other prisoners in breaking out of the guard-house and 
escaping. They deny, as [ have said, that they fired or ever touched 
a gun, or used even physical force to any one, and with the exception 
of one witness, not a single witness for the prosecution contradicts 
this statement of the appellants. This single witness says :— ; 

“T saw the prisoner who fired the shot (that killed the constable) ; he had irons 
on. The two accused were with the escaped prisuners outside. They each had a 
gun. I distinctly saw them. I cannot say whether they had guns or rifles. 

There was no proper cross-examination of this witness as to how, 
after the lapse of two years, he could recollect that these two parti- 
cular appellants had guns. in their hands and, under the circumstances, 
Iam by no means prepared to give full credit-to his testimony upon 
this point. But the point is not of any importance. It may very 
well be that the appellants joined in robbing the police of their guns 
and so got two guns into their hands; but, as there is no evidence 
whatever to show that the appellants used these guns against the 
police, I acquit them altogether of any participation in the murder of 
the constable. ae rc IES goin: 
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-I think, however, the appellants have been properly convicted — 
‘under ‘section ‘390, Indian Penal Code. It is immaterial whether 

they actually seized any guns with their own hands. They are 
_ résponsible for the acts of their fellow-prisoners, the common object of 
_ all evidently being not only to escape but to escape armed. 

I agnordingly confirm the conviction; but in the absence of any 
evidence to show that the appellants had anything to do. with the 
murder of the constable, I reduce the seritence passed upon them to 

. 10 years’ transportation. 


Before WE. Ward, Esq. - 


Civil Revision 


No. ir. MAUNG PO KAN ». AGUN SALABOY. 

“1890. _ Mr. Hare fcr applicant. 

, 7 Civil Pesce Code (Act XIV of 1882), s, 36—Applications sent by post, 
rea A Civil Court should not take judicial notice of applications made to it by post, 


fur thé adjournment of a suit. 
I THINK this application should not be allowed. 


‘It appears that the Extra Assistant Commissioner, Yandoon, fixed 
the 22nd January for the hearing of the case, and personally informed 
the plaintiff ard. his Advocate, Mr. Hare, of the date so fixed.” 
Mr. Hare afterwards, finding that he was engaged in. some cases at. 
Rangoon on that day, wrote a letter (which was unstamped) tothe Extra 
Assistant Commissioner asking him kindly to postpone the case to 

the 25th, The Extra Assistant Commissioner, however, took the 
‘case up on the day fixed, and, as neither Mr. Hare nor his. client ap- . 
peared, he dismissed the suit ex parte. ; 

There is nothing illegal in this procedure and, as the Beira Assist- 
ant Commissioner very correctly observes, Mr. Hare ought to have 
known that the Extra Assistant Commissioner was in no way bound 

.. to recognize his (Mr. Hare’s) letter any more than he would have 
been bound to act ona formal petition, stamped or unstamped, re- 
ceived from the plaintiff or his Advocate by post. If any application 
is made to a Civil Court, it must be made by the applicant in person, 
or by his duly authorized agent in person, or by his duly appointed 
Pleader in person. This. is a standing rule which. cannot be 
departed frominany case. Section 36 of the Civil Procedure Code 
does not -recognize the practice of parties, their agents, or their, 
“pleaders making applications to Court by post. 

The Extra Assistant Commissioner, therefore, was, I’ think, quite 
right in not taking judicial notice of Mr. Hare's letter asking fora 
postponement of the case. 

Mr. Hare has strongly impressed upon this Court the fact that the - 
case was originally fixed for the r4th January, and that he went up to 
Yandoon on that date, but that, meeting the Extra Assistant Commis- 
sioner on tour in a. steam-launch, he ascertained from him that other 
“work unavoidably prevented him from taking up the case on that date, 
and so Mr.-Hare had to come back again. Mr. Hare states that the. 
Extra Assistant Commissioner did not know English and he did not» 
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understand Burmese, but that he understood the Extra Assistant 
Commissioner when he met him on the launch not to fix definitely the 


22nd January for the postponed hearing of the case but only to sug- - 


gest that date. Mr. Hare states that he replied to this suggestion 
by saying that he had not his engagement-book with him, “ and that 
if that day did not suit he would let the Extra Assistant Commis- 
sioner know.’ ‘Lhe Extra Assistant Commissioner, however, in his 
order of the 20th February on the plaintifl’s application to have the 
_ case restored to the file, says that he asked Mr. Hare to fix a suitable 
date for the postponed hearing, and, as he could not do so, he 
definitely fixed the 22nd Jauuary. The Extra Assistant Commissioner's 
version of the facts is probably the more correct one. It is not to be 
expected that he would have postponed the case séme die until Mr. 
‘Hare chose to write to him from Rangoon and tell him. what day 
suited him best. That day might not have suited the Extra Assistant 
Commissioner, and then what would have happened? Either a cor- 
respondence would have followed, which it is altogether improper 
that the presiding officer of a Civil Court should carry on with Advo- 
cates in cases pending before him, or the Extra Assistant Commis- 
sioner would have had to fix another day unknown to Mr. Hare. 
No doubt there has been some hardships to the plaintiff in this case, 
but, I am afraid, I can only hold his counsel -responsible for any loss 
‘he may have incurred. If plaintiff had gone himself personally to Yan- 
doon and applied on the 22nd January to lave the case. postponed to 
the 25th because an Advocate he had employed from Rangoon could 
not appear before that day, the Extra Assistant Commissioner might 
very.possibly have granted his application. a 
On the whole, I see no sufficient reason to interfere with the Extra 
Assistant Commissioner’s order refusing to re-open the plaintiff's 
case. Application rejected. 





Before W. E. Ward, Esq. 
QUEEN-EMPRESS v. NGA SHWE HLAING. 
The Government Advocate for Government. 
Indian Penal Code (Act XLV of 1860), ss. 409, 403—Criminal breach of trust as a 
public servant—Criminal misappropriation —Dishonesty. 

A thugyi collected Government revenue and without Government consent lent it 
out to his friends temporarily, intending to recover it and pay it into the treasury at 
a future date. His friends subsequently absconded and the ¢hugyz was unable to 
pay into the treasury what he had collected. Ne was prosecuted by Government 
under section 409, Indian Penal Code, for criminal breach of trust as a public 
servant, but the Sessions Judge acquitted him on the ground that he had no dishonest 
intention. : 

Held that the accused’s plea of honest intention was inadmissible. When a 
person misappropriates to his own use property that does not belong to him, the 


misappropriation is dishonest even though he intended to restore it at some future’ 


time, 
“THIS is an appeal by Government under section 417, Code of 
Criminal Procedure, against an order of the Additional Sessions 
Judge acquitting the accused of a charge under section 409, Indiaa 
Penal Code, brought against him by the Government. 
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The accused:is a.thugyt. He.admits having collected some Rs. 800° 
in Government. revenue and not having paid it into the Govern- 
ment. treasury. He'says he lent it out for a time to others, who were. 
his friends, cn condition that. it should be repaid when he went into: 
the district headquarters.to pay in the Government revenue collected 
by him. Afterwards the accused was put into jail in connection with 
some. offence and. his ‘friends disappeared, and the Government 
revenue has been lost; the accused pleaded he had no dishonest 
intention when he lent the money, as he fully trusted his friends to 
return it, and: the Sessions Judge has given him the benefit of the 
doubt and accepted this’ plea. a 

Such a plea is clearly inadmissible. If a person appropriates to- 
his own use property which does not belong to him, he is guilty of 
dishonest misappropriation, even though the misappropriation may 
have been for a time only (see illustration to Explanation 1 of section 
403, Indian Penal Code). He cannot plead that he acted honestly, 

The accused has failed to show sufficient cause against his convic- 
tion, I accordingly set aside the order of acquittal passed by the. 
Sessions Judge and convict the accused, of an offence under section 
409, and sentence him to two years’ rigorous imprisonment. 





Before W. E. Ward, Esq. 


-MAUNG SAN YA (Praintirr), APPELLANT, v. MAUNG: OK ano THREE 


OTHERS (DEFENDANTS), RESPONDENTS. 
Mr. P. C. Sex-for appellant. 
Buyma Land and Revenue Act UI ue 70) 88. 19, §5, 56 —Furisdiction of Crvil © 
: ; OuUre, : 

The plaintiff held paddy-land all round a village tank to which all the villagers. . 
had a right of access across his land. The villagers enclosed with a fence a piece 
of land all round, and immediately adjoining, the tank, in order to prevent plaintiff 
encroaching and interfering with their use and enjoyment of the tank, The plain- 
tiff then sued defendants to declare his title to a portion of the land so enclosed, 

Held that the Civil Court had jurisdiction to entertain the suit, there being 
nothing to show that the dispute between the parties arose ‘out of any claim to hold 
land temporarily under rules framed by the Local Government under section 19 of 
the Land and Revenue Act. ne 

THE plaintiff in this suit holds paddy-land all round a certain tank 
with a right-of-way apparently to the public across his land to the 
tank. Inthe plaint it is not very clear what the plaintiff sues for. 
He asserts his right to the tank, but his cause of action is not that. 
the defendants used the tank or excluded him from the ‘use of it, but 
that they fenced off a portion of land all round thetank .and thereby - 
encroached upon his land. rate ey * 
The first Court, I see, has treated plaintiff’s suit as one to establish 
plaintiff’s. title and to recover a portion. of this land which has been 
fenced off by the defendants upon the ground. that the fence en-: 
croaches on plaintiff's land and includes.a portion of it. The first 
Court did not regard plantiff’s suit as one to establish his exclusive. 
right to the tank, and before me it. is urged that the (plaintiff) appel- 
lant does not claim.any. such right. » “ . 
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The defence was that the plaintiff had been gradually encroaching’ 
on the tank by extending his cultivation up to it all round, and that 
it therefore became necessary to put up the fence to prevent further 
encroachments. a 

The Myodk gave the plaintiff a decree declaring how much land. - 
round the tank was to be regarded as appertaining to the tank, and. 
to which plaintiff had no claim. 

‘The defendants did not appeal against the Myodk’s decision ex- 
cept upon the question of costs, which had been decreed against 
them. 

The lower Appellate Court, without considering the question of 
costs, dismissed the plaintiff's suit upon the ground that the Civil 
Court had no jurisdiction to entertain it, as it was a revenue matter. 
The Judge says:.‘‘ Plaintiff should have petitioned on the Revenue 
side, and evidence as to whether the land was or was not public: 
property would then have been called by ‘the Court and order 
passed.” , 

The land here referred to is evidently the land immediately ad- 
joining the tank, which the lower Appellate Court finds is one which: . 
“has existed for many years and is the property of the villagers, or; 
in other words, Government property.” I do not quite follow the ~ 
lower Appellate Court in these remarks, but I understand him to 
mean that, as the tank and the land immediately adjoining it is village 
or Government property, the plaintiff, if he found that the defendants- 
had enclosed more land as village or Government property than the 
villagers or Government was entitled to, should have gone to the 
Revenue Court. || 

I know of no authonity for this view. The Civil Court has juris-- 
diction in all matters not expressly exempted from its jurisdiction by 
section 56 of the Land and Revenue Act, 1876, and that section’ does: 
not exclude cases of this description from the cognizance of the 
Civil- Courts, Possibly the Judge of the lower Appellate Court 
based his view of want of jurisdiction upon clause (a) of that section,. 
which refers to many clauses of section 55. Now the only clauses 
of this last-mentioned section that the lower Appellate Court could 
have regarded as applicable to the present case are clauses (a) andi 
(4). But it is clear that the matter of this suit is not one which had 
been disposed of by any Revenue Officer, nor, indeed, has the matter 
in this suit any connection with section 5, 10, 72, or 17 of the Land 
and Revenue Act, so that a Revenue Officer would have no jurisdic 
tion to dispose of it. Nor is the present suit a claim to occupy or 
resort to lands under section 19, 20, or 21 of the Act, or a dispute as 
to the use and occupation of such lands: sections 20 and 21 have 
nothing to do with the lands in-suit; and, as to section 19, that only 
refers to land held under temporary occupation: under the-rules of the 

-Local Government. Ail claims to temporary occupation under. those 
rules or disputes arising out of such claims are excluded from the 
cognizance of the Civil Courts-by the Act; but the present claim of 
the plaintiff, and the dispute between him and defendants, is not 
one either under, or arising out of, the Chief Commissioner’s rules = 


Criminal Appeal 
No. 152. 
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indeed, theré is nothing on the record to show me under what title 


either plaintiff or defendants claim to hold the land in suit, whether 


“as grantees, lessees, or temporary occupants. 


On the whole it appears to me quite.clear that the Civil Court has 
jurisdiction in this case. I accordingly reverse the decree of the 
lower Appellate Court and remand the case to that Court in order 
that it may dispose. of on the merits the appeal which was preferred 
to it. The appellant will be entitled to his costs in this appeal. 





Before W. E. Ward, Esq. 
QUEEN-EMPRESS v. NGA PO THET, — 
The Government Advocate for Government.: - 


Indian Penal Code (Act XLV of 1860), ss. 302, 304—M: urder—-Culpable homicide, 


The accused, acting under some provocation received from the deceased, ‘not 
being grave and sudded provocation; struck the latter one blow on the left side of 
the head with a heavy-club, from which the decedsed died within 24 hours. The 
post-mortem examination showed that deceased died from compression of the brain, 
but that his skull was not fractured. : 

Held that the accused should not have been convicted of murder, but of culpable 
homicide not amounting to murder. 

THE appellant in this case has been convicted by the Sessions 
Judge-on a charge of murder and sentenced to death. ‘ 

According to the case for the prosecution, which the Sessions 
Judge appears te have believed, the accused lived in the compound of 
the deceased. The accused one evening came suddenly up to de- 
ceased as he was sitting down and said: “ Why are you impudent— 
because I live in your compound ?” to which deceased replied : “ What 
am I impudent about” or “why should I be impudent because you 
live in. my compound? ”. and immediately jumped up, when the ac- 
cused at once struck him on the head with a cutch club which is 
described by the Sessions Judge as being a heavy piece of wood of 
hexagonal shape 2 feet long and 4 inches in circumference at the 
thick end. Only one blow was struck and the accused then ran 
away. ‘The deceased, according to the evidence for the prosécution, 
fell down insensible and ultimately died within 24 hours as he was 
being taken to hospital, The Hospital Assistant at Paungdé thus 
discribes the result of his post mortem examination of the deceased :— 

“I founda contused wound on the top of the head, left side. On opening the 
skull the fronto-parietal suture was found dislodged, There was a big clot of 
blood over the brain. The deceased died of compression of the brain. Other 


‘organs were healthy. The blow must have been given by a heavy blunt weapon” * 


It is noticeable that nothing is said here about any portion of the 
skull having been fractured, which leads me to doubt whether the 


_-blow was given with any force. The evidence also shows that the 
~ ‘blow was given with one hand, because in the other hand the accused 


held a lantern. 

If the evidence for the prosecution is to be completely believed, 
the deceased, when he jumped up on being addressed by the accused, 
did not say or do anything offensive and was also unarmed: at the 
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* same time there can be no doubt that some provocation, even though 
it might not have: been grave and sudden, had been offered to the 
accused by the deceased, for it cannot be supposed that the accused 
attacked the deceased without some reason for doing so. Upon this 
point the witnesses for the prosecution, as they often do in cases of 
this kind, have, I am inclined to think, attempted to prove too much. 

The accused practically admits he struck the deceased with the 
club, but says the deceased and others pulled his hair and ran after 
him with das because he refused to join them in dacoity. His witnes- 
ses, however, prove nothing. These are the facts of the case, and it 
seems to me that, having regard to the fact that the accused was 
-evidently smarting under some provocation given to him by the 
deceased, that he only struck one blow, and-that the blow struck could 
not have been given with much force, the case is not one which can 

_be brought within the fourth clause of section 300, Indian Pena 
Code; and the other clauses of that section are clearly inapplicable. 
No doubt it is not always easy to distinguish between acts which are 
so imminently dangerous that they must in all probability cause death 
and acts which are only likely to cause death; but where such 
difficulties arise it is incumbent on the Criminal Courts to give the 
accused the benefit of the doubt. = 

In this view I hold that the appellant should not have been con- 


victed on a charge of murder. I think, however, the appellant must 


‘be taken to have known that by striking the deceased on the side of 
the head with a heavy cutch club, such as that which was produced 


in Court, he was likely to cause death. I therefore alter the convic- 


tion to one on a charge of culpable homicide not amounting to murder, 


and, in lieu of the sentence of death passed on him by the Sessions 


Judge, sentence him to five years’ rigorous imprisonment. 


“Before W E. Ward, Esq. 
SATARA BEGUM auras MA SHWE MA (PuatntierF), Apeticanr v. THE 
‘SECRETARY of STATE ror INDIA (Derenpant), RESPONDENT, 


Mr. Maz for applicant. The Government Advocate for res- 
; pondent. 


Land Acquisition Act (X of 1870), s, 24—Givil Procedure Code, {XIV of 1882), s 
- 622—Revisional Furisdiction—Compensation— Market value of land, 


- _ Where no appeal lies to the Judicial Commissioner he has jurisdiction under sec- 
tion 622, Code of Civil Procedure, to revise the proceedings of a District Court 
under the Land Acquisition Act, 1870, in cases where the Court has not observ- 
ed the provisions of section 24 in. awarding compensation for lard taken up by 
Government under the Act. : 

The petitioner held land from Government for paddy-cultivaticn. She subse- 

‘quently, without obtaining Government permission to build upon it, used it as a 
building: site and induced persons to build houses on it and to pay her a ground 

- rent exceeding what she could have obtained by sub-letting the land for paddy- 
cultivaticn, The District Court awarded her compensation at the market value 
of similar’ paddy land in the immediate neighbourhood not used for building pur- 

“poses, ignoring the ground rent actually realized by petitioner at the time the land 
was taken up. ; ; : 

- Held that as the petitioner was not the absolute owner of the land, and the 
nature of her tenure seemed extremely uncertain, and as she had admittedly let 
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out the land for building purposes without the consent of .Government, she was not 
-entitled to clairn compensation in excess.of the market value.of paddy-land .of 


similar description in the immediate neighbourhood. 

THIS is an application under section 622 of the Civil Procedure Code 
to revise the proceedings of the District Judge of Hanthawaddy under 
the Land Acquisition Act, X of 1870, on the ground of material 
‘irregularity. ‘ 

The facts are briefly these. The Government requiring certain 
and belonging to the plaintiff for a public purpose proceeded to take 
.it up in the usual way under Act X of 1870. The petitioner refusing 
to accept what the Government offered her for the land, the matter 
had to be referred to the District Judge's Court under section 15 of 

“the Act. The District Judge thereupon issued the usual notice under 
section 19 for the appointment of assessors, and the assessors were 
duly appointed, one on behalf of Government and the other on behalf 
of the petitioner. - ae * 

The Judge and the two assessors then fixed a day for hearing the 
evidence, and, after taking all the evidence produced, the two asses- 
sors gave ‘their opinions, which were duly. recorded. The opinion of 
the Government assessor was as follows:— - . 

“I am of opinion that the compensation should be 10 percent. over the value of 
the land. The land according to my opinion on the evidence is worth Rs. 25; I 
would give Rs. 27-8-0 per acre,” 

The opinion of the assessor appointed by petitioner was recorded 
thus :— 

“I think that the land is worth Rs. 200 per acre, considering that the - poor 
woman’s earnings will be affected tothe extent of some thousand rupees on account 
,of the rents obtained.” . , 

‘The Court agreeing with the Government assessor awarded Rs, 
28-8-0 per acre as the market value of the land. The total area of 
the land taken up was 13°46 acres, The petitioner now comes up 
‘to this Court asking that it will exercise its revisional jurisdiction 
mainly on the ground that the Government assessor gave his opinion 
under a total misapprehension of the facts, as he thought that the 
“whole of the land taken up was paddy-land, that is to say, land used’ 
and occupied only for the purpose of paddy-cultivation, instead of 
which there were actually some 40 houses on it built by the occu- 
pants of the houses on money advanced to them by petitioner, and 
these occupants were, at the time the land was taken up, actually 
paying ground rent to the petitioner, at the rate of Rs. 12 per annum 
for each house; that. consequently the Government assessor did: not. 
take into corisideration at -all the loss.of income to petitioner, as. he 
was bound to do under section 24, clause (3) of the Act: he consid- 

vered only the market value of the land under clause (7) of that sec- 
-tion, erroneously assuming it’ to be.all paddy-land. 

‘Other grounds were taken up in the petitioner’s application and 
‘in the course of Mr. Man’s arguments on her behalf; but I think it 
sufficient to state with respect to these that I cannot entertain them, 
ias they do not in my opinion amount to allegations of material 
irregularity. As no appeal lies inthis case to this Court, I cannot 
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enter into the question whether either of the assessors gave 

sufficient weight to this or that consideration or to the evidence - 
. adduced: all that I héve power toconsider is whether the Judge and 
the assessors did or did not take into consideration the matters which 
section 24 of the Act requires them to consider. If I find that they 
have not done .so, then I must hold that there has been a material 

irregularity, such as would justify the interference of this Court, but 
- not otherwise. 

The Government Advocate on behalf of Government has urged that 
this.Court has no revisionil jurisdiction whatever over the proceedings 
of a District Judge sitting with assessors under the Land Acquisition 
Act in cases where no appeal lies, and in support of his contention 
has referred me to I. L, R., Xf Cal., 6; I. L. R., VIII AIL, rrr; 

dL Ra AUT Cal, go, : 

Those cases, however, go no further than to say that, when any 
Court arrives at an erroneous decision ‘upon any question of fact of 
law, and no appeal lies, the High Court has no jurisdiction undér sec- 
tion 622, Civil Procedure Code, when the Court whose order is ap- 
pealed against is not shown to have exercised its jurisdiction illegally 
or with material irregularity. Similarly, a merely erroneous consider- 
ation of the provisions of an Act by a Court having jurisdiction is not. - 
a ground for relief under section 622. In the present case no doubt 
it. can be said that the question does arise as to whether the District 
‘Judge and the Government assessors did or did not come ‘to an erro- 

. neous decision upon a matter of fact, ze. the loss sustained by the 
petitioner in being deprived of her land; but the question raised in 
this case goes further than this. Section 24 of the Land Acquisition=- 
Act requires the Court and acsessors, in determining the loss which 

’ petitioner has sustained, to take into consideration certain matters,- 
or, in other words, to exercise its jurisdiction in a particular way" 
and the question which-now has to be determined is whether the pro- 
cedure laid down by the law has been followed. If that procedure 
has not been followed, the proceedings of the Court and assessors 
must be declared to be irregular. Whether the irregularity was 
‘material or not is a question the determination of which must depend on 
the facts of the case. I conceive that it could scarcely be argued with 

any show of reason that if the Judge and assessors had taken no 
evidence in thecase, oriftheyhad assessed the Compensation to be 

- awarded without any reference to the market value of the land, or to 
theloss sustained by petitioner, this Court could not interfere in 
‘revision. It would be very lamentable ifthat were the real state of the 
‘law, and no check could be exercised by this Court over District Courts, 
-especially in this ccuntry, where the presiding officers of those Courts © 

'.are either themselves the Collectors or the superior officers of those 
-who are by Government invested with the powers of a Collector, under 
athe Land Acquisition Act. For the above reasons I have very little 
‘doubt as to ‘this Court having full jurisdiction under section 622, 
‘Civil Procedure Code, to compel all Civil. Courts subordinate to it in 
all civil cases to exercise their jurisdiction in a proper way and in 
accordance with the directions laid down by law for their guidance. 
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So, in the present.-case, what I have to determine is whether the Dis- 
trict Court of Hanthawaddy and the assessors who sat with it Have,. 
or have not, observed the directions laid down in section 24, Act X, 

1870, in assessing the compensation to be awarded to the petitioner. 

The question is not whether the Court or either of the assessors mis- 
construed that section, but: whether or not they disregarded or over- 
looked it altogether. 

Now it is in evidence in this case that the land taken up, measur- 
ing 13°46 acres, consisted, at the time it was taken possession of by 
Government, partly of land occupied by houses and partly of paddy- 
land either lying waste or actually under cultivation. The petitioner 
in hér evidence states as follows :— 

“1 am the owner of the land, the subject of this case. I bought it from Saya Po 
six or seven years ago for Rs.go. Sava Po wasmy debtor ; so i got theland cheap. 
He owed me Rs. 1,000 besides interest. * * *, The la nd was ina very bad 
state and swampy. 1 asked the people to come and build houses, and they did so, 
and they gave me a rupee a month (per house). ‘here were some 60 or 70 houses 
on my land paying me for the use of the land. Several have removed and. come, 

up near the bazaar. This was owing to the building of the bazaar. There are ~ 
only 42houses now, Each used to pay me Re. rt a month. They have ceased to 
pay since the land was taken up. Besides the land occupied by these huts the land 
behind the houses is cccupied by paddy. I got 45 baskets last year and some- 
times get 100 baskets as rent. * * Saya got the land from the Bur-- 
mese Government and cleared the ve on it * *, I have spent nothing 
on the land, the people who build houses do so at éhete own expense, They want 
to buy the iand, but | will not sell it. I lend them money. They still owe me five 
or six hundred rupecs, 1f the Government takes the land, 1 shall lose the money 
advanced on the security of the houses. For that reason 1 do not wish to sell it for 
less than Rs. 10,000. Some of the houses are mortgaged to me, others are not.” 


. In answer to the Government assessor the petitioner said :— 


* I take interest on the money lent. I collect the interest myself and I also em- 
ploy an agent. The reason that I want to get so much as Rs. 10,000 for land I 
purchased for Rs. go six years ago is that I have been at much trouble and expense 
coming frequently to Hmawbi on account of this land, and my railway j journeys to 
Hmawbi alone for the past six years amount to something considerable * *, 
lam aware that I cannot turn my cultivable land into a bazaar without the con- 
sent of the authorities. People suid I would get permission,” 

Now I think that these replies of the petitioner to the Government 
assessor show that not much weight can be attached to petitioner's 
allegation in her petition to this Court that the Government assessor 
assessed the compensation in ignorance of the facts and in the belief 
that the land was -all paddy-land and not built upon. Indeed, unless 
the Government assessor slept throughout the proceedings and when 
the Judge took down all the evidence in the case, including that of 
the petitioner, it is impossible to believe that he was not fully aware of 
the facts of the case and of the grounds upon which the petitioner pHE 
forward. her claim to'so large a sum as Rs. 10,000. 

It still remains to be determined, ‘however; whether the. Ditswiet 

- Conrt and the assessors, in valuing the land, took. into consideration 
allthe facts that they were bound to consider. One of those con- 
siderations, it is urged, should have been the annual loss of ground 
sent sustained by plaintiff, assuming her evidence to be trustworthy, 

and which, she says, she realized: “just before the land was taker.. 
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According to her account there were 40 houses on the land paying her 
Rs. 480 per annum as ground rent. Have the assessors and the 
District Court taken this alleged loss into consideration, and, if not 
were they bound to doso? 

I have already noticed the recorded opinions of the assessors. The 
assessor appointed by the petitioner distinctly refers to this loss as 
affording the main ground for the award which he gave. The Gov- 
ernment assessor, however, ignores it aitogether, but without assign- 
ing any reason. The following extract from the District Judge’s 
judgment shows how far he considered this point. He says:— 

“Tt is in evidence that land in the neighbourhood has recently been bought for 
much less than this ’’ (z.e., what the Subdivisional Officer of Insein, acting as Col- 
lector under Act X, 1870, offered, namely, Rs. 25 an acre). “The owner has let 
people build huts on the land who pay her as rent a rupee a month and the produce 
in paddy is 45 baskets. It is evident that the income derivable from the ground rent 
on huts is not to be relied upon as permanent, for half of these paying squatters have 
taken themselves off within the year and the income derivable from the cultivation 
is not such as to warrant even the valuation put on the land by the Collector.” 

These remarks of the District Judge clearly show that he believed 
the allegation of plaintiff as tothe amount of ground rent she realized 
annually up to the time the land was taken up, but he refused to give 
compensation for the loss of this rent because it was not a permanent 
rent, the number of houses having in the year before the land was~ 
taken up considerably decreased as compared with the number first 
built upon the land. Ignoring, therefore, this loss of ground rent 
altogether, the District Court (and 1 presume the Government assessor . 
also, for the District Judge records that he agrees with him), assessed 
the land at zts market value as ordinary paddy land. It is against 
this procedure that the petitioner now appeals. dl I 

I observe that the petitioner’s application refers especially to the 
word “earnings” in clause (3) of section 24 of the Land Acquisition 
Act, but I may say at once that that clause has no application. to the 
present case. What undoubtedly has to be taken into consideration 
in this case under the first clause of section 24 is the zarket value at 
the time it was taken possession of by Government. Now the market 
value may, as pointed out in Beverley’s Notes cn section 24 of the 
Land Acquisition Act, be calculated in any one of the following three: 
ways :— 

: (i) by ascertaining the price at which the land taken, or any part 

of it, has sold on previous occasions}; or 
(ii) the present rental. of the land which may be capitalized at so 
.. many years’ purchase ; or i: ' 
(iii) the price at which similar land in the neighbourhood has been 
. sold. 
. Whichever of these methods we adopt in the present case in arriv- 
ing at the true market value of the petitioner’s land, it is quite clear 
that the petitioner could not, in addition to that value, obtain coni- 
pensation for,loss of rent on the plea that such rent constituted her 
earnings within the meaning of the ¢4¢rd clause of section 24. The 
rent which the owner of land actually realizes is ,included in the 
- market value, and it cannot be taken into consideration twice over. 
33 


STA ’ SELECTED JUDGMENTS AND RULINGS, 





7 


’ There still remains the question: whether the District Judge and the 
Government assessor were right in assessing the market value of the 
petitioner's land as if it was all ordinary paddy-land, when, as a thatter 
of fact, the land was only partly paddy-land, the.rest being, as we have 

seen, at the time it was taken up, used for building purposes. ‘The 
contention of Mr. Man is that the whole of the land, though not ac- 
tually built upon, was fit for building purposes as evidenced by the 
fact that it was taken up by Government for such purposes, and I do 
“not understand this to be disputed by the Government Advocate. 
Then Mr. Man has quoted the case of Premchand Barrailv. Collec- 
tor of Caicutia, given.in 1. L.R., H Cal., 103, where it was laid down 
that the fairest and most favourable principle of compensation to the 
owners of land was to enquire “what is the market value of the pro- 
perty, not according to its present disposition, but laid out in the 
most lucrative and advantageous way in which the owners could. 
dispose of it.” Reference has also been made to the:.case of the 
Collector of Poona v. Kasinath Khasgiwala (1. L. R., X Bom., 585), 
where it was said that the most advantageous way in which the owner 
could dispose of the land was by laying it out for building. purposes. 
“The question then is,” the High Court observed in that case, “what 
would ‘be its market value ifso laidout; and the most reliable ‘ evi- 
dence on that question must be the rates per square foot,at which. 
similar building sites in the neighbourhood have recently. been. sold,” 
and I understand Mr. Man’s contention to be that the District Judge 
and assessor, on the authority of the above cases, should have treated 
tke whole of plaintiffs land as if it were a building site, and should _ 
have assessed it at so much per square foot at which similar building — 
sites in the neighbourhood have recently been sold, Ne eg ee 
Iam clearly of opinion that these rulings of the Calcvtta and 
Bombay High Courts are not applicable to the petitioner’s case. The 
petitioner has admitted that she had no power without the permission 
of Government to lay the land out for building sites. She was thus 
not the absolute owner of the land, ina position to deal with and 
dispose of itas' she thinks proper. Indeed, there is no evidence on 
the record to show under what tenure she holds the land. She says 
her vendor got the land: from the Burmese Government, but whether. 
under a temporary lease or as an absolute grant she does not say, nor — 
does she say that such grant or lease has been confirmed by the 
British Government or what title in the Jand the British Government 
-has given her. It may be, therefore, that the petitioner is a mere 
squatter, or tenant-at-will under the Government, in which case she 
is not entitled to any compensation for loss of ownership; but only — 
for the loss’ of her very limited estate in the land. Mr, Man has been 
unable to state. what the nature of the petitioner’s interest-in the. land 
is. That-being so, any argument based on .the two rulingsI have | 
referred to-is, in my opinion, futile. Wala 

‘Itfurther ‘remains “to. consider. whether,in assessing the: market . 
‘value of:the land, the. Judge: ‘and. Government assessor should havé- 
assessed it,.as‘ they evidently did, as ordinary paddy-land, . accorditig | 

_ to the value-of similar land: in the -immediate. neighbourhood, - or they 
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should have capitalized the rental which the petitioner actually was 
receiving from the landand houses upon it when it was taken up. I 
think that the method adopted by the Judge and Government assessor 
was right. The land was admittedly held by petitioner as paddy-land 
and assessed to revenue by Government as such, that is to say, as land 
to be used for cultivation only and not as land to be used for building 
purposes. The plaintiff admittedly had no legal right to use the land 
for any other purpose, and all that she can claim compensation for is 
the loss of such right of use and occupation as the Government had 
given her in the land. Though she has managed, by sub-letting a 
portion of the land for building purposes without obtaining the con- 
sent of Government, to secure a larger rental for a year or two than 
-she could have secured by sub-letting the Jand for paddy-cultivation, 
Ido not think she should be allowed to claim against Government 
compensation for the loss of rent so obtained. 

On the whole I see no sufficient ground for interfering in revision 
in this case. I cannot say that think the petitioner has received 
very generous treatment on the part of the District Judge and the 
Government assessor. At the same time I cannot say their pro-~ 
ceedings disclose anything that can be called material irregularity: - 

The application is accordingly dismissed with costs. 


Before W. EB, Ward, Esq. 
QUEEN-EMPRESS v. MI MIN KAUNG,* Criminal Revision 





_ Gattle Trespass Act (I of 1871), ss, 20, 21, 22, 23—-Griminal offence—Jllegal seisure a teas 
of cattle—Compensation~-lmprisonment in default—Gosts, pe Sune 
The illegal seizure of cattle under the Cattle Trespass Act, 1871, is not acriminal 9 


-offence. ects, 


A sentence of fine fcr illegal seizure of cattle and a sentence of imprisonment in 
default of payment of fine or ccmpensation awarded fcr illegal seizure is illegal. 

In awarding compensation for illegal seizure of cattle the complainant’s costs in« 
‘curred in prosecuting his complaint may be included in the compensation award. 

THIS case has been referred by the District Magistrate of Sandoway. 
It is a case of complaint under section 20 of the Cattle Trespass Act, 
1871, of illegal seizure of cattle by the accused. The Magistrate 
who tried the case treated the complaint as if it were a charge of a 
criminal offence. He found the complaint proved and sentenced the 
accused to pay a fine'of Rs. 5, or in default seven days'[simple imprison- 
ment. He further ordered Rs. 4-6-oout of the fine, if realized, to 
be paid to the complainant, this being ‘the amount of pound fees the 
complainant had to pay. The accused was further ordered to pay 
complainant the costs in the case. , 

‘The illegal seizure of cattle under section 22 of the Cattle Trespass 
Act is not a criminal offence, and it is not lawful to passa sentence 
‘of fine, or of imprisonment in default of payment of the compensation. 
awarded, in a matter falling under section 21 of the Act (see II, C. 
iL. R., 507). The Magistrate can only award compensation ; and, if 
‘the compensation awarded isnot paid, he can proceed to recover it 
under section 23 of the Act as if it was a fine imposed by him, — 





* of. Act V of 1858 (Code of Criminal Procedure), s. 4 (0). 
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_The District Magistrate thinks that the compensation awarded 
“should not include the costs of the complainant in bringing and 
prosecuting his* complaint, but I do not see why the complainant 
- should not recover ‘all the expenses he has incurred in this matter. -: 
Section 31 of the Court Fees Act is, of course, not applicable (see VIE 
I. L. R., Madras, 345). 


I set aside the order of the Magistrate and direct that the defendant 
pay compensation to the complainant as follows :. ; 


Ps 








Rs, A. 
Stamp on complaint es Per - 0 8 o 
Summonses  ~ ae, tae 3.0 0 
Pound charges ; ae aa oui - 4 60 
Total ie 714 0 
Before W. E. Ward, Esq. 
riminal Appeals KAW ZAN anp ormers v, QUEEN-EMPRESS, | 
ae ae Criminal Procedure Gode (X of 1882), s. 34—Sessions Fudge—Confirmation of 
1890. 7 : f sentence, ae oe 
Fay In every case referred to him fcr confirmation of sentence under section 34 of the 


Criminal Procedure Code, it is the duty of the Sessions Judge to carefully weigh 
the evidence-himself and not to rely solely upon the weight attached to it by the: 
referring Court, 2 ia 

THE appellants in this case have been convicted by the District 
Magistrate of committing dacoity in the village of Langyo, and the~ 
convictions and sentences have been confirmed by the Sessions Judge 
on reference under section 34, Criminal Procedure Code. 

Ican scarcely think that the Sessions Judge, when he confirmed 
the convictions of the five appellants, carefully considered the volum- 

’ inous evidence which has been recorded. The Judge says :-— 

The case was carefully considered by the District Magistrate and the . evidence 
weighed. He believed the cases established, and I have no reasun for holding a 
contrary opinion, The conviction and sentences are confirmed,” Fes 
' This is the whole of the order recorded hy the Sessions Judge on 

the reference made to him by the District Magistrate, If every con- 
“ “yviction and sentence sent up by a District Magistrate for confirmation | 
under section 34, Criminal Procedure Code, is confirmed upon such. 
grounds.as those put forward by the Sessions Judge, the provision of 
the Code which requires the reference to be made might as well be 
dispensed with. In every appeal, and.a fortiort in every reference 
“under section 34 of the Code of Criminal Procedure, it ‘is obviously” 
the duty of the Sessions. Judge to carefully weigh the evidence him 
self and not to rely solely upon the weight attached ‘to it by the Court — 


whose order is appealed against or is referred for confirmation. No — 


doubt an Appellate. Court is right in attaching in all cases a certain. 
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weight, and in some cases very considerable weight, to the fact that 
the lower Court believed the witnesses for the prosecution ; but even 
in such cases the Appellate Court is not justified in placing complete 
reliance upon the lower Court’s view as to the credibility of the wit- 
nesses, It is bound to look into ail the circumstances of the case and 
to see whether they in any way impugn the statements made by them. 
Moreover, the present case is not one where the sole question to be 
considered is whether the witnesses for the prosecution are to be 
believed-or not. Noless than &4 witnesses for the prosecution have 
been examined, With respect to two of these the question does arise 
whether they are to be implicitly believed ; but with respect to all the 
others the question is whether, if believed, their statements are suffi- 
cient to connect each of the appellants with the dacoity they are 
charged with having committed. , 

The two witnesses "have referred to are the first witness, who 

says he recognized one of the appellants only, Talok Gyi, as among 
the dacoits, and avituess No, 8, Talok Pyu, who says, but whom the — 
District Magistrate has himself discredited, he heard a consultation 
among three of the appellants only (of whom Talok Gyi was not one) 
about committing a dacoity in. Langyo, and that he heard the same 
three appellants two days after the dacoity say “We have dacoited. 
If the viliagers become witnesses for us we will stay; if not, we will 
kill them and abscond * * * Shwe Ka (one of the appellants) 
said they would dacoit Mya Tha Aung’s house.” 
. This is the whole of the evidence connecting any of the appellants 
with this dacoity. All the evidence in the case given by the remain- 
’ ang 12 witnesses for the prosecution may be summed up as follows: 
‘These witnesses on the day before the dacoity saw and heard two-or 
more of the appellants consulting together about committing a dacoity 
somewhere, the place not being specified, at some future time, the 
date not being specified. Then, sometwo or three days after this 
particular dacoity occurred, two or three of the appellants made 
anxious enquiries about Talok Gyi, who, it appears, was arrested 
at once, and apparently on the information given by the first witness 
that he had recognized him. According to these witnesses two or 
three of the appellants wanted to know whether Talok Gyi had been 
released or not and whether he had confessed or implicated them in 
any way ; they werealso anxious that the witnesses should give evi- 
dence in their favour in case the police arrested them on suspicion; they 
were also absent from home and apparently keeping out of the way 
of the police. 

Now it isquite clear that all the evidence given by these last-men- 
tioned witnesses, whatever ground it may afford for suspecting the 
appellants of having been concerned in this particular dacoity, is 
utterly worthless in the absence of any other evidence to show that’ 
they were so connected ; and, as already pointed out, there zs no 
vther evidence. The evidence of these witnesses does not touch 
Talok Gyiat all, so far as it referstothe conduct of the appellants 
afier the dacoity, because he ya immediately arrested ;, and,sofar - 
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as it implicates him as having taken a part in the consultation before 
-the dacoity, the witnesses are so at variance upon the question as to 
whether he was or was not present at that consultation that no credit 
whatever can be placed upon their, statements so far as this pat- 
ticular appellant is concerned. In regard to the other appellants the 
evidence of the witnesses proves.no more, even if implicitly believed, 
than 'thatthey are men of bad character with no ostensible means of . 
livelihood, and that on a particular occasion they planued to commit 
a dacoity somewhere or other and at some time. or other. Ihave had 
repeatedly to point out in similar cases that have come before me in 
appeal that evidence of this description, standing alone and not ad- 
diced to corroborate other evidence connecting the accused with the 
particular ctime charged, is worthless. T he District M agistrate, I I 
observe, says he cannot believe that innocent men would have a 
sconded as, he says, two of the appellants did ; and in another part 
his judgment he says these two men told a witness “ to tell the kye- 
dangyz to be a witness for them, and that otherwise they would 
abscond—Anglice become outlaws.” It may beno doubt that in some .. 
cases to abscond means to become an outlaw ; but, being familiar with 
_ cases in which men who cannot claim to be good characters and are 
often known to the police as the very opposite keep out ofthe way. 
of the police for fear of being arrested and charged with crimes they - 
», never.committed, I am not disposed to ‘adopt the District Magistrate’s » 
definition of the term “absconding.’ ‘The appellants ‘may not be. 
honest. men ; but, whether honest or dishonest, the prosecution in this 
"case was bound to prove that they were each one of them concerned 
_in the particular dacoity they are charged with having committed. 
Tosumup. The only evidence in this case against. the appellants 
_ is this. Appellant No. 3 (Talok Gyi): was identified at the time of — 
the dacoity. There is no other evidence against him whatever, as the 
evidence of the numerous witnesses regarding the conduct of the ap- 
' pellants before and after the dacoity dees not, as already pointed out, . 
touch this appellant at all. I find it quite impossible to uphold the 
conviction of Talok Gyi on the uncorroborated testimony of this one 
witness only. panDGIEIE NT set aside his conviction and. direct his 
release: 
_ Against the other appellants there is absolutely no evidence what- 
ever “(if we exclude the testimony of the 8th witness whom the Dis-. 
trict Magistrate has not believed), except that of the rath w itnesses I .. 
haye referred to, who, where they have deposed to anything at alk. 
against the appellants, have deposed only to the conduct .of the ap- 
pellants before and after the dacoity. That evidence, had it been | 
adduced to corroborate other evidence in the case, might have been 
“deserving of consideration. Standing. alone as it ‘does, ‘and seeing | 
“that it does not connect any of the “appellants with the. particular 
“crime charged, it cannot be considered as sufficient to warrant their, 
conviction: 
-Laccordingly set aside the coletion, and sentences ‘of all the: 
appellants and direct their immediate release. 
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[SPECIAL COURT,] 
Before W.F. Agnew, Esq., W.E. Ward, Esq., and D.G. Macleod, Esq, 


Tue CHARTERED BANK or INDIA, AUSTRALIA, axp CHINA (ApP- 
PELLANT) @%. (1) VEERAPPA CHETTY anp anotuer, (2) J. E. G. 
VILLA, OrFictaL ASSIGNEE AND ASSIGNEE OF THE ESTATE AND 
Errects oF KOO ENG SWEE, Insotvent (RESPONDENTS). 

Messrs. Moylan and Zddisfor ap- | Mr, Fox for respondents. 
pellant. Z 

Contract Act (IX of 1872), s. 251~Partnership—Powers of partners—Legal 

morigage— Equitable mortgage. 


Per Ward and Macleod, 7¥.—Every partner in a trading firm has, in the 
absence of any restriction by agreement among the partners, an implied authority 
to borrow money for the purposes of the. firm on the firm’s credit and, for that 
purpose, may pledge the personal property of the firm. He may also create an 
equitable mortgage by deposit of title-deeds of the real estate of the firm; and this 
power extends also to assignments of such property as security for antecedent 


debts. 
Per Ward, ¥.—In the absence of any such restriction as is referred to in section 


251 of the Contract Act, and of any evidence to show that it is not in accordance 
with the usual practice of native trading firms in this country to allow the manag- 
ing partners of such a firm or branch of the firm to pledge the real property of:the 
firm as security for a debt, present or antecedent, incurred by, or on account of, 
the firm and for its benefit, it must be held ihat the managing partner of the Singa- 
pore branch of a native trading firm which had branches in Rangron and Singa- 
pore had -implied authority to create both a legal and equitable mortgage of-a 
house in Rangoon, the property of the firm. 

THE Judgment of the Court was delivered by— 

WaArRD, J.—The main question which we are called upon to deter— 
mine in this case is whether a managing partner of a brauch of a 
native trading firm has in this country implied authority to crea'e an 
equitable mortgage of immoveable property belonging to the firm. 
The partnership in this case was an ordinary native trading partnership. 
consisting of two branches, one branch carrying on business in Rangoon. 
and the other at Singapore. Each of these branch firms drew bills on 
the other against goods consigned: each branch had a managing part- 
ner who transacted all the business of the branch. The ostensible 
manager of the Rangoon branch was Koo Eng Swee, and of the 
Singapore branch Koo Thuan Seny: the other partners in the firm 
. appear to have been only dormant partners. [Early in 1889 the Singa- 
pore branch got into difficulties with their creditors and stopped pay~ 
ment; and, on being pressed for payment by a firm of Chetties there: 
Thuan Seng, in consideration cf being allowed time, entered into ani 
agreement with the Chetties some time in the beginning of April 1889 
to give them promissory notes for the amount due and to execute a 
legal mortgage of a certain rice-mill in Rangoon, the property of the 
firm. The mill at that time had been mortgaged by Eng Swee to a 
Chetty in Rangoon. “Eng Swee, however, paid the mortgage off, 
obtained the title-deeds of the mill, and, at Thuan Seng’s request, sent 
them to him at Singapore. Thuan Seng then deposited the deeds 
with the Chetties,:-who got a‘deéd of mortgage drawn up and sent it to 
‘Rani good nsonie time in August'for registration. - oS i 
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On the 2nd September Eng Swee was adjudicated an insolvent in 
the Court of the Recorder on the petition of the appellants, and the 
‘mortgage deed was never signed by him. Meanwhile, however, 
Thuan “Seng had executed the necessary promissory notes in May 
. 1889 in favour of the Chetties, and the Singapore branch proceeded 
-,to carry on business until about three weeks before the first: promis- 
_-sory note fell due, that is to say, up to the end of September or there- 
abouts. Thuan Seng then disappeared, and the firm was unable to 
meet the first note, which fell due on the 15th October. On the 26th 
September an order was made by the Recorder, on the application of 
the appellants, directing the Official Assignee to sell the mill free 
from the alleged mortgage and to retain the proceeds until the further 
order of the Court as to the validity of the mortgage. The sale having 
been effected in. accordance with thege orders, the learned -Recorder 

- proceeded to determine the question of the validity of the mortgage; 
and the decision he has come to upon this point is that, by depositing 
the title-deeds of the mill with the Chetties, Thuan ‘Seng made an 
equitable mortgage thereof in their favour. He also found that the 
deposit of the deeds was made with the full knowledge and consent 
of Eng Swee, and so declared the Chetties to be entitled to the sale- 

. proceeds of the mill. It is sae this order that the present appeal 
is preferred. 

it seems to me that, for the purpose ‘of determining the main issue 
in this case, it is not necessary fo- us to travel outside ‘the four corners 
of the Indian Contract Act. Itis doubtless true that this Act does: 
not lay down any rules as specially affecting dazzd, e.g. sales, mort- 
gages, leases, etc. As has been pointed out by Cunningham in- his: 
edition of the Act, the law of contract “is so diverse in. “its aspects 
in different parts of the Empire as to render it unsafe to deal with 
them in a. general enactment.” The Act, however, lays down, 
general rules which the Courts of India are bound to follow, and, in 
applying those rules to the case now before us, care must, I think, be 
taken that we do not hedge them round with limitations borrowed 
from the contract law of other countries, the rules of which may be 
based cn Considerations which have no application whatever to India, 

Now section 28t of the Contract Act appears. to’ me perfectly clear 
and explicit, It says that ‘each partner who does any act necessary 
jor or usually done in carrying on the business of suck a partner- 
ship as that of which he is a member binds his co-partners to the 
same extent as if he were their agent. duly appointed for that pur- 

. pose”; and then follows an exception to the general rule which has 
no application to the present case, as.it is not pretended that there 
was any agreement-between the partners of the firm of Eng Swee, 
Thuan: Seng, and others, that any restriction should be placed on the, 
powers of any one of them. 

Now, with regard.to the question of necessity, I tran little to ans 
to the remarks of the learned Judge of Moulmein: There is no rea-. 
sonable ground for doubting the necessity of the mortgage effected by 
Thuan Seng: The evidence clearly shows that the Chetties insisted. 
on security: ‘being given in consideration of their consent to grant. time, = 
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-and, to use the words of Wilson, J., in the case of Bemola Dassee v. 
Mohun Bose, 1. Le R., 5 Cal., 792, “when a business is carried on. 
‘upon credit, whether it be an English house living upon the discount 
facilities given by European bankers, or a Native firm living upon 
advances made by Native shroffs upon Adth-chztidés, in either case, if 
’ the banker insists upon security, it is, | think, a commercial neces- 
sity to give security. The alternative is the stoppage of the busi- 
ness.” 

The next question to be considered is that of usual practice, and, 
in connection with this point, it is necessary to notice that the words 
used in section 251 of the Contract Act are not ‘‘such partnership,” 
but “such a partnership.” We are not, therefore, called upon to 
consider whether it was the usual practice in the particular partner- 
ship of Eng Swee, Thuan Seng, and others for the partners generally, 
or for either of the two managing partners, to exercise, in case of 
necessity, an implied authority from the firm to pledge immoveable 
property belonging to the firm. The real question we are called on 
to decide is whether this is not the usual practice in India in all part- 
nerships such as that of which Thuan Seng was a member. ; 
~ Now itis admitted in this case that the partnership of Eng Swee, 
‘Thuan Seng, and others was an ordinary Native trading partnership. 
It is also admitted that the rule in England obtains in India that every 
partner in a trading firm has implied authority, in case of necessity, 
to borrow money for the purp2ses of the firm and, as a necessary conse- 
guence, to pledge the personal property of the firm. It is denied, 
however, on behalf of the appellants that this necessary consequence 
extends to the pledging of the immoveable property-of the firm, and 

/in support of this view the common law of England is quoted, which 
‘has laid down the rule in that country that a partner in a trading firm 
has no implied authority to effect a legal’mortgage of real estate 
belonging to the firm. 

‘Now, in the first place, I do not see how the common law of Eng- 
land as to what is legal or illegal in that country affects the question. 
of usual practice in India. Assuming that practice to exist, it certainly 
cannot, ] think, be urged that it is illegal, when the Indian Contract 
Act places no limitation whatever upon the general rule. Then, as 
to whether the practice exists or not, it seems to me that the burden 
of proof.is on the appellants to show that although it exists in this 
country in the case of personalty, it does not, in Native firms, exist in 
the case of realty, and that, although the implied authority of a part- 
ner to pledge the personalty of the firm is a necessary consequence of | 
his implied power to borrow on the firm’s credit, the pledging of realty 
is not a necessary Consequence. Upon this point nothing whatever 
has been urged before us, and no reason given for recognizing any 
such distinction in this country. 

As Lindley in his work on partnership tells us, the implied power 
of a partner to borrow has long been recognized by the Courts of 
England (and it has also been recognized here), “. because the sudden 
exigencies of commerce render it absolutely necessary that such 

- power should exist.” It isa necessary consequence of this that a 
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partner should have an implied power to pledge, in case of urgent 
necessity, the property of the partnership ; otherwise the power to- 
borrow would be useless, inasmuch as no one cares to lend without 
security ; and, if that be so, itseems to mea curious distinction to: 
lay down in this country that, although the exigencies of commerce 
justify a partner pledging the moveables of the partnership to the 
value of a lakh of rupees, they do not justify the pledging of a house: 
valued at, say, Rs. 100. ‘In the absence of any authority to show us: 
that such a distinction has been recognized by any of the Courts of 
India as applicable to Native firms, I do not think we are justified in 
recognizing it here. 

The rule of common law in England, which does: lay down such a. 
distinction, is, in my opinion, clearly not applicable to this. country, 
where the law relating to the transfer of property recognizes no 
difference between realty and personalty. I think there can be no 
doubt that the limitation which the common law of England places upon 
the general rule as to the powers of partners is based entirely upon ~ 
the consideration of what the English law is in relation to realty ; and, 
as I have said at the commencement of this judgment, we must be 
careful not to import into this country, in dealing with cases that 
come before us, considerations which have no application to it. 


On these grounds I hold that Thuan Seng, who was the managing 
partner of a branch of an ordinary Native trading firm, had implied. 
authority, in case of necessity, to-make a legal mortgage of any 
property belonging to the firm, whether real or personal; and it: 
necessarily follows from this that he had authority to create an equit- 
able mortgage of any such’ property, I consider that he -had this. 
power, even if he had not acted with the full knowledge and consent: 
of Eng Swee, the managing partner of the Rangoon brancli-of the. 
firm, it being obviously for the benefit of an cntire firm that every 
branch of it should be solvent. I also entirely agree with the view 
taken by the learned Recorder, and also by the learned Judge of 
Moulmcin, that Eng Swee was fully cognizant of the reasons for which 
Thuan Seng required the title-deeds of the mill to be sent to him. 
As. to the dormant partners of the firm, there is nothing on the 
record to show whether they did or did not consent to the deposit of. 
the title-deeds; but whether they did so or not, I am clearly of opinion 
that such consent was not necessary. The outside public,. when 
dealing with Native firms, as a rule know nothing of the dormant 
partners; the ostensible owner .of the partnership property is to- 
them the managing partner, who transacts all the necessary business: 
of the firm with the full knowledge and consent of the other partners; . 
and they ordinarily assume him to have full power to do everything- 
that may be necessary for the benefit of the firm, If we were to lay- 
down now for the first time any arbitrary rule, based on consider-- 
ations of English law, declaring that the powers of the. managing. 
partner of a native firm are limited, whatever the necessities of the 
firm may be, sucha rule would, Ihave no doubt, have the effect of 
hampering very considerably the commercial business of the country.. 
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: The outside public generally, and the money-lenders of India in par- 
ticular, would, I think, in their ignorance as to who were the dormant. 
partners of any particular Native firm, either cease altogether to deal 

_or, at any rate, considerably curtail their dealings with it, and the 
power which all partners in any trading partnership admittedly have to 
borrow in case of emergency would practically become inoperative. 


I have been unable to find any distinct authority in support of the. 


view whichI hold that a managing partner of a Native ficm in India 
has implied authority in cases of necessity to pledge the real estate 
of the firm, In the case of Fuggeewan Das Keeka Shah v. Ram Das 
_ Brijbookun Das, 2 M.1.A., 487, which was acase of contractual 
“ native partnership, it was held that where two out of three partners. 
in a trading partnership executed a legal mortgage of immoveable 
partnership property, the third partner, whe did not join in the execu- 
tion of the mortgage, was bound by the mortgage if it was effected 
on partnership account. It is not, however, quite clear whether the 
Privy Council intended to lay that down as a general rule, or regarded 
only the circumstances of the particular case which was then before: 
them, and in which it was shown that the non-executing partner, like 
Eng Swee in the present case, was fully cognizant of the mortgage 
and had not objected to it. Itis also doubtful from the report of the: 
case whether the question was raised otherwise than incidentally, 


and discussed. So far as it goes, however, the case does support the- 


view that a partner in a Native trading partnership has implied 
authority in this country to meke a legal mortgage of the real estate- 
of the partnership for the benefit of the partnership, and if he has. 


such authority, then there is no doubt that he can make an equitable- 


mortgage of such estate, and. there isno necd to consider the English. 
authorities referring to equitable mortgages. be 


The case of Bemola Dassee v. Mohun Bose, 1,L.R., § Calcutta,. 
792, does not assist us much. That was a case of contractual part-. 
nership between the Karta, or managing member of a Hindu family,. 
on the one part and another. person having no connection with the: 
family on the other, The manager of the family and this person. 
mortgaged, for the benefit of the partnership, property belonging to- 
the latter, and also a portion of the family property, but without the- 
express consent of the family. The other members of the family ac-- 
cordingly contested the validity of the mortgage. The question raised 
was whether the Xara had implied authority from the other mem-- 
bers of the Hindu family to mortgage the family property for the 
‘benefit pf the partnership. Garth, C. J., expressed a doubt as to 
whether the managing member of a Hindu family could mortgage the 
family property for necessary purposes ;:but he held that, under the. 
-peculiar circumstances of the case, the mortgage in question should. 
be recognized as an. equitable mortgage by which all the members: 
of the family were bound; and he further: quoted with approval. 


the opinion of Lindley, which has been quoted by the learned. 
Reccrder in his judgment, and which refers to equitable mortgages.. 


created by the deposit of title-deeds. That opinion is that, although 
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the question has never been raised or decided.in England, such a 
mortgage ought to be held valid in all cases in which it is made by a 
partner having implied power to borrow en the credit of the firm. 


Thus the case in I. L. R., 5 Calcutta, 792, assists us only in so far as 
it shows that Garth, C. J., approved of Lindley’s dictum and applied it 
‘to a case-of actual mortgage by deed, the validity of which asa legal 
mortgage he considered doubtful. In the present case I do not think 
it is necessary to consider what the English Jaw is, or ought to be, as 
to the power of partners to effect equitable mortgages of partnership - 
Property by the deposit of title-deeds. Ifmy.view is correct that a 
legal mortgage would have been valid in this case, it follows that the 
equitable mortgage actually effected by Thuan Seng: is equally so. 


‘Upon the minor questions which have been raised in the course of 
the arguments in this case, namely, (1) as to whether the mortgage 
was fraudulent, (2) whether it was made on the credit and for the 
benefit of the firm, and (3) whether such a mortgage could be made 
for an antecedent debt, I have nothing to add to the remarks of the 
learned Judge of Moulmein with which I entirely agree. 1 would 
only say, with reference to the contention which has been urged be- 
fore us, that, though a.partner may mortgage partnership property 
in consideration of fresh advances made to the partnership, he cannot 
do so in consideration uf time being granted to the partnership to 
pay off an antecedent debt; that no authority has been adduced before 
us in support of this distinction, which seems to me not to be founded 
on any principle of law, reason, or common sense, 


MACLEOD, J.—(After stating the facts.) The evidence in the case 
sufficiently shows.that the title-deeds of the mill premises in Rangoon 
were deposited with the Chetty respondents as security for the debt 
already due to them by the Singapore branch of the insolvent’s firm, 
the managing partner of which promised to obtain a legal mortgage 
-thereafter; and, although that legal mortgage has not been executed, 
the deposit of the deeds was undoubtedly such as to amount to an 
equitable mortgage of the property covered by them subject to the. 
decision on the other points in appeal, 

Then as to the authority to effect this equitable mortgage, section 
251 of the Indian Contract Act says that each partner who does: any 
act necessary for, or usually done tn, carrying on the business of such ° 
@ partnership as that of which he is a member binds his co-partners 
to the same extent as if he were their agent duly appointed for that 
purpose ; and then there is an exception regarding any matter speci- 
ally agreed to be restricted. It is very important to observe the 
force of the words “such a partnership,” for the question whether a 
particular’ act is necessary or usual must depend upon the nature of 
the business: of the partnership; hence every partner in a trading 
Jirm has an implied authority to borrow money for the purposes of - 
the business on the credit of the firm, and, having that authority, he 
may: undoubtedly pledge the personal property of the firm, (Pollock 
28; Lindley 301); and the power extends also to assignments of such - 
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property as security for antecedent debts (Story on Partnership, 

section 1e1, Lindley 302). 

As the partnership in this instance was a trading one and no agree- 

- ment of the partners in restriction of the authority of any of them has. 

even been alleged, Koo Thuan Seng must be held to have had authority 

in case of necessity to borrow money for the firm and, to pledge 
its personal property for that purpose, and even as security for an. 
antecedent debt, and the question is whether he could give a valid. 
equitable security by the deposit of deeds over veal estate of the. 
partnership. = 

The rule in England, founded on the nature of the property and the- 
provisions cf the common law applicable to it, is that a /egal mortgage 
of real estate of the partnership cannot be given except by all the part- 
ners, Or with their express authority given by deed, for one partner can- 
not bind the others by deed unless he has express authority, which itself 

must be under seal; and to this effect is the judgment in Harrison v. 

Fackson, 7T. R., 207. But, looking at the fact that the distinctions 

which apply in England between realty and personalty do not exist 

in India, the above rule cannot require to be observed, as was. 
intimated in the caseof Bemola Dassee v. Mohun Dassee,1.u.R., 

5 Calcutta, 792, where, although the partnership was. not a contrac- 

tual one, the decision was based on the ordinary rules affecting part- 

. ners, and it was certainly found not to be applicable in Fuggeewan Das 
Keeka Shah v. Ram Das Brijbookun: Das, 2M.1. A., 487, in which 
the partnership. was a contractual one, and it was held that the part- 
ner who had not signed the mortgage deed which had been executed 

-by another partner on the partnership account was in the circum- 
stances bound by its contents as a mortgagor of the property referred 
to. If assignment dy deed here does not require the concurrence of 
all partners, such concurrence cannot be necessary for an equitable 
mortgage by deposit of title-deeds, and does not seem to be neces- 
sary even in England according to the best authority. Mr. Pollock. 
in his work on partnership, at page 29, says that “a partner having 
power to borrow on the credit of the firm may prodJad/y give a valid 
equitable security by deposit of deeds, or otherwise, over any real 
estate of the partnership,” and this is an adoption of the opinion of 
Sir Nathaniel Lindley, as quoted by the learned Recorder, which,. 
coming from so’eminent an authority, deserves the highest consider- 

‘ation, althoughit is not a d¢ctum of hisfromthe Bench. * * 
Seeing ther there are good grounds for saying that one partner, who. 

. has authority to borrow money on the credit ot the firm, can give a 

valid equitable mortgage over partnership real estate for a present 

advance, it is difficult to see why he should not do so for securing an. 
antecedent debt just as he can pledge chattels for that purpose, more 
especially in a case like the present, where the arrangement had the- 
effect of cancelling the old liability just as if money had been borrowed | 
for it, and was ‘thus tantamount to a present advance. But, even if 

_ the transaction be regarded as one securing an antecedent. debt, the- 

decision 7n re Patent File Company, ex parte Birmingham Banking: - 


‘Criminal Revision 
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‘Company (1), affords strong authority for saying that, a valid 


equitable mortgage for securing an antecedent debt may be created 
by the managing partner of a firm, as Koo Thuan Seng was, seeing 
there is no less reason for his doing so in the absence’ of any particu- 
lar restriction than for the Directors of a Company whose conduct is 
regulated by their articles of association. oe 1h ees 
Upon these considerations, and treating the mill.in Rangoon as the 


‘property of the partnership of which the insolvent was a member, it 


must be held that Koo Thuan Seng, as a partner in the firm, had at 
least implied authority to effect the equitable mortgagé on that pro- - 
perty, and more especially soas the managing partner was at. Singapore, 
where the security was required. 

AGNEW, J.—As my colleagues are unanimous in their judgments, I 
do not think it necessary to add anything. This appeal will be dis- 
missed with costs-—10 gold mohurs. : 








Befcre W. E. Ward, Esq. 
‘QUEEN-EMPRESS ». MAUNG KALA‘ 
The Government Advocate—for Government. 
Criminal Procedure Code (X of 1882)y.8. 33—Concurrent sentences of 
imprisonment, ' : 
Under section 35 of the Criminal Procedure Code concurrent! sentences of 


imprisonment are iilegal. ee 
Section 35 of the Code does not require a separate sentence to be passed on the ' 


pees in respect of every distinct offence of which he has been found guilty at 
one trial. : 

IN this case the Deputy Commissioner at. one trial convicted the 
accused of three separate acts of extortion committed in the month of 
April 1888, and sentenced the accused on each charge to two years’ 
rigorous imprisonment and a fine of Rs. 150, or in default six months’ 
further imprisonment, and at the close of his judgmentsays: “ All 
three sentences to run concurrently.” 

It is difficult to understand what this last order means, and the case 
has been brought to the notice of this Court by Government through 
the Government Advocate. Under section 35, Code of Criminal Pro- 
cedure, if separate sentences are passed for each offence of which an 
accused has been found guilty, the sentences must commence the one 
after the expiry of the other. Concurrent sentences of imprisonment 
are not recognized by the Criminal Procedure Code, and I: do aot 
understand what concurrent sentences of fine can mean. Probably 
the District Magistrate meant that the accused was to pay the fine on 
each charge, and that the substantive sentences of imprisonment only 
were intended to be concurrent. . eels : - 

The. Government Advocate does: not press for any sentence being 
passed in regard to the second and third..charges @f which the - 


“accused has been ‘found: guilty, and as section 35, Code. of Criminal 








: “() LR, 6 Chai. App:, 1883. 
-* ¢ f Act V of 1898 (Code of Criminal ‘Procedure); s, 35 (1). 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. §27 


a 
‘Procedure, doés not require separate sentences on each charge, i think 
the best course is to quash the sentences passed on the accused by 
the District Magistrate in respect of these two charges: The sen- 
fence in respect of the first charge only will stand. 


—nent, 





_ {SPECIAL geOURT.] 
Before W. F. Agnew, Esq., and W. E. Ward, Esq. 4k 
EDWIN HORATIO FENN (Pertrioner), 1 CONSTANCE FENN Gigs] Miscellaneous 


- (RESPONDENT). Application 
Messrs, Moylan and Eddzs for petitioner, _ Novas 
Burma Courts Act (XI of 1889), Schedule II—Civil Procedure Code (XIV of 1882), 1890. 


renmenereen, 


s. 1§—Divorce Act (IV of 1869), ss. 10, 18, 23, 27, 32, 34¢—Speciar Court— 

Matrimonial jurisdiction. 

‘The Special Court has concurrent jurisdiction with the District Court under 
‘sections 10, 18, 23; 27, 32, and 34 of the Divorce Act, 1869, read with Schedule II 
of the Burma Courts Act, 1889, subject to the provisions of section 15 of the Code 
of Civil Procedure. 


THE Judgment of the Court was delivered by— 


Warp, J.—The facts of this case are sufficiently stated in the judg- 
ment of the learned Recorder. It seems to me, reading “ Special 
’ Court” for “High Court” throughout the Divorce Act, section 10 of 
that Act authorizes any husband to present a petition for dissolution 
of marriage to the District Court or Special Court. To the same 
effect are sections 18, 23, 27, 32, and 34, thus clearly giving the ~ 
Special Court concurrent jurisdiction with the District Court in regard 
‘to the matters referred to in those sections. Section 8 of the Divorce 
Act also gives the Special Court power, whenever it thinks fit, to 
temove and try and determine as a Court of original jurisdiction 
any suit or proceeding instituted under the Divorce Act in the Court 
of any. District Judge within the limits of ifs jurisdiction under the 
Act. Section 13 of the Act allows a husband whose petition has been 
‘dismissed under .that section’ to present a similar petition to the 
Special Court. Section 17 of the Act declares that every decree for a 
dissolution of marriage made. by a District Judge shall be subject to 
the confirmation of the Special Court. Lastly, section 55 of the Act 
authorizes an appeal to the Judicial Commissioner against the decrees 
and orders of District Courts made under the Act in all cases except- 
ing decrees for dissolution or nullity of marriage, where the law for 
the time ‘being in force authorizes an appeal from such Court to the 
- Judicial Commissioner, that is to say, in all cases, with the exceptions 
above: noted, in which the District Court. is not the Court of the 
Recorder, There is no provision in the Divorce Act for appeals to 
the Special Court from the decrees or orders of any District Court. ~ 
_ _ Thus the Divorce Act, as amended by the Burma Courts Act, con- 
fers no appellate juiisdiction on the Special Court, but it clearly con- 
fers original jurisdiction, and also confirmatory jurisdiction, and that 
jurisdiction extends to the whole of Lower Burma. Under the cir- 
“cumstances I think that the parties in this case reside within tho 
- jurisdiction of the Special Court under the Divorce Act, as amended: 
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é 
by the Burma Courts Act, and that, therefore, this Court has juris- 
. diction to entertain the present petition, which is preferred under 
section 10 of the Divorce Act. 


_ It does not, however, necessarily follow that this Court is bound to: 
try the suit. Section 45 of the Divorce Act says that, subject to the 
- provisions of that Act, all procggdings under it between party and 
party “shail be regulated by the Code of Civil Procedure,” 2.¢., by- 
Act XIV of 1882 (see section 3 of that Act), and section 15 of the 
Code says that every suit shall be instituted in the Court of the lowest 
grade competent to try it. That section does not deprive the Special 
Court of the jurisdiction to try divorce cases which has been now 
conferred upon it by. the Divorce Act, for it has been repeatedly held 
in the Courts in India (1. L. R., VII All., 230; XXII W. R., 301; 
XXV W.R., 218) that this section refers to procedure only, Thus: 
it has been held that a Subordinate Judge in the Bengal Presidency 
has concurrent jurisdiction with a Munsif under the Civil Courts Act, 
VI of 1871, to try suits of value not exceeding Rs. 1,000, and that, if 
a Sub-Judge tries any such case, his proceedings cannot be set aside 
for want of jurisdiction: he only commits an error in procedure. So 
also in Burma the Court of a Deputy Commissioner has concurrent 
jurisdiction under the Burma Courts Act, section ro, with the, Court 
of an Assistant Commissioner or Extra Assistant Commissioner in 
suits of value not exceeding Rs. 3,c00, and the Court of an Assistant: 
Commissioner or Extra Assistant Commissioner has concurrent juris- 
diction with a Myodk’s Court to entertain suits of value not exceed- 
ing Rs. 500. There can be no doubt, however, that ‘it is an error of. 
procedure for any Court, whether it has or has not jurisdiction to en- 
tertain a suit, to’ disregard section 15 of the Code of Civil Procedure. 
As was pointed out by’ Petheram, C. J.,in the Allahabad case, the 
object of that section was to protect the Courts from being flooded 
with suits which Courts of lower grades were competent to try: 


On the above considerations I hold that, although the Speciak. 
Court has jurisdiction to try the present suit, it is not bound 
to do so, and that the petitioner should file his suit in the “ District 
Court” at Bassein,* which is the Court of the lowest. grade competent 
to try it. 

AGNEW, J.—In this case the petitioner instituted proceedings in 
the Court of the Recorder for dissolution of marriage...The place 
where the parties last resided together was Bassein. As the Indian. 
Divorce Act stood before it was amended by the Lower Burma 
Courts Act, the Court ofthe Recorder would have had jurisdiction. 
Section 10 of the Divorce Act provides that a petition for dissolution 
of marriage may be presented to the District Court, or to the High 
Court, and “ District Judge” was defined in section 3 of that Act to 
bein Pegu and Arakan the Recorder at Rangoon, until in the case 
of Arakan a Recorder's Court was established at Akyab, which has 
never been done. “ District Court” is defined to be the Court of the 


ee a a a 
. ge, Court of the Commissioner, at Bassein (ScheduleiII of Burma Courts 
Act, 1889). 
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District Judge within the local limits of whose ordinary jurisdiction 
or of whose jurisdiction under the Act the husband and wife reside 
or last resided together, and “ High Court” was defined to be in 
British Burma the High Court of judicature at Fort William in 
Bengal. By Schedule II to the Lower Burma Courts Act, 1889, the 
Special Court was substituted for the High Court at Fort William in 
Bengal, so that this Court is now the High Court in proceedings 
under the Divorce Act; and, to put it shortly, the Commissioner of 
the Arakan Division has been given jurisdiction in that division in 
lieu of the Recorder. When the case came before me, sitting as a 
. District Court, I returned the petition under section 57’ of the Code 
of Civil Procedure to be presented ‘to the proper Court. It is now 
contended that, as the Special Court has been substituted for the 
High Court in Bengal, and as that Court has jurisdiction to dispose 
of divorce suits where the parties resided, or last resided together, 
beyond the limits of the presidency towns (see Kelly v,. Kelly, 3 B., 
L.R.O. C., 67; Thornton v. Thornton, \. L.R., 10 Bombay, 422), 
this°Court must have the same jurisdiction. I must admit that at 
first | was not disposed to agree with this contention. It seemed to 
me that the High Courts obtain their extended jurisdiction under the 
Charter and Letters Patent, and there was a further objection that, 
under section 65 of the Lower Burma Courts Act, it would appear that 
the only original jurisdiction of this Court is in cases transferred to it 
by the Local Government. ‘The general rule, too, is that words confer- 
ring jurisdiction must be clear and unambiguous (see Maxwell on the 
Construction of Statutes, 2nd Edition, 158, and Fames v. S.£.R., L. 
R. 7, Ex. 296). But the rule of construction laid down in the Sussex 
Peerage case, 11 C. and F. 143, is that, if the words of the statute. 
are in themselves precise and unambiguous, then no more can be 
necessary than to expound these words in their natural and ordinary 
sense, for the words themselves do alone in such case best declare 
the intention of the lawgiver. Applying that principle the Privy 
Council in Gaudet v. Brown, L. R., 5 P. C., 134, differing from the 
~ Conitnon Pleas in Simpson v. Blues, L. R., 7 C, P., 290, held that 
words conferring jurisdiction on certain County Courts, on which 
admiralty jurisdiction had previously been conferred, had the effect 
of giving by mere implication to the Admiralty Court not only appel- 
late but the original jurisdiction also, besides introducing the anomaly 
of dealing with small cases on different principles of law from large ones 
while the apparent object of the enactments was merely to distri- 
bute the existing admiralty jurisdiction. Their Lordships say: “ The 
words-of the present statute are precise and unambiguous, and, in 
spite of. the anomalies pointed out, it would be difficult to say that, 
when construed in their natural and ordinary sense, they lead (to 
use the words of Parke, B. 2, M. & W., 195) to manifest absurdity, 
and must therefore be qualified.” Now in this case it is difficult to 
resist the argument that, when the words “ Special Court” were sub- 
stituted for the words “‘ High Court,” it was intended that the Special 
Court should have and exercise the powers of the High Court. The 
result is that, whereas in the High Courts the case would be ‘heard 
34 
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by.a single Judge i in the exercise of the ordinary original jurisdiction — 
of the Court, here it would be heard by two Judges, and I doubt: much 
if that was intended ; still I cannot say that is a “ manifest,’ or, as 
Lindley, L. J., said in The Duke of Buccleuch, L. R., 15 P. D., 96,.a 

“rank” absurdity. I think, therefore, that this Court has jurisdiction . 
.to entertain the petition; but it is a concurrent jurisdiction, and I 
agree with the Judicial Commissioner in thinking that we are not 
bound to.exercise it, and that, having regard to section 15 of the 
Code of Civil Procédure, the District Court is the Court which - should. 
hear the case. 


Before W. E, Ward, Esq. 
SUTHERLAND (Appuicant) v. SINGALA MAHOMED. ieacrensneet, 


Criminal Revision | Mr. Bagram for applicant. Messrs. VanSomerven and Fagan 
No. 494 for respondent. 
1890. Bs Criminal Procedure Code (Act X of 1882), s. 133—Right-of-way— Furisdiction, 
February, 


_The respondent applied to the Magistrate, under section 133 of the Criminal 
Procedure Code, for an order directing the applicant to open a certain eos | over 
which the.respondent said the public had a right-of-way. The applicant ‘alleged 
that.the road was a private one and that he was entitled to close it. There being 
no question as to the bond fides of the applicant’ s. allegation— 

Held that the Magistrate had no jurisdiction to go into the main issue between the 
parties as to whether the road in question was a public or a private one. 

‘If is clear that the Magistrate acted without jurisdiction in this . 
Case. 

‘The sespondent preferred-an application against the applicant under 
section 1:33, Code of Criminal Procedure, asking the applicant might . 
be ordered to open.a certain road over which respondent alleged the 
‘public had a right-of-way. The applicant replied that the road was a 
private one and that he was entitled to close it. 

It is not pretended that the. allegation of the applicant was nota 
_ bond fide one. , 

The Magistrate, . thereupon, following the procedure laid down in 
‘Chapter X, Code of Criminal Procedure, entered into the main issue 
between the parties as to whether the road in question was a public 
or a private one. 

‘This is a purely civil matter which ought to be left to the adjudi- 
cation of the’ Civil Courts. A Magistrate has no jurisdiction to go 
into such quéstions under the present Code of 1882. This has been 
clearly laid down in a case to be found in I. L. R., XV Cal., 564. 

It has been urged on respondent’s behalf that the applicant having 
deliberately submitted to thé jurisdiction of the Magistrate’s Court is 
barred from ‘now raising the question of the jurisdiction of that Court. 
But I can find nothing on the record to show that Mr. Sutherland. ever 
waived his right to sue in the Civil Court, or expressly assented .to 
accept the decision of the Magistrate upon the main point in ‘issue 
‘between the parties. That being so; the anon of jurisdiction can. 
‘be raised at any time. 

. The proceedings of the’ ‘Magistrate i in this case must be quashed, as 
being wliva vires, and thé order issued by him to respondent { s Set 
“aside. ‘The réspondent is referred’ to the‘Civil Court. 


Ge 
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. Before W. E. Ward, .Esq. 


NGA SHWE EIK (Derenpant), Apreztant v, NGA THA AUNG © sie ra 
(PLAINTIFF), RESPONDENT. A aye a. 
Maung Kyaw for appellant. | Mr. Read for respondent. eee 
aes 14 
Land and Revenue Act (II of 1846), ss. 13, 56-——Furisdiction. 7.“ ‘ 
Plaintiff sued defendant to recover possession ofa piece of land which the thugyz — 


had settled with defendant. It was admitted that the plaintiff had once acquired _ 
the rights of a landholder with respect to the land in suit and had relinquished it. 
His allegation, however, which-he failed to prove, was that he relinquished the land 
only temporarily. 


Held that the plaintiff’s suit was practically one to set aside a settlement made by 
the thugy? and the jurisdiction of the Civil Court was barred by section 56 of the 
Land and Revenue Act, The defendant having obtained a settlement of the land 
from the ¢hugyi was entitled to hold it until plaintiff could establish his right to a 
settlement before the Revenue authorities under section 13. x 

IT is clear that, reading together section 12 of the Land and Reve- 
nue Act and section 84 of the rules under that Act, applications by 
landholders for permission to resign land temporarily must be by writ- 
ten petition. It isadmitted that the plaintiff filed no such petition be- . 
fore the thugyz. The thugyi further does not depose that petitioner 
applied to relinquish temporarily. From his evidence it seems clear 
that petitioner was understood to mean permanent relinquishment, 
otherwise the ¢hugy2’s act in entering the relinquishment in-the per- 
manent register is inexplicable. 

I may further note that this is-practically a suit questioning the val- 
idity of a settlement made by the ¢hugyz with defendant, and that-the 
plaintiff, if he wished to question that settlement, should have sued the’ 

thugyi. Such a suit, however, would have been barred by section 56 
of the Land and Revenue Act. The plaintiff cannot avoid that‘sec- 
tion by suing defendant only. The defendant, having got the land 
from the ¢hugy7 after it had been relinquished by plaintiff, is entitled 
to hold it until plaintiff can establish his right to a settlement before 
the revenue authorities under section 13. 

The appeal is decreed and plaintiff’s suit will be dismissed with all 
costs. 


Before E. M. H. Fulton, Esq. 


QUEEN-EMPRESS », NGA PO HLAING AnD ANOTHER, Criminal. Revision 
Whipping Act Attempt to commit offences—Indian Penal Code, s. 75. ee on 
Thé Whipping Act does not authorize tke punishment of whipping for the offence Suly 
. of attempting to commit'theft in a dwelling-house or vessel punishable under sections Zr. 
.511 and 380, Indian Penai:.Code, nor is section 75 of the said Code applicable in — 


eet 


cases of conviction undetsection 511 of attempts to commit offences punishable 
under Chapter XVII with imprisonment for three years and upwards. ? 

THE accused, after previous convictions, were convicted of the 
, “offence of attempting to commit theft in a vessel, punishable under . 
section 511, Indian Penal Code, and were-sentenced ‘to whipping in” 
addition to imprisonment. This -was illegal, for the Whipping Art 


Criminal . Revision 
No. 252, 


1891. 


Fuly. 
3. 
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does not deal with attempts to commit offences punishable with whip- 
ping (vide sections 2, 3, and 4 of Act VI of 1864). The sentences of 
whipping were confirmed by the Sessions Judge, and have, it is feared, 
been carried out ; but if for any reason they still remain unexecuted, 
they are hereby cancelled. ‘The District Magistrate should be care- 
ful to avoid similar mistakes in future. 

Nga Shwe Hlaing was further sentenced to four years’ rigorous 
imprisonment, but this too was unauthorized by law, for as the maxi- 
mum sentence of imprisonment under-section 380, Indian Penal 
Code, is seven years, the attempt cannot under section 511 be pun- 
ished with a longer term than 3} years. Section 75 is not applicable 
to offences punishable under section 511, which appears in Chapter 
XXIII of the Code and not in either of the ‘chapters referred to in sec- 
tion 75 (vide IL. R., III All, p. 773). I must therefore reduce the 
sentence in his case toone of rigorous imprisonment for three years. 
and six months, : 


Before E. M. H. Fulton, Esq. 
AH KYI vw. QUEEN-EMPRESS, 
Gambling Act, s. 3—Act III Uf 1867--Evidence. 
In order to support a conviction under section 3, Act ITI of 1867, of keeping a: 


common gaming house as defined by section 1 of that Act, there must be evidence: 


that instruments of gaming were kept or used. 


SECTION 1 of Act-I[J of 1867 defines a “common gaming house” as 
a house, walled enclosure, room, or place in which cards, dice, tables, 
or other instruments of gaming are kept or used for the profit or gain 
of the person owtiing, occupying, using, or keeping such house, enclo-. 
sure, room, or place, whether by way of charge for the use of the 


' instruments of gaming, or of the house, enclosure, room, or place, or 


otherwise howsoever. 


In order, therefore, to support a conviction under section 3 of keep- 
ing a common gaming house as defined in section 1, there must be 
evidence that instruments of gaming were kept or used.. But in this. 
case there is no such evidence. mee y 

The first witness, Maung Kyi, stated that the accused had allowed. 
gambling in his house for the past two months, during. which time he 
had once gambled there the accused receiving one rupee from each 
of the gamolers as commission. The second witness, Maung Po 
Thein, gave very similar evidence. The accused himself stated that- 
he had allowed gambling to go on in his house for the last three or 
four months and had taken commission from the gamblers. 

There was no proof, however, as to the nature of the gambling and 
nothing to show the use of instruments of gaming. The conviction 
must therefore be set aside and the accused discharged. As he had 
been in prison for nearly a month when he was released on bail, I do 
not think it necessary to order a new trial. The Magistrate’s atten- 


-tion should be called to Qucen-Empress v. Sit Tun (p.155 supra). 


, 
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Before E. M. H. Fulton, Esq. 


QUEEN-EMPRESS v. NGA LEIN BAw U. tvtnedaeas Revision 
Code of Criminal Procedure, ss. 109 and 110 —Security for good behaviour. fe Pot 5 
Care must be taken not to call on a man recently discharged from jail to give Fuly 


oe 


— 


security as an habitual thief, unless the evidence against him shows that since his 
release he has resumed his habits of stealing. After the termination of a sentence 
. of imprisonment a man should always be given a fair chance of reformation before 

propretlings are taken against him under section 110 of the Criminal Procedure 
“Code, 

THE Judicial Commissioner concurs with the Sessions Judge in 
thinking that the evidence in this case is insufficient to support the order 
“under sections 110 and 118, Criminal Procedure Code. The accused 
has, it is true, been several times in jail, but there is nothing to show 
that he has resumed his habits of stealing since his rélease about two 
monthsago. The witnesses called to give evidence about his mode 
‘of livelihood say he has left their village and do not know what he is 
doing. 

It must be borne in-mind that, when a man has been released from 
jail after the completion of his sentence, he must be given a fair chance 
of reformation, and must not be called on 1o give security for good 
behaviour till there is satisfactory evidence to prove that he has re- 
turned to his evil courses. : shee 

The order is reversed and the accused, if in custody, must be dis- 


charged, 





[SPECIAL COURT.] 


Before E. M, H. Fulton, Esq. and W.F. Agnew, Esq. 
MAUNG HMAING (Derenpant), Aprsciant v, MA PWA ME ( Pratecrrr)! Croil Reference 
‘ 


RESPONDENT. No. 4. 

Mr. Connell for appellant. | Mr, Burx for respondent. 1891. 
Breach of promise of marriage—Burmans— Seduction—Damages. Es ria 

An action for breach of promise of marriage between Burmans can be main- oe 


tained. Where the plaintiff in such An action has been seduced by the defendant, -. 
it is permissible, in assessing damages, to take into consideration the altered social 
Position of the plaintiff by the defendant’s conduct towards her of which the ‘seduc- 
tion forms a part. * : 

THIS was a case in which the plaintiff, a Burmese woman, sued the 
‘defendant for damages for breach of promise of marriage, alleging 
that after promising to marry her he seduced her and caused her to 
become pregnant and subsequently refused to marry her. 

The Myo6k found the facts proved as alleged and gave a decree in 
the plaintiff's favour, according Rs, 200 damages. On appeal the 
Deputy Commissioner confirmed the decree. 

The defendant then appealed to the Judicial Commissioner who, 
after hearing the arguments of Counsel, made the following refer- 
ence to the Special Court under section 67 of the Lower Burma 
Courts Act :— 3 

“In this case both Courts have found that there was a promise of 
marriage and awarded damages for breach of contract. The 
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* appellant’s Counsel, however, argues that in the plaint the claim was. 
-based on the allegation that the defendant had lost her character in 
"consequence of seduction and that having regard to Mr. Jardine’s 
ruling in Mi Kin vy. Nea Myin Gyi(1), no action would lie. ' 

‘On referring to the: plaint. I find that it contained a clear alle- 
~ gation that it was in consequence of a promise of marriage that the 
' plaintiff allowed the defendant to cohabit with her, and that. on her 

asking him to marry her he refused to do so. Consequently I think 
‘the lower Courts were right in treating this claim as one for 
damages for breach of contract. 
“The question then arises whether, assuming that there was a 
. breach of contract such as would support an action for compensation 
.for injuries proved to have resulted therefrom, the consequences ‘of 
seduction to whick the plaintiff was a consenting party can be taken 
-into consideration in estimating the damages. 

“In the case of Mi Kin v. Nga Myin Gyt(2), Mr.. Jardine held 
‘that when there had been no promise of marriage a plaintiff could not 

maintain an action for damages consequent on : her own seduction by _ 
the defendant. He considered that her pregnancy was a result which: 
she must have known to be a probable consequence of cohabitation. 
atid that she must be taken to have consented to it. He was, more-. 
over, of opinion aad an award of damages would -encourage immor- 
alit - 
, oie appears aisctgatel whether, consistently with the dictum that an 
award for damages in such a case would encourage immorality, it. is 
permissible, in estimating the compensation now to be awarded, to 
consider the effects of the seduction. But, on the other hand, in, 
Berry v.. DaCosta{3), which was an action for breach of promise of 
marriage, where the plaintiff had .been seduced by the defendant, it ° 
was held that it was no misdirection to tell the jury that in estimate 
ing the damages they were at liberty to take into their consideration 
the altered social position of the plaintiff in relation to her house and 
family through the defendant’s conduct towards her. If then heavier 
damages can be awarded on this account in England, where morality 
is more stringent, it is difficult tosee on what principle they can be 
refused in Burma, It may fairly be argued that the relief sought is 
not really to obtain compensation for injuries arising from seduction, 
but for those occasioned By the defendant’s refusal to en her 
after seducing her. 

“Under such circumstances the award of compensation dies not 
seem at variance with Burmese sentiment. On page 212 of the Civil 
Code of Pegu, published:in 1860, it is stated that if a man who is 
betrothed refuse to fulfil his: engagement, he shall forfeit all the 
_ presents and shall be further liable to-such damages as the Court shall 
award. No authority is: quoted, But when the girl has been seduced. 
provision is made for damages in Dhammathat V1, 26 to.30.. It will, 
of. course, sat remembered. that this is -not a case of i sr | 

; ee p. 114 supra. ; i 
th See cleo Nga Po Thaik ve Mi Hnin Zan, p. 238 supra, .. 
(3) L. R., C. Py /p. 331. as 
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inheritance, marriage, or religious usage, atid consequently must be 
decided rather by the Contract Act than by Buddhist law, but still in 
assessing damages due consideration must be given to the opinions of 
the people, which are doubtless in part founded on the law books to 
which they are accustomed to look for guidance. In Mr. Jardine’s 
Notes on Buddhist Law, page 9, it is stated that in a recent appeal it 
had been held that a woman who had been injured by breach of pro- 
mise of marriage might sue for reasonable damages, but the decision 
does not seem to have been published. 
‘As suits for breach of promise of marriage seem to have been of 
_ very rare occurrence, and doubt has prevailed as to whether or not 
they will lie, and as it is expedient to settle definitely whether there 
is any objection to adopting in Lower Burma the principle contained 
in Berry v. DaCosta, \ shall refer the following two questions to the 
Special Court with a view to settling the law and securing uniformity 
of practice throughout the province :— 


(i) whether between Burmans an action for breach of promise 
of marriage will lie; 

(ii) whether when the plaintiff in such an action has been 
seduced by the defendant, it is permissible in assessing 
damages to take into consideration the altered social . posi- 
tion of the plaintiff through the defendant’s .conduct: to- 
wards her, of which the seduction forms part. 

‘Tf these two questions are answered in the affirmative, the decree 
will be confirmed with costs. if otherwise, the case will be further 
considered.” » pu 

The Judgment of the Court was delivered by— 


AGNEW, J.—I think that both questions should be answered in the 
affirmative. he action is one for damages for the breach of a con- 
tract and unless forbidden by the Burmese law it will lie. There jis 
nothing, so faras | am aware, in Burmese law to prohibit such an 
action, On the contrary, provision is made in Bk. VL, sections 
26—30, for damages of seduction. The case of Mi Kinv. Nga Myin 
.Gyi does not decide that no action will lie for breach of promise of 
marriage, for there had been no promise, and all that was decided 
was that the plaintiff could not obtain damages for the seduction. 

On the second point Berry v. DaCosta is a clear authority for hold- 
ing that, in estimating the amount of damages, the irjury done, where 
there has been seduction, to the plaintifi’s future prospects of mar- 
riage, to hex feelings and affections, and to her social position, may be 
taken into account. I think then that the question referred should be 
answered in the affirmative and the appeal dismissed with costs. 





Before E. M. H. Fulton, Esq. 


QUEEN-EMPRESS 7. NGA KAUNG KYWE ano anoruer. Criminal Revision 
Indian Penal Code, s. 174 (Lower Burma Village Act, 1889)—~Powers of Yua- No 453. 
thugy?. Fu " 
uly 


A: ywathugyi ‘cannot compel the attendance. of a man before him to answer.a. 
charge which he is not competent to try. ° pede 
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THE accused were convicted under section 174, Indian Penal Code, 
of disobedience ‘to an order of a public servant in having failed ‘to 
attend before the ywathugyi to answer a complaint of insult and were 
each fined Re. 1, Aa 

The District Magistrate has referred the case to this Court for re- 
vision, on the ground that as insult is not an-offence cognizable by a 

~ ywathugyi or headman under the Lower Burma Village Act, his orders 
were ultra vires and were not legally binding onthe accused... 

Two cases bearing on this subject have been recently dealt with 
by the Bombay High Court. In the first of these (/mperatrix v. 

| Ratina Bawaji Chambhar) it was held that, under the Bombay 
_ Village Police Act, as the duty is imposed on ‘the police patel or 
‘headman to detect and bring offenders to justice, he has authority to 
issue a summons to any person accused of an offence of which he can 
take cognizance to appear before him to answer the accusation, ‘ In 
- the second case (/mperatrix v. Venkatesh Ganesh Natk) the High 
Court held that where a patel gave an order to a person accused of 
an offence of which the patel could not take cognizance to attend at 
his office at a certain time, the order was not one which the patel could 
lawfully issue and that refusal to obey such an order was not punish- 
able. hve ee ie 
The second of these cases is very similar to the one now under 
consideration. The ruling shows that the opinion of the District 
' Magistrate is correct. I must, therefore, reverse the convictions and 
direct the fines, if paid, to be refunded. abe 





Before E. M. H. Fulton, Esq. 


ne , QUBEN-EMPRESS v. NGA PO KA. 
Criminal Revision ba 


No, 187. Arms Act—Possession of arms—Sanction of District Magistrate, 
a In Lower Burma no prosecution can be instituted for the possession of arms 
ugust under section 19, clause (/), of the Indian Arms Act, without the previous sanction 
17 of the District Magistrate; nor is the mere possession of arms other.than those 
specified in sectioti 14 a punishable offence. 


SECTION 29 of the Arms Act requires that in districts to which. 
‘section 32, clause 2 of Act. XXXI of 1860 has not been extended, no 
proceedings for offences punishable under section 19, clause (f), shall 
be instituted without the previous sanction of the District Magistrate. 
In the case reported in Circular No. 1 of 1887 the Judicial Commis- 
sioner held that the mere possession of a dagger was not punishable 
except in districts to which section i5 of the: Arms Act applies, 
though the possession of firearms was prohibited: by section 14. He 
reversed the sentence which had been inflicted for the possession of a 
dagger and therefore, by implication, held that neither section 15 
nor the repealed section 32, clause 2, of Act XXXI of 1860, had ever 
been put in force in’ Lower Burma. To remove all doubt on this 
point reference has recently been made to Government, and the 
Junior Secretary in his letter No. 618-45A., dated the.2and July, has 
informed the: Judicial Commissioner that so far as can be ascertained 
from the records in the Secretariat, no general search for. arms has 


# 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 537. 





ever been in force in Lower Burma under section 32 (2) of Act 
XXXI of 1860, nor has section 15 of Act XI of 1878 been extended 
to this province. ‘ , 
. It must, therefore, be held that no prosecution for possession of arms, 
ammunition, etc-, of the kinds mentioned in section 14 can be insti- 
tuted without the previous sanction of the District Magistrate, and 


that the mere possession of swords, daggers, and other weapons not ~ 


mentioned in section 14, is not prohibited. 

In the present case the accused was convicted of being in posses- 
sion of a gun barrel, but it does not appear that the District Magis- 
trate’s sanction to the prosecution was obtained under section 209, for 
the case was sent up on a police report addressed tothe Subdivisional 
Magistrate. The conviction must, therefore, be reversed and the 
fine, if paid, refunded. 


Before E. M. H. Fulton, Esq. 
QUEEN-EMPRESS v. MA KYE U ayp MA WET, 
- Indian Penal Gode, s, 294-—-Obscene language—Sentence, 
_ Annoyance to others is essential to consitute an offence under section 294, 


Indian Penal Code. In ordinary cases under section 294, Indian Penal Code,’a~ 


‘small fine is sufficient to meet the requirements of justice. 


In this case the first accused was convicted by the 2nd class 
Magistraté of Dedayé of the offence of using indecent language to the’ 


annoyance of others and sentenced under section 294, Indian Penal 
Code, to pay a fine of Rs, 30, and the second accused was fined Rs. 5 
for a similar offence. as 

The District Magistrate has referred the case to this Court on 
account of there being no proof that the language used actually 
eaused annoyance, and also on the ground that the sentence passed 
on the first accused was excessive. ; 

On the former ground the convictions must bereversed. Annoyance 
to others is essential to constitute an offence under section 294, Indian 
Penal Code, and if it is not proved, no. conviction can be obtained. 


But, further, 1 must point out that, even if the offence had been. 


_ technically proved, such a heavy fine as one of Rs. 30 imposed on the 
first accused would still have been wholly uncalled for. In future it is 
hoped that Magistrates will exercise more moderation than has hitherto 


Criminal Revision 
No. 541, 
1892. 
August 
24. 


— 


been shown in some cases in inflicting fines for offences under section” 


294. They will remember that the use of bad language of the sort 


complained of usually proceeds. from loss of temper, and that it is not. 


proper to punish it by a fine which may seriously cripple the offender, 
_ who is usually not a man of large means. In some instances no doubt, 
where specially insulting language is addressed to a-particular indivi- 
- dual and a breach of the peace is thereby rendered imminent, a heavier 
- punishment.is required, but to such circumstances séction 504 would 
more properly be applicable. -In ordinary cases under section. 204, 
where the bad language is not specially pointed at an individual, and 
arises from a mere outbreak of temper, a smail fine not exceeding 
- Rs. 5 will usually act as a deterrent against the repetition of the mis- 


‘conduct and be sufficient to meet the requirements of justice. 


Criminal Revision 
No. 457. 
~ 897. 
August 
SI, 


— 
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--Deputy Commissioners should caution the police in their districts. 
not to take proceedings under section 294, except in really bad cases 
where the indecent languageis a source of annoyance to the neigh- 
bours or the public. A great many cases that have come before me 
have been such as need not have. been brought into Court at all. 

The convictions are reversed and the fines, if paid, must be refunded. 





Before E. M. H. Fulton, Esq. 
QUEEN-EMPRESS @. MI VIN anp anorHer, 
Criminal Procedure Code, s. 445-—-Compensation to complainants, 

Impropriety of awarding compensation to complainants in: petty cases where no. 
damage of a kind to occasion pecuniary, loss has’ been sustained. 

IN this case it appears that the two accused went to the complain= | 
ant’s house and assaulted her. One of the accused caught hold of her 
hair and both accused struck her cn the cheek, but no serious injury 


_ was caused. On these facts the Magistrate very properly fined each of 


Criminal Appeal 
Nou 322, + 
1892. 
September 
Ie 


the accused Rs. 15, but with less reason proceeded to award the com- 
plainant one half of the fines as compensation besides giving her costs. 
To the award out of the fines of expenses actually incurred m the 
prosecution no objection can reasonably be taken, but I do not think 
that this was a case in which any compensation for injury was 
required. As the money has doubtless been paid I shall not now inter- 
fere, but I wish to caution the Magistrate against the impropriety of 
awarding such compensation to complainants in petty cases where. 
no damage of a kind to occasion pecuniary loss has been sustained.. 
For mere injury to the dignity or feelings of the complainant sufficient 
satisfaction is usually obtained by the punishment of the offender, 
and it is not desirable to encourage complaints from mercenary 
motives with a view to money payment. Compensation is rightly: 
given where serious injury has been caused to the person aznticved, 
such as to disable him for a time from the pursuit of his occupation 
or to subject him to special expenses on account of medical attend- 
ance or otherwise, but where no such result has been caused it is: 
not usual for Criminal Courts to order payment to thé complainant. 
The provision in. section 545, Criminal Procedure Code,.that such 
payment is to be made where substantial compensation is recoverable 
by civil suit clearly indicates that it is not to be given in petty cases. 
With these remarks the proceedings may be returned, 





Before E. M. A. Fulton, Esq. 
- NGA PO SE », QUEEN-EMPRESS, 

Criminal. Procedure Code, Chapter XVIM—Enquiry —Committal proceedings. 

It is the duty of the committing Magistrate to place. nefore- the Sessions Court all: 
the evidence procurable, ot he og 

IN this case evidence, should have been taken to show when and | 
where the accused'was arrested. The deceased was. wounded on the 
asth February and died on the 26th, but the committal:proceeding . 
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did not commence till the 8th June. The reason for this delay doubi- 
less was that the accused had not been arrested, but this fact can 
only be arrived at by inference as there is no evidence to show the 
time.or place of his capture. The question was one of considerable 
importance, for one of the arguments for the prosecution to establish 
his guilt was that he had absconded on the night the deceased was. 
wounded and remained absent fora long time. Under these circum- 
‘stances the committing Magistrate should have made careful enquiry— 


(i) to show whether the accused was named to the police 
immediately after the offence was committed ; 


(ii) to show whether the police searched for him in his village 
but could not find him; 
(iii) to show when. and where he was eventually found. 


' Asageneral rule whenever there is any question as to the identity: 
- of an accused person, the Magistrate should examine and send to the 

Sessions Court’ the policeman to whom the first information was given 
in order to show whether or not the accused was named in the first 
instance, for although such information may not in itself be evidence 
against him, itis frequently very important in order to corroborate ». 
the deposition of the man who gave it. Evidence should also be sent. 
up in most Sessions cases to show when and by whom the accused 
was arrested, for itis generally desirable to have it on record and 
frequently:the question is very material. 

_Asthe Sessions Judge is usually unable, without considerable in- 
convenience, to adjourn the trial in order to procure the attendance: 
of witnesses whom the Magistrate has omitted to examine, great care 
must be taken to make the magisterial enquiry as complete as possi- 
ble and to send up the case in its strongest form. A Magistrate: 
should not assume that evidence which he thinks sufficient will appear 
equally so to the Sessions Judge or on appeal to the Judicial Commis- 
' sioner, and therefore it is his duty to place before the. Sessions Court. 
allthe evidence procurable. If the Sessions Judge finds that it is un- 
necessary to examine all the witnesses sent up he willuse his dis- 
_ cretion by refraining from doing so, but it is the Magistrate’s busi- 

ness to put the case before him in a complete state and, if he omits 
to do this, he may make himself responsible for any failure of justice: 
that may occur. ~ ; 

In the present instance the Magistrate, besides omitting to send 
up evidence to prove the circumstances of the accused’s arrest, failed 
_ to examine and place before the Additional Sessions Judge all the 

‘witnesses who were present when the fatal blow was struck. The 
Additional Sessions. Judge, however, sent for these, and their evi- 
' dence along with that of those who wete orginally sent up leaves no 
doubt that it was the accused who struck the deceased and that he has.- 
been rightly convicted of murder. : . 

_. The sentence of transportation for life appears appropr.ate under the 


circumstances. : / : 
'. The appeal is therefore rejected. 


Civil Second 
Appeal 
No, 22; 
“r8or. 
August 
25e. 
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“Before E. M,. H:Fulton, Esq. 
MA ON v. AH SHU. 


Fudgment-—Appellate Court—-Principle of decision on second appeal. 

In acase where the lower Appellate Court reversed the decree of the Court otf 
first instance on appreciation of evidence, held that the judgment of the lower’ 
Appellate Court, unless based on an erroneous opinion of law, or clearly opposed 
to the weight of evidence, must be accepted. as superseding entirely the judgment 
-of the Court of first instance. It cannot be looked at simply as a mere collateral 
opinion to be weighed in the balance along with the judgment of the Court of 
ae instance ‘and to be set aside if not found maniféstly more convincing than the 
atter. ; : ; 

In disposing of a case of this sort, in which on appreciation of 
evidence the Deputy Commissioner has reversed the decree of the 
Court of first instance, it is necessary to consider the principle on 
which this Court ought to decide. It cannot be disputed that an 
Appellate Court ought not to reverse the decree ofthe lower Corrt 
unless there is reasonable ground for believing that itis erroneous ; 
and hence it may be argued that in cases where there is a conflict of 
evidence and the point at issue is somewhat uncertain, this Court 
ought to accept the judgment of the original Court rather than that 
of the Appellate Court, on the ground that the latter should not have 
interfered in a matter about which there could, owing to the contra- 
dictory nature of the evidence, be no certainty. - But this does not seem 
the correct principle to apply. The law has allowed an appeal to 
the Deputy Commissioner’s Court and his judgment, unless based on 
an erroneous opinion of law, or clearly opposed to the weight of 
evidencé, must be accepted as superseding entirely the judgment of the 
lower Court. It cannot be looked at simply as a mere collateral 
opinion to be weighed by this Court in’the balance along with the 
Myook's judgment and to be set aside if not found manifestly more 
convincing than the latter. To adopt this view would be to ignore 
the weight due tothe Deputy Commissioner’s finding asthe judicial 
decision of a competent Court appointed for the purpose of hearing 
appeals. Consequently it appears tome that unless this Court can 
say with some certainty that the Deputy Commissioner’s view of the 
evidence is wrong, or that he has looked at it from an erroneous point ° 
of view, it ought not'to interfere merely because it might have been 
disposed to accept the Myook’s judgment if it had come before it in 
the first instance. It must be remembered that on different. minds 
the same evidence will produce different effects, and that, although if 
this Court had been the first appellate authority it might not have . 
considered the evidence sufficiently decisive to satisfy it that the 
Myook’s judgment was erroneous, the Deputy Commissioner may 
have been quite reasonable in taking a different view. ! 


Applying then-this principle to the presert. case Ido. not. feel. 
‘satished that the Deputy Commissioner was wrong in. not holding it 
proved that a bag of Rs. 1,000 was taken by Wan Shai to the de- 
fendant before his journey to Rangoon. The fact that a bitter quar- 
rel is evidently going on between the plaintiff and defendant disposes 
me to regard the evidence forthe former. with some suspicion. And 
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when I find that two of the witnesses are indebted to the plaintiff, 
and consequently in all probability a good deal under her influence, 
and that a third witness lives with her, and the fourth has served as 
midwife in her house, I am not disposed to say that the Deputy Com- 
missioner was wrong in considering the evidence unsatisfactory. Ma 
.Shwe Thet did undoubtedly ask her husband to pay what was due to 
her brother; but, unless the evidence of Ma Nila and Mi Shwe Myin 
is excepted without reserve it does not follow that she mentioned the 
exact sum of Rs. 1,150. Ido not feel sure, however, that it ought to 
be implicitly trusted. Under the circumstances I do not think it is — 
proved that the bag of money taken by Wan Shai to the defendant 
contained Rs. 1,000. But the latter in his evidence admitted that it 
contained Rs. 250 and, as he did not explain where this money, came 
from, unless it was lent by the plaintiff, I think the Deputy Commis- 
sioner cught to have allowed the claim to that amount.- I also think 
he ought to have held it proved that the plaintiff paid Rs. 300 to 
Ibrahim Isagyi on the defendant’s account. Looking to the defend- 
ant and Ibrahim’s evidence, it is quite clear that this money was due 
to the latter by the former, "and that it has been paid by the plaintiff, 

- Under the circumstances I see no reason to doubt that the defendant - 
- authorized this payment, Before Ma Thet’s death there was no™ 
‘ quatrel between the parties; ad, however vindictive may now be 

the plaintiff's feelings, 1 do not see what reason she could have had: - 
for paying off Ibrahim during Ma Thet’s lifetime, unless ‘she did ‘80. 
out of kindness to and at the request of the defendant. 

I have considered the evidence for the defendant; but without - 
questioning the statements of his two witnesses I do not feel satisfied ° 
that the conversation deposed to meant that the defendant owed 
nothing to the plaintiff. Ma Thet undoubtedly did on her death-bed « 
refer to some debt, and it is unlikely she would have done so if there 
had never been any such debt in existence. And if such debt existed 
at any time, the defendant ought to have been able to explain what 
was running inher mind. The simple statement that she was delirious 
cannot be accepted. Her remarks made an effect both on his mind 

and on the plaintiff's, and were evidently treated. as something more 
than the mere ravings of delirium. 

I consider that the plaintiff therefore is entitled to a decree for 
Rs. 550 minus Rs. 200 admitted to have been paid back. I reverse 
the Deputy Commissioner’s decision and give a decree for the plaintiff 
-for Rs. 350 with costs on that amount in all Courts. Defendant to 
‘pay his own costs throughout. 


merece! 


Before E. M. H. Fulton, Esq. 
. QUEEN-EMPRESS w (1) NGA SHWE TON, (2) NGA SAN HNYIN, 





(3) NGA SAN HLA, anv (4) NGA MO, pai a Nasi 
Gambling Act, s. 13—~Bullock race, ‘89r. 
Holding a bullock race and betting thereon is not an offence punlthable under October 
section 13 of the Gambling Act. ca 


ed 
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HOLDING a bullock race. and betting thereon is not an offence 
punishable under section 13 of the Gambling Act. The Magistrate 
Maung Pu should be requested to read the section which he consid- 
ers applicable to a case before passing sentence thereunder. 


The conviction is reversed. The fines, if paid, must be refunded. 


[SPECIAL COURT.] 
Before W. F. Agnew, Esq., and E. M. H: Fulton, Esq. 


fC * ° " de . , - 
eat erence Ou EEN-EMPRESS 2. (1) NGA SHWE PYU, (2) NGA KAN THA, anp 
1891. (3) NGA SAN DUN. 
ail ; The Government Advocate for the Crown. 
— Griminal Procedure Code, s. t10—Security for good behaviour—Sufficiency of 
a evidence. 


Held that, having regard to the last clause of section 17 of the Criminal Proce- 
dure Code that the fact that a person is an habitual offender may be proved by 
evidence of general repute, it would not be right to lay down as a hard-and-fast 
rule that evidence must be given to show that the person against whom proceed- 
ings are instituted under Chapter VIII of the Criminal Procedure Code has actu- 
ally been convicted of any of the offences mentioned: But, in dealing with cases 
under this chapter, Magistrates ought, especially where mo conviction is proved, to 
take great care to test the evidence for the :prosecution, and to assure themselves 
beyond reasonable doubt that the accused is really an habitual offender of the class 
named. They should not rest satisfied merély with bare statements that the ac- 
cused is reputed to be an habitual offender. - 

THESE cases were referred by the Judicial Commissioner to the 
Special Court in the following terms :~- 

Under section 67 of the Lower Burma Courts Act I have thought 
it desirable ts xefer for the decision of the Special Court the cases now 
pending before me on revision of Nga Shwe Pyu, Nga Kan Tha, Nga 
San Dun, who have been ordered to give security for good behaviour 
for one year, or in default be rigorously imprisoned for that period. 


The charge against each is that he is an habitual thief, and the ques- 
tion for decision is whether the evidence is sufficient to establish the 
truth of the information. 


The opinions of various Judicial Commissioners on this subject have 
been shown by -Mr. Jardine’s Circulars 62 of 1883 and 18 of 1884, 
Mr. Ward’s 12 of 1891, and my Circular 14 of 1891. : 

It appears to me cléar on reading sections 117 and 118, Criminal . 
Procedure Code, that unless on enquiry the truth of the information 
on which the Magistrate acted is established, and it is proved asa 
fact that the accused person is an habitual offender, no order for secu- 
rity can be passed. In the present case the notice charged the ac- 
cused with being an habitual thief, by -which I understand, it méant 
that he had committed thefts on past occasions and was ready to steal 
again whenever. opportunity offered. The question then arises whe- 
ther:‘the evidence in this casé is such as to make the existence of. the 
‘act of prévious thefts having bee con mitted “by the’accused and of 
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his readiness to commit others so probable that a prudent man ought 
. to act upon the supposition that it exists. 


. To prove this fact evidence of repute is admissible ; but the evidence, 

' whether of repute or of particular transactions, must be sufficiently 
strong to convince the Court that the accused has on several occasions 
committed theft; for I apprehend that until this is established no one 
can be said to be an habitual thief. Some Magistrates appear to. have 
supposed that all that the law required was to show that the accused 
was reputed to bea thief, but this seems a mistake. The mere fact 
that a man has a bad reputation does aot necessarily prove that he is 
of bad behaviour. It may go far towards being so, and in some cases 
may in itself be sufficient to do so, but still it is the fact of bad be- 
haviour and not of bad reputation which has to be proved. 


In disposing .of a case of this sort we must, | think, so far as possible, 


put away from our minds considerations of ‘sentiment off the one side, 


and political expediency on the other. We may feel shocked at the 
idea of a man against whom no offence has ever been proved being 
sent to a jail for a year, and doubt the wisdom of thus making him ac- 
quainted with prison life and engendering a belief that he is liable to 
- be sent there whether he is detected in a crime er not; and, on the 


other hand, we may be assured that there are occasions when the conn. 


dition of the country renders these measures necessary for the pro- 
tection of the well-disposed members of the population. 


But all we have, I think, to do is to consider whether the evidence | 


on record proves that the accused is an habitual thief or, in other 
words, that he has committed several thefts in the past and is ‘prepared 
to steal again when he gets an opportunity. 

If this question is answered in the affirmative, then I think we ought 
not to interfere, for as the necessity or otherwise for the order depends 
on local circumstances, the Magistrate must use his own discretion. 


But if it is replied to in the HEBRENE, the Magistrate’s order should 
be set aside. 


As the evidence in these cases is typical of the kind of evidence in 
many others which come before me and the decision is likely to 
govern a great many other cases, I direct that a copy of this reference, 
along with copies of the proceedings, be sent at once to the District 
Magistrate with notice that the case will be heard in the Special 

’ Court on the 23rd instant, and with a request that he will instruct the 
4 Government Advocate to appear. 


bee 
QUEEN-EMPRESS 1. NGA SHWE PYU. 

Maung - Shwe Wa, fist witness for prosecution, fisherman and cultivator, 
states:—1 have known Shwe Pyu from childhood. He is by repute a habitual 
thief; he is also an opiuni-eater. I have never had any quarrel with him. I livein 
the same village with him, ; ; hues 
- Cross-examined.—-No question.. 3 
ah enue. 2 J. E. Mourris, 
‘The 2gth April 1891, Subdivisional Magistrate, 
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Maung Chin, second witness for prosecution, thugyi, states :—I have known Nga 
Shwe Pyu ever since I have been thugyi here, about three months. He is an 
opium-eater and by repute a habitual thief. On account of him the people are 
anxious, as they are afraid of him committing further thefts. ; 


. Cross-examined,—No question. 
; J. E. Moutrrre,. 
The 29th April 1891. ° Subdivisional Magistrate. 


Orper.—Having received credible information that you, Nga Shwe Pyu, are'a. 
habitual thief, I hereby call upon you, under the provisions of section 110; Act X 
of 1882, to show cause why you should not be ordered to execute a bond for 
Rs. 100, with respectable sureties, for your good behaviour for one year. Sureties. 
may be of cultivator or such like class. . : 


: : J. E. Mouxrrtie, 
The 29th April r89r. fs Subdivisional Magistrate. 
Tue above order has been explained to Maung Shwe Pyu, who is present. 


are J. E. Mouurrig, . 
The 2gth April r8or. Subdivisional Magistrate, 


Nga Shwe Pyu states:—I ‘should not be placed on security, as I am not abad 
character. : : 
: J. E. Mouwrare, 
The 29th April 189r. Subdivisional Magistrate.. 
Wisues to call witnesses— 
Maung Shwe Hnit. 
Maung Gun, 
Maung Aung Min, A a 
; J. E. Mourretz, 
‘The 29th April 1891. Subdivisional Magistrate. - 
Maung Aung Min, first witness for defence, fisherman, states:—I have not heard’ 
’ that Shwe Pyu is a: habitual thief. He is a good character, I would not dare 
. to give security for him. 
Cross-examined.—Accused is an opium-eater. He is my cousin. I would not 
give security for him because he is an opium-eater and has bad associates, and I 
am afraid he will commit thefts. ti : 
a J. E. Mourrrre, 
The 29th April r89r. Subdivisional Magistrate, 
Maung Shwe Gun, second witness for defence, trader, states:—I have'h 
nothing against Nga Shwe Pyu’s character. I do ‘not live in the same a naitece pe 
himself, ; 
Cross-examined.—I would not stand security for him, as he is { Sehen - 
and I do not trust him. i an ope sie 
‘ J. E. Mounrrig, 
The 29th April 1891. ; Subdivisional Magistrate. 


et 


) 
QUEEN-EMPRESS v, NGA KAN THA, 


Nga Tha Dun, witness for prosecution, ow oath, states:~I heard that the 
accused is in the habit of stealing. I didnotsee him work. . He lives in his father’s 
chouse. He is a young (an unmarried) man. I also heard that he eats opium. 

Read over, &c. : : 4s : re ue : 
ey ae -.' Maune.Sawe Bwin, 
The 13th May 1891. ora “Magistrate. 

Nea Tha Gaung, witness. for prosecution, on oath, states:—It is generally said 
that the accused. is in the habit of stealing. "Some suspected fins. when property 
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was lost in the village, I have not seen him work. Hesmokes opium. He lives 
in his father’s house. I heard that at the end of the rainy season he once worked 
as a raftsman, 
Read over, &c. 
Maune Suwe Bwin, 
The 13th May 1897. Magistrate, 
Shwe Hmén, witness for prosecution, on oath, states :—It is generally said that 
the accused isin the habit of stealing. He was suspected when theft was com- 
mitted in the village. Paddy and gold were lost in the village. I heard that the .. 
accused eats opium. He lives in his father’s house. 
Read over, &c. , : 
Tne 13th May 18917. Maune SHwe Bwiy, 
Magistrate. 
Examination of accused Nga Kan Tha— 


Q.—Are you in the habit of stealing ? 
A.—No. 
Q.—What is your occupation? 
A.—I work as a boatman and raftsman. 
Maune Kan Tua. 
Usual certificate. 
Maune SHweE Bwir, 


The r3th May 1891. , Magistrate, 


Ra) - 
QUEEN-EMPRESS ». NGA SAN DUN. 


Maung Fa, first witness for prosecution, sworn, states :—1 know the accused 
as he and I live in the same ‘village, He is rumoured to be in the habit of steal 
ing. ‘He does not permanently remain in his house. He associates with the 
persons who are rumoured to be in the habit of stealing, He is suspected when- 
ever anything is lost in the village. He keeps himself'out of the way when police 
officers come to arrest him. He is feared by the villagers. 

No question by the accused. 

Read over, &c. 





Maune HMg, 

The 25th August r891. _ Magistrate. 

Maung On, second witness for prosecution, sworn, siates:—1 know the accused 
as he and I live in the same street. He is rumoured to be in the habit of stealing. 
He does not permanently live in his house. He roams about and associates with 
thieves and bad characters. He keeps himself out of the way when police officers 
come to arrest him for being a bad character. I have just come to know that he 
was arrested at Zalun quarter. ‘(he accused roams about day and night, thereby 
putting fear into the inhabitants of the quarter. Whenever theft is committed he 
is suspected. He was not divorced from his wife, nor did he live in his house. 

No questicn by the accused. : 

Read over, &c. c 

Lhe 25th August 1891. Maune He, 

# Magistrate, 

Examination of accused Nga San Dun— 


Q.—Are you in the habit of roaming ahout, thereby putting fear. into the in- 
- habitants of the village? ; 
4—As.I have no work (occupation) in the village, I goto other places to 
‘work as a'cooly. Eesti! 
Q.—Are you in the habit of stealing-and of associating with bad characters? 
A.—No; I live as an honest man. — : : 2 
es Sie: _, Nea San Don. 


Usual certificate, . ; te 
: tke Maunc He, : 
The agth August 1892. . Magistrate, . 


oh 
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’” The Judgment of the Court was délivered by 

AGNEW, J.-=I think, having regard to the last clause of section 117 

of the Criminal Procedure Code, which provides that the fact that a 

person is an habitual offender may be proved by evidence of general j 

“repute, it would not be right to lay down as a hard-and-fast rule that 

‘ evidence must be given to show that the person against whom pro- 
ceedings are instituted under Chapter VII] of the Code has actually- 
been convicted of any of the offences mentioned. It does seem 
strange that a man, should be liable to be treated in a particular’ way — 
because he is an habitual thief, without proof that he has ever been 
‘convicted of theft at all. [ut we are bound by the: provisions of the 
Code, and should not be justified in laying down a rule which would 

‘ be at variance with any of those provisions. 

I think, however, that in dealing with cases under this. chapter 
Magistrates ought, ¢specially where no conviction is proved, to take 
great care to test the evidence for the prosecution. It is not suffi- 
cient, I think, to simply record the statement of three or four persons 
that the individual charged has the reputation of being an habitual 
offender; but the Magistrate should ascertain what the witnesses’ 
means of knowing anything about the accused. are: whether the accus- 
ed is known to have associated with criminals; whether he has fre- 

"quently been known to have been near the place where thefts, .etc., 
have been commiitted ; whether he has any and what means of liveli- 
hood ; whether there has been any quarrel in which accused was con- 
cérned which would supply a motive for bringing a false charge ; and 
whether any instances of the commission of offences by the accused, 
even if no conviction has been had, are known to the witnesses.. The 
Magistrate should, in short, cross-examine the witnesses, and should 
endeavour to assure himself beyond reasonable doubt that the accused 
jsreally an habitual offender, and not rest satisfied with the bare 
statement that the accused is reputed to bean habitual’ offender of 

As far as the cases referred are concerned, «the 


the class named. 
evidence, in my opinion, does not warrant the order made. 


Before E. M. H. Fulton, Esq. 
QUEEN-EMPRESS v.NGA SEIK.. ° 
Criminal Procedure Code, s. r10~ Security for govd behaviour. 


security for good behaviour on the ground that -an accused 


Orders. requiring L c : 
; ‘ r before been convicted is nevertheless an. habitual offender, 


Criminal Revision 
* erson who has neve 


Me gre ; Eceld never be made except .after a patient and exhaustive ‘enquiry, such as to 
Ocisher “show béyorid all reasonable: doubt that ‘the accused is in the habit of comthitting 
theft or other similar offences, and that it is essential to send-him-to jail in case he 


5 as ' fail'to give security for good behaviour.” The enquiry, if possible, shouldbe held 
in the village where.the parties reside, so as to avoid the witnesses being needlessly 
harassed wd ‘toehable'the ‘accused without. difficulty to. ‘procure-the -attendance of 

"persons willing. to speak in his favour. If the order requiring secutity isinecessary, 

the Magistrate should give the accused reasonable opportunity of procuring the 

attendance of his sureties, if any. ; Pero Gri en) tes yt 
Prosecutions under section 110 in regard to persons who have never before 


‘peen convicted, should not be very readily sanctioned. 
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- THE accused. has never before been convicted, but has now. been 
‘required to give. security for good behaviour on the ground that. he is 
ani habitual thief and has been sent to prison in default. i 

The Judgment of the special Court in Queen-Empress v. Nga Shw 
-Pyu, Nga Kan Tha and Nga San Pun (1) shows that although proof 
of previcus’ convictions is. not absolutely essential to establish the fact 
-that the accused person is an habitual offender, there must, in the 
case of a man- who has never before been convicted, be strong and 
convincing evidence, whether of repute or otherwise, to prove that he 
is in the habit of committing thefts or other cognate offences, and that 
it is necessary for the safety of the public that he should be required 
to give security. Under such circumstances complete and thorough 
enquiry as to the accused’s antecedents is required ; for, before arriv- 
ing at the conclusion that he is proved by mere evidence-of repute to 
be an habitual offender, the Magistrate should examine a larger 
number of villagers and ascertain clearly what the grounds for suspicion 
are.. The accused, too, should be questioned as to his past history 
and given the opportunity which a proper examination affords of 

meeting, if he can, the allegations of his accusers. It is always a. 
serious evil to have to send to prison for a year a person who has 
-never been found guilty of any specific offence, as, besides the danger 
of injustice, the fact of imprisonment is not. likely to improve his: 
character ; while the feeling that he is liable to be sent to jail whether 
-he is convicted of an offence or not may not improbably make him 
‘reckless and render him, on his release, really dangerous to the com- 
munity. Orders therefore requiring security for good behaviour on 
the ground that an accused person who has never before been con- 
victed is nevertheless an habitual offender, should never be made | 
except after a patient and exhaustive enquiry, such as to show. beyond 
all reasonable doubt that the accused is in the habit of committing 
theft or other similar offences, and that it is essential for the safety of 
‘the community to send him to jail in case he fail to give security for 
good behaviour. In such cases it is necessary to examine a consider- 
cable number of witnesses to make sure that the evidence of repute is 
‘strong and general, and it is also necessary to ascertain that the sus- 
‘picions of the witnesses rest on some firm basis. As pointed out in 
‘Mr. Ward’s Criminal Circulars, section 131, the enquiry should, if pos- 
sible, be held in the village where the parties reside, so as to avoid 
the witnesses being needlessly harassed and to enable the accused 
without difficulty to procure the attendence of any persons who are 
willing.to speak in his favour. If the Magistrate decide that an order 
requiring security is necessary, he.should, before ,passing .the final 
order, give the accused reasonable opportunity of procuring the at- 
tendance of his. sureties, if he has;any. i de 

. ~ It mist be remembeved that, in,regard to persons who have never 
‘before been convicted, proceedings under, section 110, which. is appli~ 
cable only to habitual offenders, should not,be. very readily sanctioned. 


— 
Breen 





(2) Selected Judgments, p. 542. 
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Such prosecutions throw discredit on the police, as it implies a failure 
of duty. on their part to bring up on the charge of being an habitual.” 
offender a man against whom they have never been able to prove a. 


_ Single offence, and “they should only be uadertaken when the. evidence: 


of repute is general and overwhelming and when, owing to the prev- — 


““alence of crime ‘in the village or neighbourhood; it is necessary’ to ss 


take action. 

In the case now before me not only is there no proof as to ie 
‘necessity of instituting .these proceedings, as nota single witness ~ 
kas deposed to the recent occurrence of any thefts in the accused’s 
neighbourhood, but the only crime with which it is suggested that-he 
was ever connected was the theft of a bullock, of which he was 
acquitted. It is true that no one at the time came forward to. stand 
security for him, but. that, in the case of a man ‘who has no very inti- 
mate friends in. good position, proves nothing. 

The order must be reversed on the “ground that the evidence was. 
insufficient to support it. The accused, if still in custodv. must be 
discharged. ° ‘ 


ee 


Before £, M. H. Fulton, Esq. 


‘Criminal Revision QUEEN-EMPRESS vw. NGA SIT SHWE. 


+ 702. 

ae oe Gambling Act, ss. 3 to 6—Common gamitigehosstPracumptis evidence. 

October A house must have been searched under the provisions of section. 5 of the Gam-. .. 
43. bling Act before the mere discovery of gaming instruments therein can be taken 


as presumptive evidence of an offence under section 6 cf the Gambling Act, 


“THIS case was referred by Sessions Judge, Tenasserim, in the 
following terms: 


“The accused’s house was searched for stolen property wages 
described as timber, probably some planks. In the house were found 
amongst other things a pack of cards, anidaung, and other instru-: 
ments of gaming, There is nothing to show that before the house 
was searched it was supposed to be a common gaming~house, and I 
think accused’s Advocate has rightly urged that mere possession of 
gaming instruments is not an offence under sections 3 and 6 of the 
Gambling Act. I think the conviction is bad and subratt the proceed- 
ings for the orders of the Judicial Commissioner. ’ 


On this reference the following Judgment was delivered :— 


q concur with the learned Sessions ‘Judge. It is only in the case. 
of a house searched under the provisions of section 5 of the Gambling 
Act that a presumption arises, under section 6, from the mere dis- - 
covery of cards, dice, or other instruments of gaming, that it isa 
common gaming-honse. This was held to be the law in the Judicial 


Commissioner’s Circulars 76 of.1876 and’ in Queen-Empress. weNga 


‘Shan Gy? (1). The conviction is therefore set aside, and it is ordered re 
that. oe fine, if paid, be refunded. 


(! Selected Judgments, “P. 407. 
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: Before E. M. H. Fulton, Esq. 

QUEEN-EMPRESS v. NGA MAUNG GYI* 
Lower Burma Village Act, s. 7—Indian Penal Code, s. 45—Previous conviction. 
_ A person duly convicted of theft under section 7 of the Lower Burma Village Act 
jn case of a subsequent offence punishable with imprisonment for aterm of three 
years or upwards under Chapter XII or XVII of the Indian Penal Code is liable to 

he dealt with under section 75, Indian Penal Code. 

THE proceedings should be returned with an intimation to the 
“earned Sessions Judge that as section 7 of the Lower Burma Village 
Act empowers a village headman within eight days of the commission 
in the village of the offence of theft, when the value of the stolen 
property does not’ exceed Rs. 5, to try any person accused thereof, 
there seems no authority for holding that a person duly convicted of 
such offence is not liable in case of a subsequent offence punishable 
with imprisonment for a term of three years or upwards under Chapter 
XII or Chapter XVII of the Indian Penal Code, to be dealt with under 

section 75 of the said Code. * ; 


; Before E. M. H. Fulton, Esq. 
MAUNG SHWE MAUNG »v. MAUNG SHWE VIT ann MA KYE, 
Morigage by conditional sale—Redemption of. 

Ina case of mortyage by conditional sale, eld that the mortgagor has not neces- 
sarily any right of redemption after the time limited by the contract. In such case 
if it was the intention .f the parties at the time when the agreement was made thai 
on failure of payment within the prescribed period the mortgaged property should 
become the property of the mortgagee and the forfeiture clause was not inserted 
merely by way of penalty to enforce payment, effect rhust be given to their inten- 
tion, and the parties must be bound by the terms of their agreement. 

AN this case the plaintiff has admitted that when he mortgaged the 
Jand in dispute in 1243 he agreed that it should become the absolute 
_property of the defendant in 1247, unless he were then able to redeem 
it. He now seeks to redeem, notwithstanding that six years have 
elapsed since the period agreed upon for redemption, and that the 
defendant has since then been in possession of the land ostensibly as 
‘owner. 2 

“Both the lower Courts have decided against the right of redemp- 
tion, but the District Judge has given the plaintiff leave to appeal in 
order to obtain a decision whether in a mortgage by conditional sale 
the mortgagor may not redeem after the time limited by the contract, 
according to the rule of English Courts of Equity and adopted by the 
High Court, Bombay. In support of the right of redemption a series 
-of decisions of the Bombay High Court have been referred to, com- 
mencing with the leading case of Ramjz_v. ‘Chinto (I Bo., 199), and 
-attention has also been drawn to the decision teported in II Ma., 420. 
‘No authority from the Calcutta High Court in favour of the right has 
‘been quoted, but in Bengal the right of redemption was governed by 
special Regulations. i ; 

On behalf of the defendant reliance has been placed on the decision 
-of the Privy Council in Thumbusawmy Moodellyv. Hossain Rowthen, 
&«. (1, L. R., 1 Ma. 1), in which the opinion was expressed that in the 








7s Oversruled by Queen-Empress v. Tha Kaing, P. J.L. B. 378. 


Criminal Revision 
‘No. 700. 
r89r. 
October 
230 


oe 


Civil and Appeal 


No. 616 
1891. 
October 
26° 
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absence of statutory. provision in-case of mortgage oie conditional sale, 
“the. parties, if Hindus, must be bound by the terms of their contract. 

Search has been made jin the volumes of the Judicial. Commis- 
sioner’s Circulars and in the Records of the Special Court, but no 
decision.can be found to show that the doctrine embodied i in. "the well- 
known phrase of “Once a mortgage always a mortgage" has ever 
been recognized as the law in Burma. 

‘Ina case then’ of this sort this Court, in coming to a devilon. 

must be guided by justice, equity, and good conscience ;. and, unless 
it can .be shown that the doctrine that an agreement whereby on 
failure of redemption within a ‘prescribed time the mortgaged pro- 
perty passes absolutely to the mortgagee is never to be strictly 
enforced, is one universally recognized as in accordance with justice 
and equity, my duty appears to be to decide according to the.contract- 
made between the parties. That the principle alluded to is not -of. 
universal application appears clear from the decision of the’ Privy 
Council in the case above referred to, and therefore | think that the 
real question that I have to determine is, what was the intention of 
the parties, and whether the agreement that the land was to become 
the property. of the defendant at the end of four: years was really: 
meant to be acted on, or whether it was a mere. threat introduced by 
way of penalty to enforce payment of the debt, against which a Court. 
of Equity should grant relief. Doubtless the Dhammathat of Manu 
fayoured. redemption, for in the 4th section of the 3rd Book it is laid: 
down that “if lands, paddy-fields, fruit gardens, vegetable gardens, 
be valued and handed over or even sold outright in payment of a debt, 
if it be for the payment of both principal and interest; the person. 
receiving shall not have a full and perfect right to them; (if the 
original owner or his heirs shall wish it) let them be redeemable. ” 
But the Courts in Burma have long held that parties are free to make. 
such contracts for the disposition of their lands as they think fit, and 
the passage quoted above cannot now be held to ‘govern the construc- 
tion of such contracts. Moreover, it would apparently only apply 
where land was made over in'satisfaction of an anterior debt, and 
would not be applicable to a case where the borrowing of the money 
and the cession of the land were parts of the same transaction. 
' Under ‘these. circumstances there seems no reason for supposing 
that the patties, when arranging the terms of the mortgage, had any 
intention other than that which was expressed, namely, that if the 
money was not paid within the time prescribed, the land should be- 
éome the absolute property of the defendant. I am of opinion, then,, 
that redemption cannot now be allowed, and that the decree of the. 
District Judge must be confirmed with costs. 





: Befere E. M. H. Fulton, Esq: 
Ciriliona.- Abpea .. (ANGUSESUTHERLAND AZIM NULLA’ MAHOMED. 


No. 96, © ; ; Public right-of- way—Burma Boundaries Act. 
_Monontar -. From long-continued user of a way: by: the ‘public’ Over tand-betonging tortie 


Government, dedication to the public, in the absence of ,anythtng to rebut the Bre~ 


ial sumption, may be presumed. 
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- ‘When an order under the Burma Boundaries Act is alleged, the fact of its exist: 
ence and: of. its haying been made by a competent officer after demarcation had 


isi ordered by Government must be proved. 
IN this suit the plaintiff alleged as follows :-— 

(1) That he is the registered proprietor and holder of the 
blocks Nos. 40 and 41 indicated in the tracing map hereto 
annexed and marked A; 

(2) :That the plaintiff and his predecessors ii in title and the 

general public did, up to about the 22nd day of August 
1890, enjoy thé free and full right to pass. backwards ‘and 
forwards along a road’ which passed between lots Nos. 
38 and 58, and which led to and from the Kokkaing range 
road ; 
.(3) That such rodd is the only means of access to and from 
_ the plaintiff’s said lots Nos. 40 and 41; 

Me That on or about the 22nd day of August 1890 the said de- 
fendant obstructed, or caused to, be obstructed, the said 
road, so that the said plaintiff was unable to ‘reach his 
said lots, by putting a bamboo fence or fences across the 
said road ; 

(s) ) That the said defendant has ever since‘ continued ‘to, ob- 
struct the said road by the said fence or fences ; 

(6) That as the plaintiff's said lots are surrounded by lots. be- 
longing to different people, he has no means of reaching 
his said lots except by the road now obstructed by the said 
defendant, and he is consequently deprived of all use 
and enjoyment of his said lots by the action of the”said 
defendant ; and the plaintiff prayed— 

(i) that the said defendant may be ordered to remove 
the said fence or fences, or any other obstruction 
placed by him on'the said road ; 

(ii) that the said road may be’ declared to be a publi 

. road, or © 

(iii) that it may be declared that the penne has a 
right-of-way over the said‘road ; and 

(iv) for the costs of this suit, 


To this the defendant replied as follows :~- 

(x) that he denies that there is or ever was a free right of 
passage over the land between lots Nos. 38 and 58, as 
alleged by the plaintiff, and ‘puts plaintiff to. strict proof 

_ Of same; 

(2) that the plaintiff was not, and is not, entitled to thé alleged 
‘right-of-way, nor is there any general mentary ay over 
. the said land ; 

- Q) that .if any such right-of-way as alleged existed for any 

g ‘period, it has not been enjoyed for 20 years ending within 
two years next before the institution of this suit, and 
, plaintiff t therefore has. no right-of-way ; i 
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(4) that defendant denies that the only means of access to and 
aes plaintiff's land is the right-of-way alleged in the 
aint ; - : ES on 

(5) eating in issue all statements in the plaint inconsistent with 
this written statement, the.defendant prays the above 
suit may be dismissed with costs, and for such further and 
other relief as this honourable Court may deem fit: 

The District Judge thereupon raised the following issues:— 

(1) Is there, or has there ever been, a free right-of-way over 

_ the land between lots 38 and 58 as alleged by plaintiff 
in the second paragraph of the plaint ? ~ 

(2) Has the plaintiff, or his predecessor in title, or the general 
public, exercised such right-of-way for 20 years ending 

within two years next before the institutien of this suit? 

_ (3) Does the land over which the right-of-way. is claimed in 
the plaint belong to the defendant ? 

The finding on the first issue was not as ‘specific as might have been 
desired, but the concluding portion. of the judgment shows that the 
District Judge found on it in the affirmative on the ground that the 

‘way-in question was a public road. On the second issue he found in 
the negative ; because, though he thought there was reason to believe 
that the path had been used by the public for over 20 years, it did 
not appear that the use had been continued till within two years of 
the institution of the suit. On the third issue he also found in the 

‘negative, holding that the land over which the road passed did not 
belong to the defendant. ay 

On appeal the Commissioner confirmed the decision. He held that 
the road had been in existence practically as a public road for many 
years, apparently over 20, and that the right-of-way was uninterrup- 
tedly enjoyed by the public up to about three years ago, when the 
defendant obstructed the road, and that the lower Court was justified 
in holding that there was a right-of-way over the land referred to in | 
the plaint, inasmuch as it had been demarcated as a road under 
section 17 of the Burma Boundaries Act. 

The defendant then appealed to this Court on the following 
grounds :-— 

(1) That the lower Appellate Court had erred in holding that 
there had, as against the appellant, been’ a conclusive 
order made by a: Boundary Officer under the Burma 
Boundaries Act. ; Stine 

(2) That the lower Appellate Court erred in holding that a 
right-of-way over the road in dispute, had been proved. 

On the first of these points the decision must be in the appellant’s 
favour because, as admitted by the learned Counsel for the respond- 
“ent, there is no evidence on record to prove that” such. an order ,was 
passed. The order itself, or a certified copy of it, has not been pro- 
duced, nor-is there anything to show by what officer it was passed, 
ox that such officer had been appointed a Boundary Officer, or that . 
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Government had directed the boundaries of the land in question to 
‘be demarcated. When an order under the Boundaries Act is alleged, 
the fact of its existence, and of its having been made by a competent 
officer after demarcation had been ordered by Government, must be 
roved. ‘ 

: On the second point my finding is in the negative and for the 
respondent. Both the lower Courts have found as a fact that prior 
to the defendant’s obstruction theroad in question was used by the 
public for a period of about 20 years. In arriving at the conclusion 
that the public had used the path for many years, I think they were | 
undoubtedly correct, for, though the opinion of the learned Commis- 
sioner on the point may have been to some extent affected by the 
view which he took as to the applicability of the Boundaries Act, an 
examination of the evidence satisfies me that as regards the user of 
the road by the public fora period beginning at least as early as 
1873 or-1874, his decision was right. Great stress was laid on the 
evidence of Ko Shwe Hiaing for the defendant, but as he admits that 
he has not visited the place since.1877 or 1878, 1 think it would be 
unsafe to place too much reliatice on his memory. It is quite clear 
that at the time when the cadastral survey map was made there was a 
sufficiently defined track or road between the holdings 38 and 58 to 
be marked on it. : , 
It is also clear from the evidence of ‘Maung Po for the defendant 
that the road has existed for 14 or 15 years. Mr. Watson tells us 
- that the cart-track through the Hermitage grounds was closed in. 
1873 or 1874, and I think.it may fairly be inferred that the public 
have since then at least used the road in dispute. The evidence of 
Muhammad Ko Shanga is clearly to the effect that the road in dis- 
pute was adopted as a substitute for the road through the Hermitage: 
lands, for otherwise the questions addressed to him in reference to it 
would not have been intelligible. But his statement that the Her- 
mitage road was closed only 10, 11, or 13 years ago is contradicted 
' by Mr. Watson’s evidence. Maung Aung Gyi’s statement that the 
road did not exist.18 years ago is not inconsistent (making allowance .- 
for inaccuracy as to the exact number of years since he left the 
neighbourhood) with the supposition that the road originated in 1873 
or 1874. ‘Reliance cannot, I think, be placed on Ne Dun’s state- 
meénts. He is the defendant's vendor, and has entirely failed to ex- 
plain how he became possessed of the land over which the road 
passes, or how he or his father extended his holding beyond the area 
allotted to him by Colonel Ardagh in 1860. If the road in question 
was a private road, made by- himself for the benefit of his own tenants 
and servants, it is unlikely that he would haye submitted. for many 
years to its use by others, as it clearly was used, without apparently 
a word of remonstrance on‘his part. The plaintiff’s witnesses assert 
the use of the road: by the public froma much longer period, but it 
is unnecessary to express any opinion as to the value of their:evidence 
on this point, for I think it is clearly proved by the defendant's own 
‘witnesses that since 1873 or 1874 the public ‘have been using this. 
-toad. They have, moreover, evidently done so as of right, for there is 
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nothing to show that any one has ever objected'to their doing so tilt 

~after the purchase of lot 58 by Mr. Sutherland. . 
‘+The land belongs to Government; for the defendant’s title is 
traced from the grant to Ne Dun’s: father, and he has been unable to. 
show that the land forming the road was included therein. It was 
urged that the question of. ownership did not arise on the pleadings ;. 
but Ll observe that the issues were signed by the learned ‘Advocates 
on both sides, and I can find nothing in the proceedings to indicate 
that any objection was taken to them at the time. I think, moreover, 
the issue did really arise; for, as the plaintiff alleged among other 
things a-public right-of-way, and as the allegation. was distinctly de- 
nied, he could hardly prove his case without showing from whom the 
right was derived. The question of ownership was: therefore really 
comprised within the first issue ; for until it was ascertained that the 
land belonged to Government, the relevancy of the kwin map, {which 
constituted an important piece of evidence for the plaintiff, would 
not be apparent. It was therefore immaterial -whether or not evi- 
dence on the subject was allowed to be given under that issue, or 
whether it was for convenience dealt with as a separate issue. Of 
course a finding adverse to the defendant on the question of owner- 
ship would not relieve the plaintiff from proving his right to use the: 
road; but 1 do not think the District Judge used the finding in that 
way, and certainly in this Court it has been admitted in argument: 
that the burden of proving the existence of a right to use the road. 
is on the plaintiff. é 

It remains then to consider whether he has proved that right. On 
this point I think the answer must be in the affirmative, for | am of 
opinion that from the circumstances of this case a dedication to the 
public isto be presumed. The decision in Turner v. Walsh (1) 
shows that from-long-continued user of a way by the public over land. 
belonging to the Crown, dedication, in the absence of anything to. 
rebut the presumption, ought to be presumed. . The case arose in the 
Colony of new South Wales, and the period of user there was 28 
years prior.to 1861, when the Crown Lands Alienation Act was 
passed, and subsequently without objection down to the period of the: 
institution of the suit. In Burma there appears to be no Statute de- 
fining the mode of acquiring rights-of-way over Government land. 
A strong opinion has been expressed in the case of The Secretary 

_ of State v. Mothurabhai (2) that section 26 of the Limitation Act 
does not apply to the Crown, and it has further. been held (3) that even~ 
between subjects it is not the only way in which easements or rights- 
of-way can be acquired, and that it-does not exclude or interfere with 
titles or modes of acquisition existing independently of the Act. 

.! The period in this case, during which it is proved with certainty 
that there has been a public-user of this road, is doubtless a great. 
deal shorter than in the case from New South Wales, and would per- 
haps, if it were unsupported by evidence. of acquiescence by officers | 
of Government, whose duty itis to protect the interests of the Crown, 


{ ViApp, Ca.636. | (@LLR, XIVBo, a5. |G) VILA, 20. 
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be insufficient to justify a presumption of dedication, But the road 
has been marked not only in the map prepared by the Cadastral Sur- 
vey Officers, which, as contended. by the appellant’s Counsel, simply. 
shows the physical features of the country and has nothing to do with’ 
rights, but also, as. explained by witness: Maung Po Sin, in what he 
calls the Awin map, an extract from which has been filed with the 
plaint. This map is prepared for revenue purposes, and I think a 
‘presumption arises that roads marked in it arerecognized by the 
Revenue authorities. It was said that the fact. of a road not.being 
assessed was no proof that it was a public road, for that private roads 
made prior to 1880 were not assessed ; but when it is found that the 
road is not only marked on the revenue map, but has also been habi- 
tually used by the public as a road for 17 or 18 years, I think a strong 
presumption arises that there has been a dedication of it to the pub- 
lic which could only be rebutted by evidence of a contrary tendency. 
There is, however, in this case no evidence to show that any of the 
"revenue officials ever objected to its being used asa road, and the 
fact that a small strip of land was left between two holdings’ strongly 
supports the view that they acquiesced in its use by the public. 
_It was contended by the respondent’s Counsel that it was absolutely 
necessary to the enjoyment, of ‘the plaintiff's holding which would 


otherwise be land-locked ; but as the evidence on this point is not 


complete, I. cannot express any opinion about it. 

_ When a question of dedication. to the public arises, no rule can, I 
think, be laid down as to the length ‘of user from which it may be 
presumed, Each case must be decided on its own merits. In the 
Queen v. Petrie (1) seven years’ uninterrupted user seems, combined 
with other evidence, to have been held sufficient to justify ‘a jury in 
presuming dedication. : 


It was suggested in argument. that, assuming this to bea public 


road, the plaintiff could‘ not sue to remove the obstruction; but hav- 
ing regard to the situation of his land, I feel no doubt that he has. 
suffered special damage by its being closed. He has therefore a right 
of suit. (2) : ; ; 

For the above reasons I confirm the decree of the Commissioner 
with costs. , 

Counsel’s fee to be fixed at five gold mohurs. 


{SPECIAL COURT.] 
Before E. M. H. Fulton, Esq.,and W. F. Agnew, Esq. 
T, P. PETHAPERMAL CHETTY v. JAMES L. PHILLIPS anp oruers, 
- Messrs, VanSomeran and Fagan— | Messrs. Moylan, Eddis and Porter— 
for. appellant. bee ; | for respondents. , eo 
‘Mortgage of land by deposit of title-deeds—Suit to enforce payment of the debt. 
by tte sale of the paste’ property—Limitation—Parties—Conflict of deci- 
stons of the Caleutta High Court ‘and other High: Courts, nt 
. Held,— (i) that in- Lower Burma, where there is at present no Act in force, 
prescribing any particular method.of conveyance, it is open to parties to create a 
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mortgage’ on-land by deposit of title-deeds..or by word of mouth or other means of - 
communication by which they signify. their intention: to do so; 

(ii) that in a suit to enforce payment of debt secured by mortgage created by 
deposit of title-deeds the period of limitation is 12 years from the date on which 
the money sued for became due, the case being governed by Article 132 and not by 
Article 147 of Schedule II of the Limitation Act; 

.(iii) that in such a suit it is necessary to join as parties all persons having an 
interest in the property, provided the plaintifi has notice of such interest ; 

{iv) that when’ on a question of law the High Court at Calcutta has given a final | 
and authoritative decision the Courts in Lower Burma are bound to follow. that 
decision, even though it’ be at variance with decisions on the same point of other 
Indian High Courts. - ; ; : 

THIS was a: reference to the Special Court in a suit to enforce pay- | 
ment of a debt secured by an equitable mortgage by deposit of title- 
deeds. After deciding the pleadings and points of appeal the Judicial 

“Commissioner (Fulton, J.) proceeded as follows :— 


On the 9th November 1877 Moulvie Abdul Subhan -executed and 

_ registered a deed of sale of the property in dispute in favour of J. L.: 
Phillips. The second defendant has been examined on the subject, 

and says that the document was deposited with the Sub-Registrar to 

be kept, till payment of the money, but there is no other evidence to 

support this allegation, which seems inconsistent with the fact that in 

a very short time the paper was undoubtedly in Phillips’s possession, © 
though according to the second defendant’s statement the money was 
not paid. That’ this latter statement is correct I see no reason to 
doubt. It is clear that on the. roth April 1878 Phillips reconveyed 
the property to the vendor, and the allegation that he did so because 
he was unable to pay for it is probable. The reconveyance was for 
Rs. 2,500, and it is unlikely that, if Phillips had a few months before: 

paid Rs. 3,000, he would so quickly have resold the premises: for - 
Rs, 2,500. Meantime, however, he seems to have borrowed money 
from the plaintiff. The first item of Rs. 950 was borrowed: on the 
6th October, before the sale of the land to him, but subsequently: 
he received the following sums of money :— ne 


Rs. 

7th December aes tee to 1,000 
and January we eas "ewe 41CO 
6th March see tee tne 385 
26th March. aes tee ome 33 
1,518 

+ 9Q50 

“Total 6. 2,468 


As regards the deposit of the title-deeds, which are clearly proved 
to have been subsequently lost in Mr. Vertanues’s office, I accept the 
plaintiff's evidence, which is.as- follows :—.. ee 

“T afterwards saw Mr. Phillips on the 2nd December 1877. He 
brought me the title-déeds of the garden at Kokkaing that he bought - 
from Abdul’s father. On this occasion he. brought me the title-deeds _ 
and he applied for another Rs. 1,000. On these deeds, besides the . 
money borrowed. before, I consented to lend him another Rs. 1,000. . 
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He gave mea promissory note for Rs. 1,000. I said I had no money 
that day, and I asked him to come on the 7th. I retained the title- 
deeds. After this, on the 7th December 1877, I gave Phillips a cheque 
for Rs. 1,000.” 
I think this statement may be believed because itis supported by 
the promissory notes and, to a certain extent, by an extract from the | 
register of the Chartered Bank of India, Australia, and China, which 
shows that on the 6th October a cheque of Rs. 450 and on the 7th 
December a cheque of Rs. 1,000 drawn by the plaintiff in fayour of 
Phillips, were cashed. The plaintiff has explained that thé item of 
Rs. 950 was made up of Rs. 200 cash and a cheque for Rs. 450 given 
on the 6th October and Rs. 300 paid a few days later. But with 
respect to the subsequent loans of Rs. 100, Rs. 385, and Rs. 33, 
although I see no reason to doubt that they were made and that it 
was agreed that they were to be charges on the land, I am unable to: 
accept the plaintiff's statement that an understanding was come to 
when the first defendant brought the title-deeds and deposited them 
that the plaintiff was to lend Rs. 2,500, Peter David says he was 
present on this occasion, but does not refer to this understanding. I 
think it is clear that when the title-deeds were deposited the land ” 
was mortgaged for Rs. 1,950, and that the subsequent loans were 
separate transactions. This view, moreover, is in accordance with the . 
statements'made in the 3rd, 4th, and 5th paragraphs of the plaint. 
There is nothing to show that any fraud was committed by the 
plaintiff at the time any of these loans was made. It is not proved 
that he knew or, at the time of the deposit of title-deeds, had any 
reason to believe that the purchase-money had not been paid to the 
vendor. But unless he had such knowledge, I do not see how he 
could be effected by any lien which the vendor, who had executed and, 
as I believe, duly delivered the deed of sale, might otherwise have 
been entitled to. It certainly is not proved that the vendor retained 
possession. The evidence on the subject is not very decisive, but on 
the whole goes to show that Phillips was in possession after his pur-: 
chase. The statement of the second defendant that the deed was 
to be retained by the registering officer until payment was made 
seems, as before remarked, improbable, for not only as a matter of 
fact did the document pass into Phillips’s possession, but a few months 
later, when the reconveyance took place and the deed was not forth- 
coming, the second defendant seems to have been quite satisfied with 
Phillip’s. statement that he had it in a box up the line and would 
send it down, and not to have troubled himself further in the matter. 
This would hardly have been the case ifthe paper had been left in 
deposit .with the registering officer and had been improperly obtained. 
Moreover, in February Phillips executed and registered a power-of- 
attorney authorizing the plaintiff to sell the land, and it seems equally 
improbable that this should have. been done if the deed had been dise 
. honestly handed over by the Sub-Registrar, as that the latter should 
‘in the first instance have undertaken to. retain it till payment of the - 
_ Money, a‘proceeding wholly. outside the sphere of his official duties. 
Under these circumstances I find that even though the purchase- 
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_money had not. been ‘paid, ‘the ‘monkmwen, “with whom ‘the aalle: deed 
-was deposited, had no notice of the fact, and was therefore not bound 
to see to its payment (1). 


. The next. transaction hak occurred was the reconveyance of the 
and to Abdul Subhan on the roth April. There ‘is no trustworthy 

‘evidence to show that be knew anything about the mortgage to the 
plaintiff, for ‘I cannot rely on the latter's alleged conversation with 
second defendant between the 2rd and 7th. The only facts that 
might have suggested such a mortgage were the’ registration of the 
power-of-attorney to the plaintiff to sell and the fact that the deed.of 
sale of the oth November was-not forthcoming. Hisson, the second 
defendant, asked for it, and was told by Phillips that it was'in a box 
up the line and would be sent. 


Subsequently. Abdul Subhan died, and it was admitted that. the 
second defendant’s interest in the property was conveyed by a re- 
gistered ceed to his younger brother Abu Hasan, who mortgaged it 
to Haji Mahomed Hadi. It is not alleged that the latter. had any 
actual notice of tie mortgage to the plaintiff, nor is it shown how he 
could have found out anything about ‘it unless the absence of the 
‘régistered deed of oth November 1877 is corisidered a circumstance 
‘which: ought to have put him on enquiry. In 1886 the plaintiff 
advertised the property in'the British. Burma Advertiser:as subject 
‘to his mortgage, and the second defendant published another adver- 
tisement repudiating this claim, ‘but the fourth defendant cannot be 
expected to have “had his attention directed to these notices, which 
occurred nearly three years before the mortgage to him. 

- On these facts I have | ‘to consider whether the plaintiff is biti 
‘to recover. 

It was said that the mortgage by deposit of title-deeds is'not a 
form of mortgage recognized in Burma by the Courts subordinate to 
the Judicial Commissioner. The argument seems untenable, for the 
simple reason, as stated by the District Judge, that there is no law 
prohibiting it. Section 3 of the Contract Act says that the communi- 
‘cation and.acceptance of a proposal may be made by any act intended 
to.communicate or accept such proposal. . If, therefore, when Phillips 
handed over the title-deeds and the plaintiff accepted them, they 
intended (as there can be little doubt that they did) to create and 
accept alien on the property, there isno reason that I baa of why 
their intentions should not be given effect to.. 

-In Special Appeal 1 of the 4th quarter. of 1872 (2) the Judges 
of the Special. Court said: “It ought ‘to. be ~well sunderstood through-: 
“out the province -that a ‘lien or charge upon property equivalent 
“in most respect to a mortgage may be made by.simply depositing 
“deeds with ‘a. creditor: as.security for a debt without writing and 

“without registration:” It was.suggested that -this was an obzter dic- - 
tum, as the appeal came from the:Court..of the Judge of Moulmein’ 





‘Q@) V.. Dart °5"Vendors and Purchasers, p. 739. 
(2) Haji Abdul Rahman v, Mi Pu, &e., pu supra, 
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and it-was not necessary to lay :down the law-for the whole province’; 

but the point was again considered by the Judicial: Commissioner in 
Civil Second Appeal 26 -of 1887 from the District Court, ‘Ma:ubin. 
-Mr. Meres’ attention had apparently not been called to the decision 
-of, the Special Court above referred to, for he said he could not find 
anything in the judgments of his predecessors bearing. upon this 
question. But he came to the conclusion that if the parties contract- 
ing did in fact enter into the contract. known as an equitable mort- 
gage, knqwing the nature of it and intending by the deposit of the 
title-deeds to create a lien upon the property covered by the title- 
‘deeds as collateral security for the repayment of money, the Courts, 
in. the absence of express direction of law to the contrary, were 
-bound to give effect to such an agreement. -In support of these deci- 
.Sions reference. may be made to the case of Varden Seth Samv: 
Lukputti Royjee Laila (1) in which the Judicial Committee of-the 
- Privy Council recognized the creation between parties resident ‘in 
the town of Madrasof a lien on land in the ‘mofussil ‘by the deposit 
- of title-deeds, and also to that of Manekjz Framji v. Rustomji: Nassér- 
wanjt.(2) in which the Bombay High Court has accepted, apparently. 
without hesitation, the deposit of title-deeds in Bombay .as constitut- . 
ing a valid mortgage of property outside Bombay. - 

It thus appears that not only on the ground of authority, but also 
having regard to the reasons which were very clearly stated by Mr. - 
Meres, it is:safe to hold that it is competent to parties in Lower 
Burma to create as between themselves a ‘lien on land by deposit -of 
.title-deeds if itis their wish to‘do so. . 

But the further question then arises whether such a transaction 
actually conveys an interest in land or merely evidences a contract 
-to convey such interest. For convenience, 1 think, I_ may accept the 
definition of a mortgage given in section 58 of the Transfer of Property 
: Act, which describes it as a transfer of an interest in.specific immoveable 
- property for the,purpose of securing the payment of money advanced 

sor to be. advanced by way.ofloan. What was the. effect then of 
-Phillips’s agreement with the plaintiff? Was it to convey an -actual 
interest to him, or was there merely an ‘undertaking ‘to convey ‘such 
interest? In Kedarnath Dutt v. Shamloli Khettry (3) a deposit of 
title-deeds is spoken ‘of as““evidence of an agreement for a mortgage 
-and an equitable title to'a mortgage,” ‘but it is not stated that no actual 
‘lien is thereby created ‘on the land. Doubtless, as remarked by’ the 
Privy Council in Varden Seth Sam v. Lukputti Royjee, as between 
parties who can convey by deed only or conveyance in writing, such 
-dien ‘would ‘necessarily be equitable, (4) but ‘in -Burma, where ‘no law 
exists. prescribing any: particular ‘method of conveyance it would‘appear 
that if parties either by deposit of title-deeds or ‘word of mouth, ‘or 
other:means of ooimmimication “signify” ‘their jintention to créate 
a lien on certain property» as security for the recovery of a debt, they - 





Si 








mea) TX Moore, T. A., p..303- F=8) XT BL. R., p. = 
(2) LL. R., XIV. Bo., ps 269: _ _ (4) Coote on Mortgage, p. 172, 
a : _ and L.R., LV Ch, D. 605, 
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‘do thereby:.transfer an interest in that property. In Bombay the 
Transfer of Property Act is notin force, and there the High Court. 
-has recently treated a ‘similar transaction as a mortgage and applied 
to it Article 147 of the Limitation Act. Had it been merely a con- 
tract to mortgage, apparently Article 113 would have been applicable. 

If the above reasoning is correct, it would seem that, unless. the: - 
sale to Abdul Subhan and the mortgage to the fourth defendant ¢an. 
be given priority under the provisions of section 48 of the Registra- 
tion Act, they must be postponed to the plaintiff’s mortgage. Philips. 
could not convey more than he possessed, and, if he had alienated! 
part of his interest in the property, he could not subsequently transfer . 
such part. The plaintiff is not shown to have committed any fraud 
-or to have been guilty of such negligence as would stop him from dis-- 
puting the subsequent conveyances, Itdoes not appear that he took 
any part in any of them or did anything ‘to conceal his own charge. 
He advertised it in the newspaper in 1886; both Abdul Subhan, who. 
accepted the reconveyance in 1878, and the fourth defendant, who 
took a mortgage in 1889, appear to have acted without sufficient cau- 
tion in not making more complete enquiry about the sale-deed of oth 
November 1877. es 

No doubt this view of the law places purchasers in a precarious 
position, for unless they have been careful to obtain all the title-deeds 
of their property, a claim to an equitable mortgage may be raised 
against them at any time within the period of limitation. But the 
real difficulty arises from the wording of section 48 of the Registra- 
tion Act.and the construction put upon it in Coggan v. Pogose (1). 
If the ruling in this case is followed, the mortgagee by deposit of title- 
deeds will occupy a better position in this country than he does‘in 
Ireland, where he is liable to be defeated by a registered convey- 
ance of the legal estate to an innocent purchaser (2). 

A further difficulty arises in this case as regards limitation. The 
-suit was filed within 12 years of 3rd December 1877, against defend- 
ants first and second, but the third and fourth.defendants, -to whom 
admittedly all the interest of the first two defendants had been convey- 
ed, were not made parties till more than 12 years had expired. The 
Bombay High Court has held 60 years to be the period of limitation 
in such a case. The Calcutta High Court does not appear to have 
considered the question of limitation specially with regard to mort- 
gages by deposit of title-deeds, but as regards the limitation to suits 
by holders of simple mortgages, it is at variance with the Bombay — 
High Court. : a 
* As anumber of questions: in’ which the law appears doubtful arise 
in this suit; | think it desirable to refer to the Special Court the 
following issues for decision :— —_ - Re pa Ae ee 
(1) What is the period of limitation applicable to this suit ? 


(2) If it is held to be 12 years, can any décree be passed ~ 
against defendants first and. second, who had no interest 





fi) Wis Rg BPUnly to, a 
(2) 4gra Bank v, Barry, L. R., VII H. 5239. 
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in the property when thé suit was instituted or should 
the claim be dismisséd ? 

(3) Did the dealings between Phillips and the plaintiff have 
the effect of conveying ‘to the former an interest in the 
‘property, or did they mérely give. him a right against 
Phillips to have such interest conveyéd to him? 

(4) If they conveyed an interest, were the registered re-con- 
‘veyance to Abdul Sabhan and the registered mortgage 
to the fourth defendant subject thereto— 

(2) As regards the charge of Rs. 1,950? 
_ (8) As regards the subsequent loans of Rs. 100, Rs. 
385, and Rs. 33? 

(5). If they conveyed no interest but merely amounted to an 
agreement by Phillips to convey such interest, are the 
subsequent vendee and mortgagee, or either of them, 
bound by such agreement by reason of their omission to 
make further enquiries about the missing title-deed or 

- for any other reason ? 
- On this reference, after hearing the Advocates for the parties, the 
following judgment of the Special Court was delivered by— - 


FULTON, J.—In my opinion the answer to the first question referred 
to this Coutt must be that the suit is governed by Article 132 of 
Schedule II of the Limitation Act, which prescribes 12 years as the 
period of limitation for the enforcement of payment of money charged 
upon immoyeable property. 

My first reason for arriving at this conclusion is, that it appears to 
me, having regard’ to the constitution of the Courts in Lower Burma 
and the relation which they bear under the Lower Burma Courts Act 
to. the High Court .at Calcutta, that they ought, when a question has 
been authoritatively settled by a Full Bench in such a manner as 
finally’ to’ determine it so far as that High Court is concerned, ‘to 
accept that determination and act upon it in this province. Under 
sections 27 and 42 of the Act the Judicial Commissioner and Recorder 
may, respectively, when they sce fit, refer any question of law arising 
before them to the High Court for decision, and when they do so they 
are bound by the result of the reference. The words ‘when they see 
fit’”’ no doubt leave them’a judicial discretion to.decide on what 
‘occasions it is proper to make or refuse such reference, but I apprehend 
that that discretion ought not to be used so as to etiable them to decide 
any question in a manner different from that which there 1s strong 
reason to believe would be the conclusion, if the reference were made. 
Such a coursé would bring the law in this province “into a state ‘of 
gteat @ncertainty, highly distressing to litigants ; for the discretion 
which one Judicial Commissioner might refuse to exercise in favour 
of such a reference would probably be made usé of by another to 
refer the point at issue on the occurrence of a suitable opportunity, 
and would, moreover, in my opinion, be inconsisteot with the object. 
for which sections 27 and 42 were provided. . Consequently it seems . 
to me that, when on any. point the judgments of the various High 


36 


562 .. ‘SELECTED JUDGMENTS AND RULINGS, — 








Courts are conflicting, and the Calcutta High Court has authoritatively 
. decided it in a certain way, it is the duty of the Courts in this province 
to adopt its decision unless they have gounds for supposing that, 
on a further reference, their arguments are likely to lead it to a , 
different conclusion; for if it had not heen the intentien of the Legis- 
lature that the judgments of the Calcutta High Court should carry _ 
more weight in Burma than those of other High Courts in India, it is 
difficult to. understand for what purpose the power of reference to 
it should have been granted. .The Special Court, it is. true, is not 
authorized in civil cases to refer questions to Calcutta, excepting when 
‘there is a difference of opinion between the Judges, but indirectly it 
seems-none the Jess bound by the final decisions of the Calcutta 
High Court “for it would be very anomalous if, on a reference from 
the Judicial Commissioner, it were at liberty to decide a point of-a 
law in a manner different from that in which he ought to have decided 
it had he disposed of the case, or from that in which it would have 
been decided if it had been réferred by him to the High Court, for 
determination.” To what extent this principle shuuld be applied to. 
decisions of Division Benches of the High Court, which happen to be. 
at variance with the decisions of other High Courts, it is unnecessary 
to determine.. It may be that in such cases the discretion of the 
Courts in Lower Burma is not so strictly limited, and that where the 
decisions of other High-Courts appear founded on arguments mani- 
festly superior to those which have influenced the Division Bench at. 
Calcutta, it may be- open to them to base their judgments on those 
arguments. On this point, however, I think there is. no occasion to 
_ express any opinion, for in the present case it does not arise. as 
The point ‘at issue in this appeal,.whether Article 132 or Article 
147 ought to-be applied to. a suit to enforce payment of a mortgage 
debt by the sale of the property mortgaged, has been finally decided . 
in favour of Article 132 by a Full Bench of the Calcutta High Court 
in the case of Girwar Singh v. Thakur Navaim Singh (x) in such 
a manner as to preclude all probability of the decision being 
reconsidered by that High Court. The arguments used by the Allaha~ 
bad High Court in Shib Lal v. Ganga Mrasad (2), when it arrived 
at an opposite conclusion, were all considered, and although the 
Bombay High Court has in the case of Mottram vy. Vitat (3) 
stbsequently differed on this point from the Calcatta High Conrt, the 
arguments by which it was influenced appear to have been the same 
as those which were used in the Alahabad High Court and to have 
been fully considered by the learned Judges at Calcutta before they! 
arrivéd at the decision above referred to. Consequently, I think, the 
question determined in the case of Girwar Singh v. Thakur Narain 
Stngh must be treated as settled law in all Courts which have to look - 
to the High Court at Calcutta for guidance in the ‘disposal of legal 
difficulties, and that there were no arguments available which would. 
have justified the Judicial Commissioner in referring the question: for. 
~-the farther décision of the High Court” 
“401. L. R., XIV Cal, 730. | (2) LL. R., VI AIL, 55x. 
Q)ILL, R. XH Bom., go. 


_ JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 563 





The point settled by the case of Girwar Singh v. Thakur Narain 
Singh appears to be that the only kind of suit to which Article 147 
can be applied is one in which a mortgagee seeks relief by claiming 
foreclosure or sale in the alternative, but that when he endeavours to 
enforce payment of his debt simply by the sale of the property mort- 
gaged, his right of suit is limited by Article 132, Whether inregard to 
the transactions out of which the present case has arisen, it was open, 
or may still be open, to the plaintiff to claim relief by a suit for foreclo- 
sure or sale, it is unnecessary for me to determine. The remedy which 
he has sought for in his plaint is to obtain a decree directing that the 
defendants do pay him Rs. 6,000 with interest, and in default that the 
equity of redemption of the mortgaged premises be sold and the pro- 
ceeds-applied in and towards the payment of the decree and costs, and 
lastly, that if the proceeds shall not be sufficient for the payment in full 
of such amount, the first defendant do pay the amount of the deficiency 
with interest. Such a claim certainly cannot be treated as one for fore- 
closure or sale, but is simply one to enforce payment of the debt by the 
sale of the mortgaged property with a supplemental prayer for a decree 
against the first defendant personally. The former part of the claim 
then clearly falls within the scope of the decision of Girwar Singh v. 
Thakur Narain Singh and must, therefore, be governed by Article.. 
132. For the latter part, which is for relief against the first defendant 
personally, the period of limitation is only-three years as decided by the . 
Judicial Committee of the Privy Council in the case of Ramdin v. Kalka~ 
Prasad (1). me 

The second reason which inclines me to hold that this suit is governed 

‘ by- Article 132 of the Limitation-Act is one that I put forward with. 
hesitation, remembering the high authority ofthe learned Judges who 
have differed on the subject. But on carefully perusing the decisions of: ~ 
the Allahabad and Combay High Courts, I find that it appears io have 
been considered that.the word “charged ”’ in Article 132 was used ina 
technical sense impressed on it in 1877 by the Legislature.-and referred 
to charges of the kind mentioned in section 100 of the Transfer of 

_ Property Act. It was pointed out that although this Act was -not 

passed till 1882, it had been drafted in 1877, and that it was 
therefore reasonable to presume that words in the Limitation Act 
passed during this year bore the same signification as in the Act 
relating to the Transfer of Property which subsequently became 
law. It was not disputed that prior to 1877 the word “charged” 
used in the former Limitation Act was always held to include debts 
secured by mortgage, and that Article 132 of Act IX of 1871 was 
invariably applied to suits to enforce the payment of such debts, 

Even so late-as 1882 it was said by the Bombay High Court in Lalubhaz 

v. Naran (2) that although the introduction of Article 147 in the 

Limitation Act of 1877 might point to an intention to make the word 

“‘charge” in Article 132 bear the same meaning as in séction 100 of 

the Transfer of Property Act, it could not be denied that money lent 
on mortgage was, in ordinary legal phraseology, money charged upon 


(1) LAR. XH A, 12. 1. @ LLR, VIBo, 719. 
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- immoveable property. But doubtless, if it appeared that about the 
‘time when Acts XV of 1877 and IV of 1882 were drafted, it -was 
determined to give to the word “charge,” in Acts of the ludian Legis- 
lature, a narrower signification than it had previously borne, there 
would be great force in the argument that Article 132 of ‘the former 
Act must'be held to have the same meaning as insection I0o of the 
‘Jatter.’ On referring, however, to section 56 and to the illustration 
tosection 61 of the Transfer of Property Act,] find the word‘ charge” 
used in such a way as apparently to include debts secured by mortgage. . 
The first of these sections relates to the sale of one of two properties 
. ‘subject.to a common charge, from which term it can hardly have been 
intended to exclude a mortgage, and the wording of the illustration © 
to section 61 is such.that the word “ charge” must be held to include 
mortgages. It runs as follows :— : 
A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A after= 
‘wards mortgages Y to B for Rs. 1,000, making no stipulation as to any 
additional charge on Z. A may institute a suit for the redemption of the 
mortgage on Z alone. ens i< ‘ee 
In this case if A had stipulated for an additional charge on Z, the 
transaction would: have amounted toa second mortgage within the 
meaning of section 58, and the use of the word “ additional ” before 
“charge” clearly refers to the existence of a previous charge on Z 
‘which could be none other than the mortgage mentioned in the . 
illustration. Again in section 57 (2) the expression “ capital sum 
charged on the property’’ appears to include debts secured by 
moxtgage. Consequently I think that even in the Transfer of Property 
‘Act it does not appear that the word “charge”’ is invariably confined — 
“ to transactions of the kind referred to in section 100. Nor does there 
appeat any reason why such should be the case, for the explanation © 
of “charge” in section 100 is not necessarily exhaustive, and it does . 
not follow that because the holder of certain interests in land is said 
to have a ‘‘charge’’ on the property the holder of other. interests has 
not. in section 101, it is true the word “charge” seems used in the 
same sense asin section 100, for it is followed by the expression “and 
other incumbrances,” but neévertheless, having regard to the use of 
the word in section 56: and. in the illustration to section 61 and to the 
-phraseology of section 57 (2) it appears to me hardly safe to hold that 
‘the term “charge” has acquired, since the drafting of the Transfer 
of Property Act, a technical meaning limited to the explanation given 
sof it in section 100. 4 P z eet y 
If, however, the argument. that such technical meaning has been 
acquired be abandoned and the question be asked whether.the present 
isa suit to-énforce paymént of money charged upon immoveable 
‘property, it seems very difficult tq answer it otherwise than in the 
affirmative, and if this be the correct answer, section 4 of the Limitation 
“Act deprives the Court of. jurisdiction to entertain. such’ a ‘suit 
if instituted more than 12 years after the time when the money sued 
tor became due. At the same time it seems improbable that the 
Legislature should have provided two conflicting articles, both appli- 
cable to the ‘same suit, and ‘before imputing to--it. this  inconrsis-- 
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tency, the Courts will naturally see whether it.is not possible to con- 
strue the two articles so as to.avoid such a conclusion. Two interpre- 
tations are now suggested : of these one requires us’ to hold that the 
words “money charged upon immoveable property” do not include 
debts secured by mortgage, and the other that the words “ by a mort- 
gagee for foreclosure or sale” refer only to suits containing a prayer in 
the alternative for foreclosure or sale. To the latter construction it 
may be objected that it appears tolead to a conclusion for which, as 
suggcsted by the Allahabad Higli Court in S426 Lal v. Ganga Prasad, 
there seems to be no intelligible. reason, inasmuch .as it places 
mortgagors and mortgagees on a different footing as regards limitation 
and also subjects to different periods of limitation, different forms of 
mortgage, althcugh in each case the main object of the transaction is 
usually simply to secure repayment of a debt; but notwithstanding 
these objections, it must be admitted that such a ccnstruction is not 
inconsistent with the literal wording of the articles in question, for, 
although the words “by a mortgagee for foreclosure or sale’”’ are 
' sufficiently ambiguous to support either interpretation, the kind of suit 
known as one for. foreclosure or sale’ cannot well be brought under 
Article 132 or described as a suit to “enforce payment of money,” 
. inasmuch as if the decree is:for foreclosure alone no money is recoveréd:: 
On the other hand, the construction adopted in Allahabad and Bombay 
can-scarcely be arrived at. without putting a strain on the wording of. 
Article 132 which it scems:ill-adapted to bear. 
. Under these circumstances, remembering that under the Limitation 
Act, 1871, the period of limitation applicable to suits of this description 
was 12 years, that it is by no means.certain that it was the intention’ 
of the Legislature. to extend:this period to €0 ycars, and that many’ 
learned Judges have held that there was no such intention, it seems to 
me that we are bound by the ordinary rules for the construction of 
statutes:to be guided. by the’strict words of section 4. and Article 132 
of the Limitation Act. which, so far as Iam competent to judge, are 
clear and unambiguous. Such being the case ‘it appears that this suit 
is: governed by Article 132, and-that consequently no question. arises: 
whether the wording of: Article 1.47 is not sufficiently wide to include it, 
_ Moris-there any room-for the application:of the:principle adverted to in 
the case of Manekji Framjin. Rustam? Nasarwanjt (1) that in con- 
- struing the Limitation Act doubtful. questions should be -decided in 
favour of the right-of: suit. é 
- On.the. second:question. I would reply that so-far as regards the item 
of. Rs, 1,950: securéd by equitable. mortgage, the 3rd. December 1877, 
the. claim must be dismissed. Itis tiniesbarfed against the third and 
fourth-defendants, who were:-not joined tillafter the expiration of 12 
years, and-was: not properly: constituted till they;were made parties: 
Section 85 of.the Fransfer.of Property Act;. though not in force in this 
province, appears-to. embody. the existing law.on the:. subject (2). It. 
shows that all. persons having an interest in the property. must-be joined . 
as parties, provided the plaintiff had notice of suchinterest. It was 
(rt) I, L. R., XIV Bo., 269. . : 
2) V. W.R., p. 98, Coote on Mortgage, p, 504. 
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contended that he had no notice of the interests of the third and fourth 
defendants, and this may-very well be true so far as the fourth defend- 
ant is concerned. “But the third defendant was a son of Abdul. 
Subhan Kareshi, and as such entitled to a share in the property on his. 
father’s death. This fact was, 1 think, within the cognizance of the 
plaintiff, for in his evidence he said: “The land was formerly ‘in 
possession of Phillips. Afterwards Abdul Husan had possession of. it. 
Both the second and third defendants had possession of it afterwards;’” 
and was so obvious that he could hardly be ignorant of it or plead 
want of notice of his interest as his reason for not making him a party. 


To the portion of the third question referring to the items of Rs. 100,. 
Rs. 385, and Rs..33, I would answer that the registered re-conveyance: 
“to Abdul Subhan and the registered mortgage to the fourth .defendant. 
“were not subject to any charges created by the agreement. between 
Phillips and the plaintiff. is a 
Without discussing the principle enunciated in the case of Coggan 
‘vy. Pogose'(1),1 think it is clear that any charges created to. secure 
these items were consequent on the oral agreements tnade at the time 
they were advanced. This is expressly stated in the 3rd, 4th, and sth. > 
paragraphs of the -plaint.. This being soI think section. 48 of the: 
Registration Act must be applied and priority given to the . régistered~ 
_ documents. It is not suggested that at the time of accepting the 
 xe-conveyance Abdul Subhan had. any actual notice of these loans, and- 
it is not apparent how any further enquiry as to the. missirig title-deed 
would have enabled him to discover the existence of these charges 
unless Phillips chose to disclose them. Consequently, I do not think 
that there is any proof of such wilful closing of the eyes to facts whiclr 
' Abdul Subhan could have discovered if he had chosen: todo so, as-to 
amake the acceptance of the re-conveyance fraudulent and to take ‘the 
case out of the provisions of section 48-of the Registration Act. The 
decision in the Agra Bank v. Barry (2) shows that the mere omission: 
to take all the precautions which a more prudent putchaser might have. 
adopted will not justify the Court in treating Abdul Subhan’s conduct 
as fraudulent, The circumstances which led him to buy back the pro- 
perty are somewhat obscure, but probably his reason for doing so was’ 
that he found that Phillips was unable to pay, him the purchase-money..: 
It is not shown in evidence that beforce.accepting the re-conveyance he 
consulted any competent lawyer, nor is it proved that he was aware of 
the necessity in'order to make his title safe, of securing the sale-deed. 
which he himself had. given to Phillips. It may well-be that he suppos-- 
ed this document to be-wholly valueless on obtaining a re-conveyance’ 
from Phillips, whom he might reasonably assume to have an indisputable? 
title as he himself had conferred it only a few.months previously. . There:. 
is no ground for supposing that Abdul Subhan and Phillips were ‘acting: 
~In-collusion;:and-it-seems:-most-improbable..that-the-former_would_have:. 





oak L.R., XI Cal, 159. (2) L. Ry VILH. Ls. 135. 
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accepted a re-coniveyance, and thus have discharged Phillips from 
payment of Rs. 2,500 if he had supposed that during his short owner- 
ship of the property he had charged it almost to its full value. 

Having regard them to these considerations, I think there is no _ 
ground for imputing to Abdul Subhan such ksowledge as’ would 
render his conduct in accepting and registering the re-conveyance 
fraudulent, but nothing short of this would justify us in holding that 
his successors in title were not entitled to claim the benefit of section 
. 48 of the Registration Act as against incumbrances created by oral 
agreements, ols 

As the foregoing answers are sufficient for the determination of 
this appeal, it is unnecessary to consider the remaining issues. These 
were very fully discussed by Mr. VanSomeren and Mr. Eddis, whose 
able arguments have helped me greatly in arriving at the above 
conclusions; but it would not be desirable to attempt to decide 
questions of considerable intricacy when their determination had 
ceased to be essential to the disposal of this reference. 


Before E, M. H. Fulton, Esq. 


QUEEN-EMPRESS v. MI THET PU. 

_ Opium Act—Undue severity of sentence—Measure of reward in opium cases. Criminal Revision 
In dealing with opium cases.the Courts must be guided by sound principles and* 1891 
must not, by the imposition of ruinous fines for petty offences, render the adminis-  Wovember 
-tration of the law unbearable. 18. 

. « . i et 

Rewards in such cases must be regulated by the quantity discovered and the 
amount of the fine which it is reasonable to inflict. : 

THE accused, Mi Thet Pu, was convicted of unlawful possession 
‘of opium weighing =f, of a tolah, and was sentenced to pay a fine of* 
Rs. 50, or in default to suffer three months’ rigorous imprisonment. 

The following is a translation of the judgment :— : 
. “In this case the accused admits having kept five annas’ weight of opium-oil in 
her possession without .a license. The husband of the accused is an opium-eater. 
As some of the opium-smoking instruments were found in the accused’s house, the 
Court thinks that she boiled raw opium and made it into opium-oil for sale. _There- 
fore she should be punished as a warning.” : = 


. There was no evidence whatever to show that the accused had 
ever sold or contemplated selling any opium-oil. ; : : 
‘ In inflicting such a severe punishment on the accused for the 
possession of such a quantity of opium, without any proof. that she: 
was dealing in it or using it otherwise than for her husband’s. con- 
sumption, the Magistrate showed a-serious. want of discretion, The 
illicit possession or sale. of opium must, it is true, be suppressed as: 
far as possible, but“in dealing with cases the Courts must be guided: 
by sound principles and must ‘not, by the imposition of ruinous fines. 
for petty offences, render the administration of the law ‘unbearable.- 
- Moderate punishments..will-be found equally. effective. in-such--cases; 
and will not be: productive of such hardship as is ‘likely to tesult ‘from 
sentences such as the one inflicted in the case now beforé me. 
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The attention of the Magistrate is. called to. DusaucBeapuass vi Nga 
Shwe Lin (1); Queen-Empress v. Nga Kaing (2 2), and Queen-Empress 

v. Nga Setk (3), which must be attended to in future. | 

I now direct that the fine be reduced to Rs. 5, and that the balance, : 
if. paid, be refunded. 

I must also remark that the assignment of Rs. 25 to Police Ser- 
geant Maung Po. Hla as a reward was out of all. proportion, to the 
importance of his discovery. The payment of rewards to. Excise 
Officers and. others, for the discovery of illicit opium is doubtless 
necessary, but it must be regulated by the quantity discovered and 
the amount of the fine which itis reasonable to inflict.. 








Before E: M. H. Fulton, Esq. 


Criminal Revision QUEEN-EMPRESS wv. AH. KYIN, 
Ree os Opium Act— Measure of reward in opium cases—Undue severity of sentence. 
Aasewbes . Rewards in opium cases should not, in the absence of exceptional circumstances, 
180 usually exceed Rs. 5 for each half tolah of opium found. Magistrates should be 


— careful so to limit a reward as to leave no doubt that it can “be paid out of the: 
fine and value of the opium combined. ’ 

In this case the accused was convicted of the illicit possession of 

opium weighing in all 1% tolahs, and was sentenced to pay a fine of 

Rs. 100, or in default. to be. rigorously imprisoned for. four months. 


- The... District Magistrate has referred the case. to. this Court; on the 


ground that the eelenen is excessive. The judgment shows that no 
aggravating circumstances of any kind were proved. 

In conformity with the opinion expressed in, the case. of natn: 
Empress v. Mi Thet Pu, which | have today disposed of, I consider | 
that a fine of Rs. roo for the unlawful possession of 12 tolahs of opium 
is unreasonable, I reduce it accordingly to one of .Rs. 20, which 
appears to me quite sufficient. The balance, if paid, must be refunded 
to the accused. 

ThLe.mere. fact that the Magistrate may have. paid awav euiaat in 
excess.of Rs. 20 cannot affect the discretion of: this Court in determin- 
ing the measure of punishment. to be inflicted on the accused, If 
the amount. of fine finally left available, with. the. value of the opium. 
seized, is insufficient to meet the sum awarded to the person, or 
persons: who have contributed to the conviction, the Magistrate must 
follow the procedure laid’ down in clause (ii) of, section 58 of ‘the 
rules under’ the Opium Act published in the Burma Gazette, dated 
the 29th August 1891. 

Tt would suggest, ‘however, that in future, when granting rewards, 
Magistrates should: be- careful: to“regulate them in. ‘proportion to. the: 
amount of ‘opium: discovered; and'in’ dealing with petty cases of ‘this 
kind should not, in the absence of exceptional: circumstances, usually 
allow the: reward: to exceed Rs.'5 for each half: tolah and-fraction, 
thereo of opium found: The matter is one in regard to which, Magis-: 
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trates must use. their own discretion in. each case, but. it would be 
well in all cases to be carefulso to limit the rewards as to leave no 
doubt as to their being payable out of the fines and value of the 
opium combined. 





Before EM. Hf. Fulton, Esq. q ee 
QUEEN-EMPRESS v. SHWE KIN. Catnnaos Haneiere 
one 0. 6940 
Opium Act—Inadequate sentence. 1891. 
While insisting on leniency in the case of opium-eaters or smokers who purchase November 
illicitly the stnall quantities of opium which they require for their own consumption, 78. 
smugglers and dealers on a large scale must be severely dealt with ; and where a emer 
large quantity of opium is found, a severe sentence is generally appropriate. 
THE accused, Shwe Kin, has been convicted on clear evidence of 
the unlawful possession of 169 tolahs. of opium, and has been sentenced 
to rigorous imprisonment for three months. His allegation that 
he was not aware of the-contents of the pot which he was carrying, 
and that the opium belonged to San Hla, who was travelling with 
him, is not established. The District Magistrate has now referred 
this case for revision on the. ground that the sentence is inadequate. 
In this-opinion I concur. In order to enforce observance of the 
Opium law it is necessary that smugglers ona large scale should be 
‘severely dealt with, and, while insisting on leniency in the case of 
opium-eaters ‘or smokers who ate unable to resist the temptation of 
purchasing illicitly the small quantities. which they require for con- 
. sumption, 1am of opinion that persons who deal in opium. or import 
it from mercenary motives must: be punished in such a way as to 
render unprofitable the commission bf these offences. 
I now direct that Shwe Kin be rigorously imprisoned fer. oe 
months (to commence fiom the date of his: conviction by the Magi 
trate) and pay afine of Rs, 250, and in default: of payment, be incite 
rigorously imprisoned for three months, 
The Subordinate Magistrate was in error in sentencing. one agcused 
person . while referring under section 349, Criminal: Procedure 
Code, the case of the-co-accused to the District,Magistrate for severer 
punishment: than he was competent to inflict. If. he thought such 
a. reference desirable, he ought to have sent up the whole case. and 
left it to. the higher- Court to. decide wliat punishment should be 
inflicted on each of the accused, 


Before E. M: H. Fulton, Esq. 
QUEEN-EMPRESS v..NGA. SEIN. Criménat Revision 
Indian Penal Code, s. 285—Negligence with fire, proof of. be ag 
. |? The-mere fact that a taan’s house is burnt owing to causes which cannot be November 
discoyered-furnishes-no ground for the assumption that he has been. guilty of 28, 
ba under section,. 285, Indian Penal ‘Code: The: negligence mustbe clearly: 
- prove 
THE evidence simply ‘shows that one day about. noon. the roof of 
the accused’s house caught-firey but there is. nothing: to- sindicate how 


Civil Appeal 
No.: a 
r89r. 
December 
4s 


~~by-a jury or by-a_Judge~ who: was performing the functions~of a jury;.— 
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the fire originated or that the accused was guilty of anv negligent 
conduct punishable under section 285, Indian Penal Code. The 
Magistrate should be careful in future not to strain the law as he has 
done in this case. ‘The suppositions on which he has convicted the 
accused are purely fanciful and are not based onany evidence, Neg- 
ligence with fire is doubtless punishable, but such’ negligence. must 
be clearly proved. The mere fact that a man’s house is burnt 
owing to causes which cannot be discovered furnishes no ground for 
the assumption that he has been guilty of negligence and ought to be 
punished. : re 


I reverse the conviction and direct that the fine, if paid, must be 


refunded. 


Before E. M. H. Fulton, Esq. - - 


(1) MAUNG PA ann (2) MA_KUN (Appeczants) v. (1) MAUNG KYA 
5 BU anp (2) MA KA (REsPponDENTS): 


Mr. VanSomeren forappellants. ©} M r. Man for respondents. 
Interest - Damages. , 


In the absence of covenant as to Payment of interest after the date fixed for 
repayment of the principal, the Court may award such interest as it may think 
proper by way of damages. 

_ THE bonds sued on make no stipulation for the payment of interest 
after the date fixed for repayment, and therefore all that the plaintiff 


was entitled to claim was such interest as the Court might think - 


proper to award by way of damages on account of loss of the use of 
the money owing to its non-payment by the defendant. This is 
clearly established by the cases of Cook v. Fowler (t) andin/n re 
Roberts (2). ek 

‘The question then arises, what damages should be awarded ? Or, in 
other words, at what rate should interest be given subsequent to the 
date fixed for payment ? In the case of Roberts a mortgage-deed pro- 
vided for an advance of money for one year with interest at 10 per 
cent,, but there was no covenant asto payment of interest in the event. 
of the principal sum remaining unpaid after the day named for repay- 


ment. In that case’ the Court allowed interest for the period subse- ‘ 


quent to the date of repayment at 5 percent. Jessel,-M.R., remark-. 
ing that the rule had always been to recommend the j ury to give 5 per 


‘cent,, because that was the usual commercial value of money. 


Inthe case of Cook v. Fowler the agreement was topay £ 1,330, 
with interest thereon at the rate of 5 per cent. pér mensem, on the 


‘and June 1864. The suit was filed in 1867. The Vice-Chancellor 
_ allowed the stipulated rate of interest up to 2nd June 1864 with sub- 
“- sequent interest at 4 percent. per annum. The House of Lords con- 


firmed the decision. In: the course of his judgment Lord Cairns 
(L.C.) said: ‘ It is possible that the rate of 5 per cent. might be given 


but- the primary Judge having in this case only given the usual ‘rate: 


assigned in the Court of Chancery, namely, _4 per cent., I certainly: 
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do not. propose to advise your Lordships to disagree with that opinion. 
at which he has arrived, but on the contrary I advise and move. your’ 
Lordships that this appeal be dismissed with costs’”’ Lord Chelms- 
ford remarked that the appellant by delaying to enter up judgment. 

‘could not put himself in a better position than if he was a judgment- 

creditor. 

_ In this case the Court below allowed interest at the rate of 6 per 
cent. per annum for the period subsequent to the dates named in the 
bonds for repayment ; and although it is possible that the commercial 
rate of interest on good security may be higher, there is no evidence: 
on the point to justify this Court in disagreeing with the opinion of the- 
lower Court as to what constitutes fair damages. In the case of Cook: 
v. Fowler the House of Lords, while admitting that a jury might pos- 
sibly allow interest at the rate of 5 per cent., refused to vary the rate” 
-fixed by the Vice-Chancellor. 

The next question is as to the period up to which interest is pay- 
able. The lower Court wished to give it up to the date when pay- 
ment was tendered, and, in the absence of satisfactory proof as to 
when that tender was made, held that interest might be given for a 
year. On looking at the evidence of the plaintiff, I see that it is 
stated that the defendant came to him with money in Kas6n or Nayén, 
but there is no other evidence on the point throughout the case. The 
-appellant’s Counsel now argues that the words “in Kasén or Nayén” 
meant last Kasén or Nayén, @.¢., May or June 1891. It seems to me 
that they may just-as reasonably be construed “in the Kasén or 
Nay6én after the bonds fell due" (7. ¢., June 1890). The fact is, how-. 
_ ever,‘that the date of tender was not enquired into in the Court of first. 
instance, and it would be unsafe to accept the interpretation of the 

plaintiff’s statement now put forward. It is quite clear that he him- 
self did not mean to state precisely the time of the tender, and was. 
speaking very loosely when he said “in Kasén or Nayén.”? On the 
whole | am not disposed to vary the Commissioner’s award of one 
year’s interest as adequate damages for non-payment. The dif- 
ference between that amount and the interest for 15 or 16 months 
now sought is too trifling to make it desirable to remand the case 
for evidence as to the month in which payment was tendered.. I 
quite agree with the Commissioner that there is no satisfactory proof 
that the items delivered by defendant were given by way of rent and 
not in part-payment of the bonds. It seems most unlikely that the 
defendant would intentionally agree to pay rent for his own land in 
addition to interest at the rate of 42 per cent. per anium, — 

I confirm the decree of the Commissioner with costs. 


_ Before E. M. H. Fulton, Esq. 
poe eee ee Criminal Revision 
Excise Act, ss. 3 (h); 41—Yeast-balls, ; No. 492. 
Yeast balls not being intoxicating drugs, or spirit, or fermented liquor, thei: 289s 
possession ‘prior to their utilization for the manufacture of liquor is not ‘punishable. December... 
under section 41 ot any other section of the Excise Act. ; : 18, 


Criminal Revision 
No. 4. 
1892. 
Fanuary 
13. 


ae, 
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THE District. Magistrate has reported thatthe yeast balls in 
question. are balls of flour soaked in the sap or juices of. different - 
plants, such as toddy-tree. roots, kaing-grass roots, and cocoanut 
roots, and a.little sugar added, and. that, so long as they are in this 
dried ball state; they are not an intoxicating drug, but. as soon as’ 
they are mixed with rice-water or jaggery, after three days it causes 
a ferment as yeast, and is only used for the manufacture. of liquor. and 
nothing else. aie 

From the above description it is clear that yeast balls such as: are 
referred to by the District Magistrate are not intoxicating drugs as 
defined in‘clause (4) of section 3 of the. Excise Act. Neither are they 
spirit or fermented liquor. The possession, therefore, of yeast 
balls prior to their. utilization for the manufacture of liquor is not 
punishable under section 41 or any other section of the Excise 


Act. 
The conviction is reversed: the fine, if paid, must. be refunded. 





Before E. M. H. Fulton, Esq. 

QUEEN-EMPRESS v. NGA SI. Pees 
Criminal Procedure Code, s. 154—Indian Evidence Act, s. 91--lndian Penal. Code, 

s. 211—Complaint, proof of terms of. 

Haying regard.to the provisions of section 154, Code of Criminal Procedure, and . 
section 91, Evidence Act, the only legal proof of the terms of a complaint of a’ 
cognizable. offence to the police is the written record of the same, excepting where 
secondary evidence. of its contents is-admissible. It would be most unsafe if in: 
cases: under section.211, Indian Penal Code, a policeman’s: report of what a com- 
plaint contained could be accepted as sufficient proof of its contents, without: insist- 
ing on the production of the document itself if it were in any way procurable, . 

. SECTION. 1154 of-the Code of Criminal Procedure requires that every 
information relating to the commission of a cognizable offence; if 
given orally to-an officer-in charge ofa police station,.shall be reduced 
to writing by him or under his direction, and be read over to the 
informant ; and further that every such information, whether given. in 
writing: or reduced -to. writing as aforesaid, shall be signed by the 
person giving it. Section.gt of the Evidence Act provides that when 


- any matter: is required by law to.be reduced to the form of a.document, 


no evidence shail-be given in-proof of its terms, except the. document. 
itself or secondary. evidence of its contents in. cases in. which: such 
evidence is adinissible. i 

The: consequence is that the only. legal proof of.the terms of. a coms 
plaint of a cognizable offence to. the police is the written record of the 
same excepting where,, owing to.its lass: or for other. reasons. (none of. 
which apply to this case), secondary evidence of its contents is admis- 
sible. ; 
In the present case the record: of the accused’s. complaint has not 
been produced, but.a.policeman:has been examined: as ‘to- its purport. 
There being, therefore,.no legal evidence of the said complaint, the 
conyiction: cannot: be sustained. It. would.be.most. unsafe. if;, in. cases 
under section 214-of: the: Indian. Penal. Code;. ai policeman’s-report: of: 
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what a complaint contained could be accepted as sufficient proof of 
its contents without insisting on the production of the document itself 
if it were in any way procurable, ; 

Ireverse the conviction and direct that the fine, if paid, be refunded; 
~ and that the accused, if in custody, be discharged. 


Before E. M. H. Fulton, Esq. 
QUEEN-EMPRESS ».. CHIT AUNG, 





Criminal Revisiow 


Opium Act, s. 10, interpretation of-—“' Possession,” definition of the term. ; No. 764. 
The term “possession” implies knowledge on the part of the alleged possessor, . £89r. 
Before an accused: person is required to account for opium there must be proof November 

that such opium has beenin his possession or under his control. 16. 


' THE Magistrate's decision amounts to a finding that it is not proved 
that the opium in question was in the accused’s possession. It was 
found, it is true, in his house, but the Magistrate did not consider that 
the circumstances were such-as to indicate that he was aware that it 
was there. He therefore held that the offence of possessing opium 
contrary to the provisions of the Opium Act was not proved, and, 
assuming his opinion on the facts to be correct (about which I express 
no opinion), I think he was right in arriving at this conclusion. ‘The 
_ fact of an article being found in a person’s house is no doubt often 
held to bea sufficient. proof of possession, and doubtless is so in many 
cases. But the term “ possession” implies knowledge on the part ‘of 
the alleged possessor, as explained in the judgment of Mr. Justice 
Cave in The Queen v. Ashwell (1), concurred in by the majority of 
the Judges who heard the case. His Lordship said: “If these cases 
are rightly decided, as I believe them to be, they establish.-the 
principle that a man has not the possession of that of the existence 
of which he is unaware. A man cannot, without his consent, be 
made to incur the responsibilities towards the real owner which 
arise from the simple possession of a chattel without further. title, 
and if a chattel has, without his knowledge, been placed in his cus- 
tody, his rights and liabilities as a possessor of that chattel do not 
arise until he is aware of the existence of the chattel and has assented 
to the possession of it.’ In the case of Zhe Queen v. Ashwell a 
sovereign had been given to the accused by mistake for a shilling, and 
had doubiless been actually in his hand; but if it could be said that 
‘under such circumstances the money: was not technically in his pos- 
session, the conclusion that a piece of opium found in a’ person's house 
is not in his possession, unless he knows that it is there, can hardly 
be dispited. It would indeed be very disastrous if it were otherwise, 
as many people might find themselves responsible for property of the 
very .existence of which they had no knowledge. As regards the 
' weight to be attached to the discovery of property in a house as evi- 
_ detice that it is in the owner's possession, each case must be decided 

on its own merits. In the present case the Magistrate, who seems to 
have taken.a good deal of trouble to ascertain the truth, did not think, 
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having regard to the place where the opium was found and the possi- 
bility of its having been put there from outside, that its: discovery 
justified the inference that it was in the accused’s possession. Under 
these circumstances I consider that he was right.in discharging the - 
accused; for, though section 10 of the Act says that in prosecutions 
under section g it shall be presumed, until the contrary is proved, that 
all opium for which the accused. person is unable to account satisfac- 
torily is opium in respect of which he has committed an offence under: 
this Act, I apprehend that before he is required to account for it there 
must be proof that it has been in his possession or under his control. 
The omission of the word “ possession” in the section doubtless 
presents some Gifficulty, but I think the words ‘that all opium’ for 
which the accused person is unable to account satisfactorily” must be 
interpreted as referring only to opium in his possession or control ; 
for otherwise any person might be prosecuted in respect of any opium 
whether found in his house or a hundred miles away, and ought to be 
convicted unless he could satisfactorily account for it, which would be 
manifestly impossible in the case of opium of the existence.of which 
he‘had no knowledge. Doubtless the primary rule for the construc- 
tion of Statutes is that the grammatical mearing must be adopted, but 
this general principle is controlled, as pointed out by Sir P. B: Max- 
well in his work‘on the interpretation of Statutes, by the necessity 
which sometimes arises of restricting the meaning of the words to the 
specific object of the Act and by the general presumption against the 
Legislature’s intending injustice or absurdity. Under the Opium Act 
it would manifestly be both unjust and absurd if a man could: be 
punished in respect of opium which he knew nothing-about because 
he could not satisfactorily account for it, and such reckless punishment 
would in no way further the objects of the Act, which are to prevent 
-illicit manufacture, dealing, and possession of opium, and cannot’ be 


‘ prométed by the imposition of penalties on persons who have not 


committed these offences. f 
Under these circumstances I see no reason to interfere with the 
Magistrate’s order of discharge and direct that the proceedings be 


“returned. 





[SPECIAL COURT.] 
Before W. F. Agnew, Esq. and E. M. H. Fuiton, Esa. 
‘QUEEN-EMPRESS v. NGA THA DUN. . 


Criminal Reference’ : 
0. 10. The Government Advocate for the Crown. 
1891. Indian Penal Code, s. 75—Indian Evidence Act, s. 5.- 
February : ee ais soak F 
To Evidence of previous conviction, other than for one of the offences referred to in 
1892. section 75, Indian Penal Code, may be received for the purpose of justifying’ a 


— 


-heavier sentence than’ would otherwise have been passed. . Section: 5 of the Evi« 
dence Act is not applicable towards deterniining the kird of information which a 
Judge is at liberty to use when deciding the extent of a sentence. 


Reference by Lieutenant F. D, Maxwell, District Magistrate, Tharrawaddy, 
THE accused, Tha Dun, was convicted of theft under section 380, . 
Indian Penal Code, by the Township Magistrate of Tapun and refer- 


JUDICIAL COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 575 





red for higher punishment to the Sutdivicional Macieiak of Zigén, 
Maung Tun Aung. Tha Dun was convicted in 1888 by the Thegén 
Myoéok of an offence under section 215, Indian Penal Code, and sen- 
tenced to two years’ rigorous imprisonment. The proceedings have, 
the Prome District Magistrate: informs me, been destroyed. In 
passing sentence the Subdivisional Magistrate has misapplied section 
75, Indian Penal Code, and taken this previous conviction into con- 
sideration. 1 therefore recommend that the sentence passed in the 
present case be reduced to such period as the Judicial Commissioner 
thinks fit. 

The case was referred to the Special Court by the Judicial Com- 
missioner in the following terms ;—~. 


This reference raises a point of great importance, on which I am 
desirous of obtaining the opinion of the Special Cout. 

The accused was convicted of a petty theft in a dwelling-house and 
was sentenced jtotwo years’ rigorous imprisonment, the principal 
reason for such heavy sentence doubtless being that he had been 
previously convicted under section 215, Indian Penal Code. 

The District Magistrate has now referred the case for orders on 
the ground that evidence of a previous conviction (other than for one | 
‘of the offences referred to in section 75, Indian Penal Code), could _ 

- not be received for the purpose of justifying a heavier sentence than | 
would otherwise have been passed. 

This view is in accordance with those expressed in Circulars 14 
and 18 of 1889, but it is one which I should have hesitated to endorse 
if section 54 of the Evidence Act had continued in its original form... 

“{v. IL. LL.R, XIV Cal, 721), but having regard to the amendments” 
made by Act ILI of 1891, I confess that I find it diffcult to hold that” 
evidence of previous convictions can be received except when evi-_ 
dence of bad character is admissible or when they can be proved 
under section 14 as amended. If this be so, the result will, [ think, 
be inconvenient. It is, I believe, usual if a man commits one assault 
to give him a light punishment. but to make it’ heavier if it can be 
shown by previous convictions that he is habitually turbulent. This 
principle will, however, in future have to be abandoned if the Special 
Court should feel compelled to concur in the opinion expressed by 
the District Magistrate. 

The question, referred to the Special Court is whether evidence of 

- previous convictions other than of the kind referred to in section 75, 
Indian Penal Code, can be received after conviction for the purpose 
of justifying a heavier se€ntence than would otherwise have been 

passed. 

The Judgments delivered in the Special Court were as follows :— 


AGnew, JI think that the question referred should be answered 
in the affirmative. The evidence of previous convictions is. not re-. 
_ceived in’such a case as the one under consideration for the purpose 
of enhancing the sentence, but for the purpose of enabling the Judge 
to decide upon the amount of paulshment to be awarded. it is usual 





to. pass a light sentences fora firstoffence. Butin passing séntences 
a Judge would be perfectly entitled to take other matters, such asthe 
‘state of his: district, the frequency of similar offences,and-the char- 
acter of the prisoner, into consideration, and to pass a heavier sentence 
accordingly. It constantly happéns that 4 Magistrate asks the cfficer: 
ta charge of a case whether anything is known about the prisoner, 
and takes the answer into consideration in awarding punishment. 
In the present case the prisoner was convicted under section 380, 
and in passing sentence the Magistrate took into consideration the 
fact that the prisower had been previously convicted under section 
. 215 and passed a heavier sentence than he would have done if there 
had been no previous conviction. He could not have taken the con- 
viction under section 215 into consideration for the purpose of nass- 
ing an enhanced sentence, .that is, a heavier sentence than ¢ould be 
awarded under section 3&0. But he was quite justified in taking the 
previous sentence into consideration in determining the amount of 
punishment to be’ awarded within the limits prescribed by section 
380. Of course in such acase as this the Magistrate should take 
care that the prisoner is properly identified, : i 
FULTON, J.—I concur with the learned Recorder in holding that 
proof of previons convictions other than those referred to in section | 
75 of the Indian Penal Code can be received after the conviction of | 
an accused person for the purpose of justifying a sentence heavier 
than would otherwise have been passed upon him. ace 
The question that arises in almost every case cf conviction as to 
the extent of punishment to be inflicted within the limits prescribed 
by law is one that must be dealt with by the Magistrate or Judge in 
‘the exercise of his judicial. discretion. For the purpose, then, of 
exercising that discretion in a proper manner, he may, I think, take 
into considération any circumstances which ought to influence his 
mind in determining the sentence. It follows therefore that he may 
inform himself of any such circumstance, but it does not follow that: 
in so doing he is limited by the provision cf the Evidence Act. It 
cannot, I think, be disputed that it is the practice of Criminal Courts. 
when passing sentences to be guided by the consideration of many 
matters not before them in evidence and of which section 57 of .the 
Evidence Act does. not explain their taking judicial cognizance. 
Judges when determining the length of imprisonment to be imposed 
are frequently influenced by the state of the country, the prévalence 
in the district of any particular class of crime, and othet circumstances 
which are not in. evidence in the case, but of which they have , 
information from other sources, Unless then, it can be held that such’ 
a practice is illegal, and that hitherto almost all Judges have been in 
error on the-subject, it is: difficult. to resist the assumption that ‘the 
Evidence Act is not intended to do more than prescribe the admissi- 
bility or otherwise of evidence on the issucs as..to which the Courts. 
have to record findings, but is not meant to limit their discretion 
to pass such sentences as may be allowed by the law or to regulate the, 
_ information on which the exercise of that discretion: may be based. 
It is true that section 5 of the Evidence Act says that evidence may 


+ 
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be given in. any,proceeding of such facts as: are. declared to be rele- 
vant and of no others, but although the language of this section is 
apparently clear, we must ‘not lose sight of the principle embodied in 
the well-known maxim “ Optima legum tnterpres est consuetudo,” 
the force of which has been -recognized by a full Bench of the 
Calcutta High Courttin Prakash Chander Das v. Tarachand (1). To 
hold now that in exercise of the discretion vested in Courts for the 
determination of the extent of sentences, they are to be guided by no 
considerations excepting such as can fairly be derived from the 
evidence would, to use the language of Chief Justice Farker, quoted on 
page 274 of Sir P. B. Maxwell’s treatise on the Interpretation of 
Statutes, amount to ‘an overturning of the justice.cf the nation for 
years past.” Such a result is not one likely to be arrived at, and 
although at first,I felt somewhat pressed by the language of section 
5 of the Evidence Act, I now feel satisfied thal it is not applicable 
towards determining the kind of information which a Judge is at 
liberty to use when deciding the extent of a sentence. It is not 
_ possible to suppose that hitherto all Courts have misunderstood the 
law on this subject, an it is difficult to believe th:t if there had been 
such misunderstanding it would not have been corrected ducing the 
last 20 years by the |.egislature, which has on several occasions 
@mended various sections of the Evidence Act. 
If then it be conceded, as I think it must be, that in passing sen- 
tence a Court may take into consideration circumstances other than 
those established before it by evidénce recorded unter the Evidence 
Act, there seems no reason why previous convictions which tend te 
show that an accused person deserves a heavier sentence than would 
otherwise have been awarded t» him should not be considered. It 
seems only consistent with reason that they should be considered. 
‘A man who strikes another once may deserve a light punishment, but 
if after undergoing it he again repeats the offence, surely for the 
protection of the injured person he ought to be punished so effectually 
_as to render it unlikely that he will offend a third time’ Of course, 
when considering previous convictions or other circumstances affect- 
ing the sentence, the Courts must exercise a sound discretion. They 
will not in a case of bigamy attach importance to the fact that the 
prisoner has previously been convicted of causing hurt, just as when 
awarding punishments in Burma they wiil not be appreciably affected 
by the prevalence of any particular class of crime in Bengal. But 
nevertheless their discretion cannot, .I think, be controlled by any 
hard or‘fast rule, and must depend for‘its efficacy and justice on the 
good sense of the presiding officers of the Courts of first instance, and 
of the Judges of appeal and revision whose duty is to check irregu- 
larities on the part of the Courts subordinate to their authority. 
Whilst holding that evidence of previous convictions may be 
" received for the purpose of justifying the severity of a sentence, I take 
the opportunity to remind all Magistrates that they must not -be 
considered in determining the guilt or innocence ofthe accused. They 


(2).1. L. R., LX.Cal., page 82. 
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should as a rule ‘be recorded after the conviction has been arrived at, 


‘and should not be: alluded to in the judgment until-the accused has 


been found guilty. 

.I must also: caution “Magistrates that although the strict rules of 
evidence do not seem to bind the discretion of the Courts’ in passing 
sentence, any specific facts on which they rely must be established 


beyond all, reasonable doubt, as sentences of unusual severity based 


‘on mere = suspicion or other imperfect information will not be upheld. — 


Before E. M. HA. Fulton, Esq. 
"MA THU (APPELLANT) v. MA BU (RESPONDENT). 


Mr, Porter for appellant. Mr. P. C. Sen and. enue Kyaw, for 
respondent. 


Buddhist Law—Husband and wife—Foint property. 
A Burmese husband cannot sell or alienate the joint property of himself and his 


_ wife without her.consent or against her will. 


“HE question which has arisen for decision in this suit is whether a 
Bariens husband can sell or alienate the joint property of himself and 
his wife without her consent or against her will. The great delay 
which has occurred in answering this question has been caused by the, 
variety of the opinions prevalent on this” very important’ subject, the 
ambiguity of the texts bearing upon it, and the desire to discover the. 
true solution of the difficulty. W ith a view to ascertaining what 
might be the general opinion of persons likely to be acquainted with ~ 
the practice: prevailing j in Burmese families, the question was refer- 
red to all Commissioners and Deputy Commissioners in Lower Burma | 
with instructions to submit their own opinions on the point and also 
those of other gentlemen, official or non-official, whom it, might be 
thought desirable to consult. Copies of it were also sent to the — 
Judicial Commissioner in Upper Burma, with a request that he would - 
be so good as to collect the opinions of the officials subordinate to 
him and of all other gentlemen whom they might think proper to refer 
it to. The result isthat a very valuable mass of evidence has’ been 
obtained, and that the opinions of 389 gentlemen have been collected 
from various parts of the ‘province. These will’now be printed for . 
‘future reference in case the question may again arise, and. will serve 
to explain the grounds on which this judgment is based. A perusal 
of these opinions shows that three different views are taken :— 


(i) that the husband can sell or give away the joiut property 
~ of himself and his wife without her consent because the 
husband is lord of the wife; 
(ii) that he can-sell or give away such property without such 
consent provided the object of the sale or gilt is is bene- 
_ ficial to both husband and wife; ° 
_ (iii) that he cannot do so without such consent. 


A study of the answers will prove the extraordinary diversity . of 


opinicn that prevails. It will also show that this diversity prevails; 
“not only in Lower Burma but equally so in Upper Darn, where it - 
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might be supposed that the customs of the people would retain more 
of their primitive character and be less influenced by new ideas 
imported from western countries. For instance, the Kin Wun Min Gyi, 
C.S.1., whose position in the service of the late King makes his opinion 
of great importance, and who is the compiler of the Atta Sankhepa 
Wunnana Dhammathat, considers that a husband can sell or alienate 
the joint propery of himself and his wife either without her consent or 
against her will as he chooses, and gives as his reason that the Manz. 
‘Kyé Dhammathat provides that the husband can either make offerings 
of the property or'give it away without the wife’s knowledge because 
he is lord of the wife, and the Manu Wunnana Dhammathat 
authorizes the husband to sell his wife to pay his gambling debts, while 
the Atta Sankhepa Wunnana Dhammathat gives her no contro) either 
over the property or over the children. On the other hand, Maung 
Pala, Myook*of Mansi, who was formerly at the Court of King 
Mindon Minand Wunof Hmanwaing, considers that joint property 
cannot be alienated without the consent of the wife, and has known cases 
in which the Hlutdaw decided in favour of the wife and ordered the 
restoration of her. property improperly alienated by the husband. 
Unfortunately the decisions of the Hlutdaw are not available. Simi- 
lar divergences of opinion are to be met with in all directions among 
the answers that have been received. Many quote section 406 of the 
Atta Sankhepa Wunnana as a proof that the husband has no control 
over the wife’s property. The translation with which Mr. Ripley, the 
Registrar of this Court, has favoured me, is as follows :— 
The law respecting. Eindaunggyis when cohabiting, that payin (separate) pro- 
Pere may be given away by the owner thereof without leave (of the other). 
hen Eindaunggyis cohabit let ‘payin’ property be given away at the will of 
the owner thereof without knowledge or leave (of the other). But to a paramour 
the woman may not give away property on the ground that it is her payin, and to 
a concubine the man may not give away property on the ground that it is his 
payin. To one not a paramour or concubine may not be given away all or near] 
all the payin property without leave, but a not disproportionate quantity (what is 
sufficient to meet the case or business-matter) may be given away. However, 
because the husband is the lord of the wife, and because the wife is the head of 
the house, the giving away of a not disproportionate quantity merely ‘after one 
has-acquainted the other’ is very meet. : 
_ In hardly a single district is there unanimity of opinion on this point. 
As a typical instance I may refer to the answers received from 
. Mergui, where ten elders were consulted, of whom four, consisting of 
an advocate, a head pongyz, a pensioned Myodk, and a Myoék on fur- | 
lough, answered the question in the negative, and six, composed of three 
head péugyis, one advocate, one pensioned thugyz, and one Myodék, re- 
’ plied in the affirmative. One Deputy Commissioner points out that 
while the Manu Kyé seems opposed to the sale of joint property by 
the husband alone, the actual practice of the country enables him to 
do so, as is proved bv the fact that the Burman wife never dreams of 
attempting to set aside such a sale. Another, while uncertain whether 
for religious purposes alienation without the wife’s consent is allowed 
or not, regards it as both unjust and contrary to the existing customs 
of the country.to allow alienation for any other purpose without the 
wife’s consent. ts ? 


580 SELECTED JUDGMENTS AND RULINGS, 
* \ - 4 4 
From the uncertainty of the answers-received it. is quite evident 
that the practice is unsettled. Doubtless ‘many instances could be 
- cited in which’ husbands. had apparently disposed: of joint property 
without the wife’s consent in so far as they alone had executed the 
deeds of sale or mortgage or had alone conducted the verbal negotia- 
tion, but from such instances it could not be inferred that they were 
acting. without the consent of their wives or in opposition to their . 
wishes. Even where a husband did so, the mere fact that the wife 
‘acquiesced would be no proof that he was within his legal rights, for 
it’would only show that she was the weaker of the two, and that she 
was disinclined to resist his wishes.,.On the other hand, the fact which 
is undoubted that in Burma it is usual for both husbands and wives to - 
execute deeds of sale, to. join in filing and defending suits, to have 
land registered in their joint names in the Government books, and_ to 
be spoken of jointly as owners of the property, goes far to show that 
their power of disposal of it is joint. The suit now under appeal “is 
an instance. The defendants are husband -and wife, and while con- 
tending that the plaintiff's husband. had. the right to sell the land 
which stood. in the names of himself and his wife, they are jointly - 
defending their own title to it. This joint action of husband and wife 
is, so far as my experience goes, unknown in India amongst Hindus or 
~Mahomedans. Hindu wives have their strddhana, and Mahomedan 
wives frequently have property of their own, but I do not-think that 
anything like joint property of husband and wife is known.. That . 
there is such joint. property among Burmans is fully recognized, not 
only in actual practice but also in the Dhammathats. It is designated 
by aspecial namé as knapazdn or lettetpwa. As held in the case 
of Maung Ko v. Ma Me (x) by Mr. Sandford, so long as the matriage 
subsists neither party is entitled to absolute dominion over it, though: 
the husband is entitled to possession in trust for both. Careful pro- 
vision is made in the Dhammathat for the partition of the joint pro- 
perty in case of divorce. 
Jf then it be conceded, as I think it must be, that the wife is . 
joint owner with her husband of the hnapazén or lettetpwa property, 
it seems unlikely that Burmese law which has put her in a position so 
unlike that of a Hindu wife should simultaneously have given to the 
husband an uncontrolled power of disposition. It is necessary there- 
fore to consider carefully whether it has done so, The only passages 
in Manu Kye directly bearing on the subject are the following :— 

‘Book. VI, section 43,—“ The teacher has power over the property of the scholar, 
parents over that of their children, husbands over that of their wives, arid the mas- 
ter over that of the slave. The scholar has power over the property of the teacher, 
children over that of their parents, the wife over that of the husband, and the slave - 
over that of the master. Regarding these four kinds of power, when the teacher 
‘has taught the scholar his craft,and they are living together, their property is in 
Common. Ifthe teacher’ shall lend to any one a cart, beat, buffaloes, oxen, horses, 
or elephants without. the scholar’s knowledge, he shall not dispute his right to do so; 
as their property is not separate, the teacher has power over it. As regards thd 
scholar’s power over the property of the teacher, he may give it over in charge to 
the scholar, and then’ without his knowledge he has no right to give or lend it to 








(1) Selected Judgments, p. 1g. 
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any one. If the scholar see the property in the possession of any one to whom it 
has been lent, he may in his capacity of steward, if he wish to do so, take it from 
. him, and he shall have no right to plead that it was lent him by the teacher. Why 
isthis? Because the scholar, is the steward, the person in charge of the property. 
If the scholar shall lend any property, a cart, boat, buffaloes, oxen, horses, elephants, 
or any property, animate or inanimate, the teacher shall have no right to interfere, 
Why is-this ? Because the scholar, being the steward, bcrrows andlends with others 
as he needs ; he has a right to Iend, and the teacher not to interfere. As regards 
buying and selling, inasmuch as they are joint proprietors, the scholar shall not 
sell without the knowledge of the teacher, nor he without the knowledge of the 
scholar. As to giving away or exchanging outright, the scholar shall have no 
right to do so without the knowledge of the teacher, nor the teacher without the knowl 
edge of the scholar. Though it is thus said, no fault is attributable to the receiver, 
the buyer, or the person.who exchange®; it is only a matter between the scholar and 
teacher. One shall not sell, give away, or barter any of their property withcut the 
knowledge of the other, but as the pers:n who parted with the property by gift, 
sale, or exchange had no right to do so, the receiver had no right to buy or accept 
it, in gift or exchange, let each return what he has received. It shall not be -said 
that he (the receiver) destroyed, stole, or received stolen property; no fault is 
attributable to him; let him be free from blame; only between the scholar and 
teacher a suit shall lie whether they had or had not a right to act as they have done. 
If a suit shall be entered, the Judge or Governor shal! enquire into the case and 
decide. If the teacher, knowing property to belong particularly to the scholar, 
shall dispose of it in any way secretly, let ‘him be found guilty «{, and punished for, 


theft. If the scholar shall dispose «f the prop-rty of the teacher, Jet him not be- 
sentenced to punishment, let him only restore the original property ; as regardsthe " * 
punishment, it refers t2 criminal punishment, not to compensation, and one hundred | 


or one thousand stripes of a rattan may be inflicted. If the offender would avoid 


this punishment, let him make an offerigg suitable to his fault to the thugyi, the . 
head of the village or the Governor. ‘The law between parents and children,’ 


masters and slaves, isthe same. Asregards a husband and wife, if it is a couple 
who have never before been married or a couple who have been married before, all 
' property acquired whilst they have been living together shail be settled in the same 
way. Notwithstanding what has been said cf teacher and scholar, parents and 
children, master and slave, cr husband and wife, if the property be separate, and 
under the charge of separate people, or if they are not on cordial terms but distrust 
each cther, and-one shall without the knowledge cf the other give, lend or exchange 


- anything, it comes under the head of destruction or fraudulent concealment, and — 


may be made the matter of a suit at law. ‘Thus the recluse called Manu said.” 


Book V, section 21.—* lfany husband and wife are of equal birth and family, 
and if on the strength of this the wife make religious offerings without the husband’s 
knowledge, she has no right to do so; and if she does so, the advantage (merit) 
which she ought to obtain will not be much. Religious offerings should be made 
with the knowledge of the husband, and if se made, she cbtains the merit of love 
and ‘respect for a husband, and-that of her faith. If the husband makes religious 
offerings without the knowledze of his wife, or offerings of affection to other people, 
he has a right to do so; and the wite also obtains merit. The wife has no right to 
object to offerings of the husband, but he may object to these of the wife. This 
is because the husband is the lord of the. wife. It isa work of excellence when 
both equally, and with faith, make religious offerings or gifts of affect‘on. If neither 
party habitually perform their religious duties, and are equally negligent in making 
religious offerings, they have come.from the condition, in a previous life, of a male 
and female-brute ; and they shall, at death, go to” hell, the condition of 'a Pyeitta, 


an Athoorakay, or a. brute, the four states to be avoided. Thus the lord recluse . 


. called. Manu said.” 


Book VII, section 3.—* If the husband without the knowledge-of his wife shall ; 


make a present to another of a portion of the property common to botk, and the 
receiver be not his lesser wife or concubine, let it be kept as it was given. The 
wife shall not say, ‘it is the property of the husband and wife; 1 did not know (of 
the gift)’; she shall not take it back, Why is this? Because the husband is the 
lord of the wife. : 
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“ If-it be not thus, but the husband has made the gift, wishing to make the per- 
son to whom it was given his lesser ‘wife or concubine, let the receiver restore to the 
wife one-half of the thing given by the husband without his wife’s knowledge, if she. 
really. was not privy to the gift ; one-half is the property cf the husband. If the 
property comes with the wife, in no case has he a right to give it away ; let the wife 
recover back the whole of such property. Why is this? Because the wife bears all. 
the debts she (previously) had incurred cr hrought with her. But if it be property . 
that came with the husband, which the husband’ gives, let it be kept as given; the 
wife shall have no right to say she was not aware (of the gift} Whyisthis? Be- 
cause the husband has to bear all the debts he brought with him.” 

. On these texts Mr. Sandford in the case of Maung Kho, etc, v. 
Ma Me, etc., above referred to, held that a wife cou'd not retain pos- 
session of joint property in opposition to her husband ; that the Courts 
could not decree an absolute dominion over it to either party; but 
that the husband rather than the wife was entitled to retain ; ossession | 
of it in trust for both. He pointed out the apparently contradictory 
en fay of section 43, Book VI of Manu Kyé, and section 3 of Book 

i ee = ml 

The conclusion to which.I have come is that the status created by 
a Burmese marriage does not give the husband a power of selling the 
joint property of himself and his’wife except under circumstances in 
which it can be said that he is acting as her agent. What those 
circumstances may be is a question of proof in each case. It cannot, 
be disputed that in many instances the husband manages the business 
of the tamily with the assent of ghis wife, express or implied, and 
where this is the case sales effected by him will bind her. He is said 
to be lord of the wife, but I think this only means that she ought to be 
guided by his authority in matters in which his conduct is reasonable 
and-proper. It.does not seem to imply that he is absolute master of | 
her property. He may in former times have had the right of personal 
chastisement. Section 42 of Book XII of Manu, after enumerating 

_certain improprieties on the part of a wife, proceeds to say: ‘a man 
may not put away a wife who is guilty of any or all of these im proprie- 
ties : he has a right to chastise her: ” Section 47 limits*the extent of 

. such chastisement. But in the present state of society the provisions 
of the Indian Penal Code would probably prevent the exercise of this: 

‘right. Even according to the text of Manu severe penalties were pre- 
scribed for the husband who oppressed his wife. Section 3 of Book XII 
provides that ‘‘ if under the same circumstances (where there is no fault) 
the husband having taken a lesser wife shall abuse and beat his _first,. 

. and if it be proved that he has in any way oppressed her, let them go 
together again and live on good terms. If alter having gone together | 
again, the husband shall behave in the same way, let him leave the 
house with only one cloth and let him pay all the debts.”. This text 

. shows that the Burmese wife is protected by the law, and that the-say~ 
ing that the husband is lord of the wife is true only in a limited sense. 
The action of King Wethandaya, who without his wife’s consent is 
said to have given away all his property and finally his children to the 
Brahmins, can hardly now be relied on as a precedent in support of 
.a sale,-for a gift for religious ‘or charitable purposes appears to be. 
governed by special considerations. Moreover, if this gift implied that 
the husband was uncontrolled master of everything the wife possessed, 
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‘it would involve not only his right of selling the joint property, but also 
her payin or separate property. Such a right, however, I do not think 
it has ever been suggested that he possesses, for its exercise would be 
wholly inconsistent with the provisions of section 43 of Book VI of 
Manu Kyé and with the passage above quoted from the Atta Sankhepa 
Wunnana to the effect that the husband ought not to give away all or 
nearly all his payzz or separate property without his wife’s consent.. 
It may be that this latter passage is directory rather than mandatory, 
but it shows the strength of the feeling that husband and wife ought 
to act in concert. Due effect then must be given to section 43 of 
Book VI mentioned above. It dges not seem to be necessarily in- - 
consistent with the power of the husband to make gifts to a limited 
extent from the common property, because whether devoted to reli- 
gious or other proper objects the exercise of generosity ‘confers 
benefit on the family, and it therefore becomes the duty of the wife to 
assent to it. When the gift, however, is intended to secure an im- 
proper object, such as the gratification of the husband’s passions, and 
‘has been made by him “ wishing to make the person to whom it was 
given his lesser wife or concubine,” the law sternly interferes and 
says : “ Let the receiver restore to the wife one-half of the thing given 
by the husband without his wife’s knowledge if she really was not 
privy to the gift.” To what extent an improvident gift by a husband 
towards a proper object would be recognized by the Courts it is not _ 
now necessary to determine. Several of the gentlemen who have 
sent in answers to the question circulated have pointed that in 
section 3 of Book VIII the words “of a portion” whichappears in the _ 
English translation are not to be found in the Burmese text, but the” 
passage quoted from the Atta Sankhepa Wunnana favours the belief. 
that it is only gifts to a reasonable extent which will be upheld. If 
in réspect of separate property the husband’s exercise of the power 
of gift without his wife’s consent ought to be confined to a not dis- 
proportionate quantity, much more should it be limited when applied 
to the Anapazén in which the wife has an undoubted interest. 

The passage referred to in section 30 of Book VI of Manu Kye, 
which is said to authorize a man to give away or sell his wife, does 
not seem to affect the question. It probably means no more than 
that he may relinquish his right over her, but does not show that he 
can hand her over to another man without her own Consent. Such 
a power would certainly not be recognized at present. 


_ Section 133 of the Manu Wunnana - Dhammathat has been 
referred to in order to show the pre-eminence of the husband in family 
matters. it runs as follows: 

“If the mother gives the daughter in marriage during the absence of the’ 
daughter’s father, and if the father on his return does not agree to it, he has a 
tight to take that daughter back, Insecular affairs the husband alone has the 
governance of sons and daughters.” 

The same idea appears in section 28 of Book VI of Manu Kyé ;- - 

“Let him only to whom she (the daughter) is given by her father be her 
husband. _If her father be dead, let him only to whom she is given by her mother 
be her husband,” 5 é . : 
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These passages. no doubt show that the husband is in mathers : 


connected with his children’s marriage the ruler in his. family, but.do 
not show that he has power of disposition over the joint property. 


Section 30. of the Dhammartlasa, translated by Maung Tekka Pe | 


' and Mr. S, Minus, says :— 


“The husband has centrol over the property of ‘the wife, the father: and 


mother over that of the children, and the master. over that of the slave.” 


This text, however, cannot be taken as implyizg a power of sale, 


for it is clear that the husband has no such power over'his wife’s 


separate progerty, and therefore, although it implies some controlling 


power over his wife's action in regard to the property, it does not 
seem'to show that he has any right to sell it without her consent, 


It seems to me, then, that as- ‘Buddhist law has declared the husband’ 
and wife.to be joint ewners of the property acquired after marriage: 
by the joint exertions of both, it would not be right in disregard of 

. the express provisions of section 43 of Book VI of “Manu fhyé to hold’ 


that the husband can sell the joint property without his wife’s con- 


sent. That consent may, it is truc, often be iniplied. When’ the 


husband and wife live together and the former, ostensibly: with his 
wife’s assent, manages the business or the property on behalf of both, 
she will doubtless be estopped from subsequently denying that he 


was authorized to. act.on her behalf. The extent to which he may 


make gifts, to-which the law holds that it is the wife’s duty to’ assent, 
. caunol be determined in this case. But the mere fact that in certain 
circumstances such gifts may probably be held valid does not affect 


the validity of sales which depend on wholly different considerations, — 


Where the wife has benefited by the sale equity will probably com- 


pel her to make restitution for the benefit she has ‘reccived before it’ 


can be'set aside in her favour, but such cases will be decided accord- 
_ing to general principles without special reference to Buddhist law. 
Mr. Sen contended that-even if a sale by a husband could ordinarily 
be set aside, one effected in order to discharge a debt could not be 
‘avoided. I can find, however, no ground “for accepting this con- 
tention. It seems useless to ime in a case like the present to seek 
for analogies fiom ‘Hindu daw, for there can be n> doubt that Bud- 


dhist law on this subject is now widely divergent. Qne of its lead-- 
ing ‘principles seems. to be the equality of husband and wife in all : 
questions connected with property. No doubt in some matters. traces’ 


of a less liberal system prevail. The husband for certain purposes is 
still lord of the wife, and where religious offerings are concerned his 
supremacy. is distinctly recognized. But so far as intezest in’ the 
property is concerned, the husband and wife seem. almost on ‘terms of, 
equility. To have recourse, then, to Hindu law for the purpose of 
establishing the husband’s power over the joint property would be to 
endeavour to arrest the progress which has been inade ‘in’ this country 


towards the emancipation of women by. having recourse to’ a system’ 


_. based ‘on Jess liberal and wholly inconsistent ideas. 
If | were now to hold that sales of joint property by the ‘husbatid 


alone were per rmissible, the-wife’s interest in the property would be - 
" very precarious, for any evil- minde d husband wishing” to’ divorce” his © 
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wife could first make away with the property and thus render 
useless the special provisions of the Buddhist law which had been 
expressly framed for her protection. Such a result would, in my 
opinion, be inconsistent with the’ general spirit of the Dhammathat, 
and justifiable only if it were found to be upheld either by the clear- 
est text or at any rate by the generally recognized custom of the 
country. But the answers which I have received show that there is 
no generally recognized custom at variance with tle provisions of 
section 43 of Book VI of Manu Kyé, and no text can be shown which 
in clear terms overrules or explains away those provisions. Under 
these circumstances my duty, I think, is to be guided by them. 

Applying, then, to the present case the principle that a husband 
cannot sell the joint property without his wife’s assent, express or 
implied, I find that here there was no such assent. The property 
_was mortgaged by both parties to the defendants, who, without 
the knowledge of the plaintiff, obtained a deed-of-sale from the 
husband alone. That there was any benefit to the plaintiff from this 
transaction is not proved, for very likely if she had been aware of any 
desire on the defendant’s part for a stttlement, she could have arrang- 
ed.in some way for the payment of the debt. The evidence shows 
clearly enough that the defendants concealed this purchase from her, 
and from time to time promised to allow her to redeem. Had they 
put forward in their defence a claim to the retention of half the pro- 
perty on the ground that the sale by the husband put them in his 
shoés as regards his share in the equity of redemption, and that they 
were entitled to partition on relinguishing half the debt, it would have 
been necessary further to, consider whether the husband could sell his 
own share in knapazén property without the wife’s consent in the 
same manner that he seems to be entitled to give away such half to 
a concubine or lesser wife, or whether the express prohibition in sec- 
tion 43-0f Book VI to such sales would invalidate the sale as regards 
his own interest as well as his wile’s. As, however, no such claim 
_has been put forward in the written statement, and no offer -to relin- 
quish half the debt has been made, the point cannot be considered in 
the present suit. The plaintiff stands in the position of a co-mort- 
gagor, and as such is entitled to redeem from the mortgagees the 
whole of the property mortgaged on payment of the whole debt. 

I reverse the decree of the District Judge and direct that the plain- 
tiff do, on payment into Court within three months from this date of 
the sum:of Rs. 300, w#znus her costs in all Courts, which she is at 
liberty to deduct, recover the land in dispute, and, failing such pay- 
ment within such time, she be for ever foreclosed. The defendants 4 
and 2 are entitled to receive the money thus paid into Court. In case 
the plaintiff pays the money within the prescribed time, the defend- 
ants must pay their own costs throughout. In case she fails to make 
such payment, they may recover from her their costs throughout. . 

In conclusion I must express my best thanks to all the gentlemen 
in both Upper and Lower Burma who have favoured me with their opin- 
ions on this important subject. Many of these opinions show that the 
matter has been very carefully thought out and discussed ; and all have 
been most attentively considered by me before arriving at a decision. 


Criminal Appeal - 


No. 446; 
r8gr,- 
Fanuary 
Ir, 


ened 


586 SELECTED JUDGMENTS AND RULINGS, 





[SPECIAL COURT.] 


Before W. F. Agnew, Esq. and E. M. H. Pulton, Esq., 


(1) THA DUN E anv (2) NGA KAING-v. QUEEN-EMPRESS. 
The Government Advocate for the Crown. 


Criminal Procedure Code, s. 337—~Pardon— Offence triable exclusively by the 
Court of Session. ; 


r 
A Magistrate in‘Lower Burma can tender a pardon to a person accused of the 


offence of dacoity, which is triable by the District Magistrate as well as the Sessions: 


Court. . 

THE Judicial Commissioner referred this case to the Special Court 
with the following.remarks :— 

“To enable me to dispose of these appeals I consider it necessary 
to refer to the. Special Court for decision the questicn whether the 
evidence of Maung Shwe I is admissible. He was sent'up by the 
police charged with dacoity along with the other accused. The*points 
for determination appear tobe (r) whether in Lower Burma a Magis- 
trate can tender a pardon to a person accused of dacoity, which is 
triable by the District Magistrate as well as the Sessions Cou:t ; (2) 
if not, whether it was competent to the District. Magistrate to make 
Maung Shwe la witness at a time when he neither had been con- 
victed or acquitted nor had been discharged for ‘want of evidence 
under section 209 or section 253 of the Criminal Procedure Code.” 

The Judgment of the Court was delivered by— 

FULTON, J.—It appears to me that in section 337 of the Code of 
Criminal Procedure the words “any offence triable exclusively by the 
Court of Session or High Court” are used to indicate a specified class of 
offences, which is one and the same in all the territories in’ which the 
Code is in force. The reason, I believe, why pardons are allowed 
in case of offences triable exclusively by the Court of Session is not 
so much because it is considered more competent than the Court of 
the District Magistrate to deal with evidence given by pardoned ac- 
complices as because the offences ordinarily triable exclusively by it 
are of a character specially heinous or*dangerous to the State or the - 
public, and their detection and punishment therefore are specially 
desirable. If, however, this be the real reason for pardons, which to 
a certain extent are inconsistent with an equal administration of 
justice, inasmuch as they enable particular criminals to escape at the’ 
expense of others, it appears that the true criterion for determining: 
whether or not a pardon ought to be allowed depends on the nature 
of the offence itself rather than of the tribunal by which it is triable, 
or, in other words, on the question whether the offence is of such a 
serious or dangerous character as to render its repression a duty of 
such an imperative necessity as to outweigh the objections to the 

rant of pardons which may reasonably prevail in-the case of offences 
of less gravity. ; 

Under these circumstances, the Legislature having granted Courts 
the power to give pardons in case of certain offences which it has | 
designated as those triable exclusively by the Court of Session or - 
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High Court, the question arises—what are the offences described by 
this periphrasis? To my mind it appears that the answer to this: 
question must be that the offences designated are all offences which, 
irrespective of special powers locally conferable, are exclusively 
triable by the Court of Session, for such seems to have been the 
uniform interpretation ofthelaw,andif it had been meant that am 
offence ordinarily triable by the Sessions Court were liable to be 
excluded fromthe class whenever it pleased Government. to confer’ 
powers on District Magistrates under section 30, the class would be: 
narrowed within limits which it is difficult to believe the Legislature: 
can have intended to prescribe. If it be admitted that in the ex- 
pression “any offence triable exclusively by the Court of Session or 
High Court” the word ‘offence’ is used not specifically in reference 
to the particular act forming the subject of the trial, but generically 
as descriptive of a class of offence, it follows (1) that the phrase must 
include the same offences in one part of the Empire as another, and 
that if it is comprehensive enough toinclude dacoities in Calcutta, it 
has the same effect in Burma, and {2} that unless we are prepared to 
hold that, owing to the fact that dacoity is in certain limited areas 
triable by the District Magistrate, it is not one of the offences 
referred to in the phrase in question, and thereby declare that accord- 
ing to the true construction of the section a pardon cannot be ten- 
dered either in aregulation or a non-regulation district in a dacoity case, 
we must hold that in such a case a pardon may be tendered just as: 
_much in Burma as in Calcutta. Looking, however, to the practice of 
Courts, not only in.this province, but also in the regulation districts 
of India, I am not prepared to place any such narrow construction on 
the words of section 337. 
It may, however, plausibly be argued that the words “ any offence, - 
etc.,” are used specifically in reference to the particular act under 
_ trial, ‘but this construction appears not one which is necessary ac- 
cording to their grammatical meaning, and is, I think, negatived 
by the extreme improbability that the Legislature, whilst on the one 
hand providing for the grant to District Magistrates in unsettled 
provinces of extended powers to deal promptly withserious crime, can 
on the other have intended to take away a means. of detection which 
it has been found necessary to. retain in less turbulent districts. I 
cannot think that if the object of the Legislature had been merely to 
prevent the trial by Magistrates’ Courts of offences for the discovery 
of which pardons had been granted, it would not, in order to effect 
this end, have so -worded the section as to prevent the tender 
of pardons in the case of all offences not punishable with death, 
irrespective of the fact whether they were actually dealt with by a 
Court of Session or otherwise. 

_It may perhaps be said that, notwithstanding this improbability, the 
wording of the third clause of the section, which provides for the de- 
tention of the informer until the termination of the trial by the Court 
of Session or High Court, shows that such was the intention of the 
Legislature, but the inference seems to me erroneous, because this. 
clause is evidently not exhaustive, and merely deals with the ordinary 
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termination of the proceedings, and not -with less usual : terminations, 
such, for instance, as the discharge of the accused for want of evi- 
dence previous to trial. . a 

' The fourth clause of the section presents some difficulties, ‘but 
‘seems sufficiently explained in Mr. Prinsep’s Note in his edition of 
the Code, which suggests that it is intended to provide for cases in 
which. District Magistrates invested with powers under section 30 
try offences falling under the category of those triable exclusively by 
the Court of Session or High Court, and for cases in which a pardon 
has been tendered under a misapprehension as to the nature of the 
offence committed. 

The wording cf section 347 of Act X of 1872 was, I think, less 
ambiguous, as it referred directly to offences specified in the schedule 
as triable exclusively by the Sessions Court, but the alteration can, I 
think, he accounted for by reference to the drafts of the new Code 
successively presented to the Legislature without our being forced to 
hold that there was any intention to reduce the number of offences 
in respect of which the tender of pardons was permissible. 

For the above. reasons I would answer the first question in the 

_ affirmative, and hold that the evidence of Maung Shwe I was legally 
admissible. es 
. The second question therefore. does not arise. | 


[SPECIAL COURT.] | 
- Before W. F. Agnew, Esq., and E. M. H. Fulton, Esq, 
Civil Reference KAILASH CHUNDRA KUL (Arpersant) v. A.K. A.M. PALINEAPPA 


No, 2) ETTY (RESPONDENT), 
1893. Messrs. VanSomeren and Fa Mr. Fox f 
; gan r. Fox for respondent- 
Fe EOaD for appellant, , | 
— Written instrument—Variation—Parol evidence to vary terms of written 


contract. 

A plaintiff cannot sue on a written instrument with a variation disputed by the 
defendant excepting on allegations which, if true, would entitle him to obtain a- 
rectification of the document and in a Court competent to grant such rectification: 
A Small Cause Court is not competent to grant such relief. 

THIS was a suit filed in the Small Cause Court at Akyab to receive 
Rs. 310 due as interest on a loan. The plaintiff's contention was 
that he had lent Rs. 2,000 to the defendant and obtained from him 
as security a deed of sale of certain property on the understanding 
that it was'to be redeemed and the debt repaid after two years. -The 
defendant denied the alleged loan, and said that he had ‘received 
Rs. 2,000 as the price of the property which he had sold outright to the 

plaintiff. _The Judge of the Small Cause Court-awarded the claim. _ 

The defendant then applied for revision -to the Judicial Commis- 
sioner, who made the following reference ‘to the Special: Court::— 

“ The plaintiff's evidence shows that there was but one contract 
between the parties. His contention is that he lent the defendant 
Rs. 2,000, bearing interest at Re,1 per cent. per mensem, and 
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obtained a deed of sale from him which he was to redeem after two 
years. The plaintiff aileged part performance of the contract by 
payment of interest, and he has now sued to recover further interest 
which he alleges to be due. 

“The defendant avers that his transaction with the plaintiff was 
one of sale such as appears in the instrument filed with the plaint; 
that he is in possession as a tenant; and that.the payments made to 
the plaintiff were on account of rent. 


“The Judge of the Small Cause Court at Akyab gave the plaintiff 


a decree, apparently holding on the defendant’s evidence that the 
conduct of the parties showed that there had been a loan of Rs. 2,000. 
“ For the petitioner Mr, VanSomeren argued that, as the document 
purported to be a deed of sale, the Court could not legally treat it as 
a mortgage; but Mr. Fox for the respondent relied on the decisions of 
Hem Chandar Sur v. Kali Charn Dass and Baksu Lakshman v. 
Govinda Kanji (1) to show that the Court might determine the | 
nature of the contract, having regard to the conduct of the parties. 
‘It appears to me, however, that although it has. been laid dowr 
on authority which caonot be questioned that a defendant may be 
permitted to prove, by reference to the conduct of the parties and 
otherwise, that a written contract which the plaintiff is fraudulently 
trying to enforce does not represent the real agreement between the 
parties, and that‘therefore it would be inequitable to pass a decree 
in his favour, it has not yet been held that a plaintiff who has accepted 
a deed of sale from a defendant can turn round and prove that the 
contract which he seeks to. enforce was different from that’ embodied 
in the instrument. If this doctrine prevailed, very little efficacy 
would remain in section 92 of the Evidence Act; but it seems to me 
to receive no support from section 26 of the Specific Relief Act, 
which carefully distinguishes the position of plaintiff from that of 
defendant: Moreover, Mr. Kerr in his work on Fraud (p. 496) points 
out that, although a defendant may show by parol that the written 
instrument does not represent the contract between the parties, a 
plaintiff cannot have specific performance of a written contract with a. 
variation upon parol evidence, for the Statute of Fraud is a bar to the 
relief. 

“In Sith v. Wheatcrof¢ (2) a plaintiff who sued on a written con- 
tract to which the defendant pleaded a variation was allowed to accept 
the variation and amend his statement of claim accordingly; but this. 
case, in which both parties were finally agreed as to the terms of the 
“contract, will not support an argument that a plaintiff may sue ona 


written contract with a variation where that variation is denied by - 


the: defendant. 
“T now refer for the decision of the Special Court the following 

questions :-— - “ 
“(z) Whether the plaintiff is entitled to sue on an oral con- 


tract of a different nature from that embodied in the * 








- (a) LL. R., 1X Cal, 528;. 1. L. R., IV Bo., sod. 
(2) IX Ch. D., 228. : 
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document which purported to contain the terms of the 
_ agreement... 


“‘(2) Whether there is legally admissible evidénce of such 
contract on which the Judge was justified in passing a 
decree in the plaintiff’s favour.” 


The Judgment of the Court was delivered by—_ 


FULTON, J.—It seems to us that the cases quoted in page 496 of 
Mr. Kerr’s Treatise on the Law of Fraud and Mistake establish clearly 
that although a defendant may show by parol, where the terms of a 
contract purport to have been reduced to writing, that the written 
instrument does not. represent the contract between the parties, a 
plaintiff cannot have a decree for specific performance of-a written 
agreement with a variation upon parol evidence. ~ 
These. authorities it will, we think, be convenient to notice in 
detail. Oe ees te Sn oF 

In Woollam v. Hearn (1) the plaintiff's bill called upon the Court 
for a specific execution of an agreement for a lease at arent of £60 
a year, the agreement expressing arent of £73 10s. The plaintiff 
contended that she signed the agreement under the belief that such 
was. the rent payable bythe defendant, the real agreement being for 
a lease at the same rent the defendant paid to his landlord, The. - 
defendant denied that there had been any fraud or mistake, but 
admitted the use of apparently ambiguous language in the negotiations 
which the learned Judge thought left hardly a doubt that the im- 
pression meant to be conveyed was that the rent to be paid by the. 
plaintiff should be the same. as that paid by the defendant. The bill, 
however, was dismissed, the Master of the Rolls in the course of his - 
judgment observing :— 2 

“Ifthis had been a bill brought by this defendant for a specific ‘performance, 

I should have been bound by the decisions to admit the parol evidence and to’ 
refuse a specific performance, But this evidence is offered, not for the purpose of 
resisting, but of obtaining a decree,—first to falsify the written agreement, and 
then to substitute in its place a parol agreement to be executed by the Court, 
Thinking, as I do, that the Statute (of Frauds) has been already too much. broken 
in upon by supposed equitable exceptions, I shall not go further in receiving 
and giving effect to parol evidence than I am forced by precedent.” ; 

In Sgutre v. Campbell (2) the Lord Chancellor (Lord Cottenhan) 
said :— — ae aa 

“Tt isa familiar doctrine of this Court that, although to resist a specific per- 
formance a defendant may show by parol that the written document does not re- 
present the contract between the parties, yet a plaintiff cannot have a decree for a 
specific performance of a written’ contract with a variation upon parol evidence.” 

In The Attorney-General v. Sitwell (3) the question was whether. 
in a grant by the King the conveyance of a manor “with the appur- 
tenances’ conveyed an advowson. At the time of the sale it was 
not known either to the Commissioners who acted for the Crown or 
~to~ the purchaser that the advowson was appurtenant’ to the manor. ~ 
The fact, however, was discovered before the money was paid, where- — 


(1) Vib Ves, 21, | @ a M.& C459 ° | (3)-1 Ge Cy 550. 
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upon the defendant refused to complete his purchase unless the. 
advowson were conveyed to him with the manor. The Attorney- 
General then filed a bill praying for a specific performance with a 
declaration that the defendant was not entitled to have the advowson 
conveyed to him. Specific performance was finally decreed on the 
ground that as by a Statute of Edward II it was enacted thatthe King 
should not convey an advowson without express words to that effect, 
the advowson did not pass under the terms of the grant. But in the 
course of his judgment Alderson, B., remarked that if. it had been a 
case between subject and subject he should have had great difficulty 
in reforming the agreement and decreeing execution, as that would 
have been virtually to repeal the Statute of Frauds. It seemed to 
his Lordship that the Court ought not, in any case where the mistake 
was denied or not admitted by the answer, to admit parol evidence, 
and on that evidence to reform an executory agreement. 


It seems doubtful whether the Court of Chancery would have taken 
exactly this view, and unlikely that Courts in India, which have the. 
express wording of section 3: of the Specific Relief Act to guide 
them, could have refused relief in a clear case of mutual mistake, 
even although the mistake was not admitted. 


‘The next case’ to be noticed is that of Clowes v. Higginson (1) in 
which a Bill secking specific performance of a contract with a vari- 
ation was dismissed, the Vice-Chancellor remarking :— 


“The exclusion of parol evidence cffered to explain, add to, or in some way 
Vary, a wrilten contract relative to land stands upon two distinct grounds, not 
. simply as being in direct opposition to the Statute of Frauds, but also upon the 
General Rule of Evidence independent of that Statute, The writing must speak 
for itself, and can receive no aid from extrinsic evidence of this more loose and dis-= 
satisfactory nature. That which is the rule of law prevails equally in Courts of 
Equity, which admit no different rule of evidence upon this subject, and thus far 
the rule is perfectly clear, rejecting parol evidence offered by the plaintiff to con- 
' stitute, vary, or explain a contract in writing concerning land, of which he seeks the 
Specific performance in a Court of Equity. The difficulty is how far evidence is 
admissible“offered as a defence against a bill praying a specific performance. . 

Upon that there undoubtedly are many cases where the evidence has been received, 
and without enumerating the authorities it may clearly be admitted for that pur- 
pose cn a plain and obvious principle that a Court of Equity is not bound to in- 
‘ terpose by specifically performing the contract, and though the subject and import 
’ of the written contract are clear, so that there is no necessity to resort to evidence 
for its construction, yet if the defendant can show any circumstances dehors inde+ 
pendent of the writing making it inequitable to interpose for the purpose of a speci- 
fic performance, a Court of Equity having satisfactory information upon that sub- 
ject will not interpose............++....-. (The evidence) is admitted not to vary an 
agreement, as it is expressed open to no objection, and therefore upon the letter 
binding, but to show circumstances of fraud, making it unconscientious in the party 
who so obtained it to-insist upon and unjust in the Court to decree the perform- 
vance.” 


Again, in the case of Wilson v. Wilson (2) in the House of Lords, 
Lord St. Leonards in the course of his judgment said :— 


. The appellant is quite right in his argument in the abstract that a Court of 
Equity cannot execute an agreement with a variation introduced by parol by the 
plaintiff. It is a perfectly settled point, and the introduction of cases to illustrate it 
je Ta EAS ee eee es 
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_ -was not necessary at all. It is perfectly clear that if the answer refuses to admit. 
that there was a mistake in the particular matter and you do not put a new con-: 
struction upon it, either the Bill must be dismissed, or if the defendant suggests a 
new view which he is willing to’submit to, then the Court has in some cases exe- 
cuted the contract as admitted or suggested by the answer.” — 

Turning to the more recent case of Lavery v. Pursell (1) we find that 
Chitty, J., pointed out that the doctrine of part performance was an 
equitable doctrine ; that where there was performance under the con- 
tract; it took the’case outof the Statute (of: Frauds), but that it had 
never been decided that the doctrine of part performance could be 

-made use of for the purpose of obtaining damages-on. a contract 
at law. te ie % : 

Now the result of these cases seems to be that where a contract. 
has been reduced to writing the Courts may refuse to execute it whefe 
it is shown by parol evidence that it would be unjust .to do so, but 
they further show that in England Courts cannot usually reform it and 
grant execution, both because sucha course would be in opposition’ to. 
the Statute of Frauds, and also, as pointed out in Clowes v. Higeinson, 
because it is contrary to the Rule of. Evidence under which the . 
written agreement has to speak for itself. 

The case of Lincoln ‘v. Wright (2) dces not seem opposed to this. 
view. In it the plaintiff was really in the position of a defendant in 
this country resisting an action in ejectment, for she was resisting the’, 
inequitable attémpt of Wright to enforce the contract against her, and - 
although she was obliged, owing to the procedure then in force in Eng- 
land, to file a bill in Chancery, the case cannot be quoted as an autho- 
rity for the proposition that a plaintiff may give parol evidence with 
a view to varying the terms of a written agreement which ‘he is seek- 
ing to enforce. re: iy en doe: 

The case of Booth v. Turle (3) is different, and it is difficult to re- 

_concile it with cases like Woollam v. Hearn or Clowes v. Higginson. 
Apparently it was decided simply on the ground that it was fraudu- 
lent in the defendant to dispute plaintiff's version of the contract, and 
that the Statute of Frauds was not meant to protect or cover fraud. 

- Wecannot but think that a very similar argument might have been 

used on behalf of the plaintiff in each of the cases mentioned above, 

and that the arguments set forth in those decisions have not been 
touched in the brief tepert of the judgment in Booth v. Turle.: 


. Looking (to Indian decisions, great stress was laid on the judgment 
of Melvill, J., in Bakshu v. Govinda (4), and the dictum that “a party, 
whether plaintiff or defendant, who sets up a contemporaneous oral 
agreement as showing that an apparent sale was really a mortgage, 
shall not be permitted to start his case by offering direct parol evi- 
dence of such oral agreement; but if it appears clearly and unmistak- 
ably from the conduct of the parties that the transaction has been 
treated as a mortgage and not asa sale, and thereupon if it be neces- 
saryto-ascertain—-what-—were-the-terms—of-the- mortgage, the Court 
- will for that purpose allow parol evidence to be given of the origina, 


(1) XX XIX Ch. D., 508° || (3) XVI Eq., 182. 
(2) IV DeG. andJ., 16. | . -@) LL.R, IV Be:, 594. 
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document.” In Bakshu v. Govinda the party seeking to vary the 

contract was defendant, but the case of Haskha Khand v. Fesha 

Premajz, published as a foot-note to the case of Bakshu v. Govinda, 

is an instance of a suit in which a plaintiff was allowed to allege a 

mortgage where the document represented the transaction as a sale. 

The printed judgments of the Bombay High Court furnish other 
instances of a similar nature; but excepting these cases in which an 

alienor has been allowed to treat as a mortgage a transaction which on 

the face of it purports to be a sale, no Indian case has been shown in 

which a plaintiff has been allowed to sue on a written contract with 

a variation, for the nature of the decision cited in 1 W.R. 22 is not 

sufficiently clear to make it useful as a precedent. Whether the 
right to sue with a variation can logically be confined to cases for the 

redemption of a mortgage may perhaps be disputed, but Melvill, J.’s. 

remarks were carefully limited to cases of this class. The present 

case is not one of this class, for in it the plaintiff seeks to enforce the 

personal liability of the defendant for the interest of the alleged loan, 

and can rely only on parol evidence to prove the agrcement to pay 

such interest. Still, if the decisions in Hasha Khand v. Fesha Pre- 
maji and similar cases compelled us to admit the correctness of the . 
principle that without alleging circumstances entitling the plaintiff to — 
get a rectification of the agreement he could sue on a written, 
contract with a variation disputed by the defendant, it might be neces- 

sary-to hold that the equity which enabled a plaintiff for purposes of 
redemption to treat as a mortgage an apparent sale extended to all 

contracts and entitled a plaintiff in all cases, while |. ucting forward a 

written agreement in one form, to allege that the real contract was 

something wkolly different. This, hawever, would be going very much 

further than axy decision that has been pointed out to us except, 

pethaps, Booth v. Turtle, which seems inconsistent with cases like 
Woollam v. Hearn and Clowes v,.Higginson, and further than any 
“conclusion that it is necessary to deduce from Hasha Khand v. Fesha 

Premaji, for it appears to us that the decision in this last-mentioned 

case presupposed that the plaintiff was entitled to get his instrument 

rectified. The pleadings are not before us, but apparently the plain- 

tiff based his claim on allegations of fraud such as would have: 

entitled him to claim rectification under section 3: of the Specific 

Relief Act. He sued in a Court which could grant him such rectifica- 

tion, Whether he made any formal request for it or simply prayed 

for the ultimate-relief for which such rectification would merely 

prepare the way seems immaterial. The claim for rectification and 
“timate relief can be combined in one suit (vide section 34), and Indian 

Courts dic scldom very exacting in requiring accuracy of pleading. 

That Melvill, J.; meant more than to say that a plaintiff could get 

relief under circumstances of fraud which would entitle him to rectifica- 

tion of the instrumenc seems improbable, for in Gulabhaz Mondas v. 

Dayabhat (1) he was a party to a judgment delivered by Sir M. 

Westropp, which rejected a claim brought in a Small Cause Court 


(1) X Bo, 5t. 
; 28 


504: | :* SELECTED JUDGMENTS AND RULINGS, . 





onan instrument with a variation, on the gound that the only remedy’ 
lay in a suit for reforming the deed which the Small Cause Court had ° 


- no jurisdiction to entertain. 


Criminal Revision » 


No. 880., 
1891. 
- April 
Ze 


— 


This decision seems to govern the present case. 


We think then we should reply to the first question that a plaintiff’ 
cannot sue on a written instrument with a variation disputed by the 
defendant excepting on allegations which, if true, would entitle him | 
to obtain a rectification of the document and in a Court competent to 
grant such rectification. oe 
__As the Small Cause Court is not competent to give such relief, this 
suit must be rejected. ; . 


Before E. M. H. Fulton, Esq. 
QUEEN-EMPRESS vw. SEIN KAING. 


Criminal Procedure Code, ss, 242 and 243, Chapter XX— Summons case,’ , 
All Magistrates trying cases under Chapter XX of the Code of Criminal Pro-- 


cedure must - be careful not only to state the charge to the accused, but to explain . 
.it to-him. ‘The record must show that this has been done, and must give the. . 


answer as nearly as possible in the words used. ‘ : 
Inspecting cfficers should see whether the provisicns of sections 242 and 243° 
have been properly complied with, and should submit for revision all cases of cone. 
viction on pleas which do not appear to have been intended-to admit all the 
essential particulars of the offence. Ea sa eg 


IN this case the police sent up the accused on a charge under 


section 283, Indian Penal Code, of obstructing a public path by plant- 


ing paddy-thereon. ses 
The second class Magistrate in his proceedings recorded that the 
charge was read to the accused in accordance with section 242, ° 


_ Criminal Procedure Code. He also noted that he pleaded guilty, 


and stated that he planted paddy on the land in question, but that 
there was no one who paid revenue for the said land. Thereupon 
the Magistrate, without taking’ any evidence, passed judgment, and, 
after stating that the land was a public way for cattle to pass by, 
convicted the accused and fined him Rs. 20. 


From these proceedings it ‘docs not appear that it was clearly 
explained to the accused that the essence of the charge was the fact 
of the land in question being a public way. He doubtless admitted 
having planted rice on the ground in question, but there is nothing to 


_indicate that he ever meant to admit that there was a public path 


there. 
The conviction without evidence ‘on this point was therefore. witolly ; 


illegal, and must be reversed. . The Sine, if paid, must be refunded. 


All Magistrates trying cases under Chapter XX of the ‘Criminal 
Procedure Code must be careful not only to state the charge to the 


--aecused,—but-to-explain-it-fully-to~-him:—Fhe- record must show that” 


this -has been done, and must give the answer as nearly as -possible 
in the words used. Inspecting officers when examining Coutts 
should see whether t'.€ provisions of sections 242 and 243 have been 
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properly complied with, and should submit for revision all cases of 
conviction on pleas which do not appear to have been intended to 
admit all the essential particulars of the offence. 








Before E. M. H. Fulton, Esq. 
QUEEN-EMPRESS #, NGA TUN.* Criminal Revision 


Compensation—Costs, recovery of~Court Fees Act, s, 31-—Criminal Procedure No. 4245 
Code, s. 545—Lhrowing stones at a house not punishable under s. 336, Indian 1892, 
Penal Cede. ; Fune 


Under section 31, Court Fees Act, a Magistrate is bound to award to a com- 
‘plainant the cost of the fee paid on the complaint and the fees paid for the proces: 
“ses, and to direct the accused to pay the amount in addition to the fine. He can 
recover the amount as if it were a fine, but has no authority to order imprisonment 
in default. Ifin addition to these costs he wishes to award compensation.to the 
complainant, he can only do so by awarding it out cf the fine imposed. : 

In this case the accused threw stones at the complainant’s house 
-and were convicted by the Magistrate under section 336 of the Indian 
Penal Code for doing an act so rashly or negligently as to endanger 
chuman life or personal safety. The section was inapplicable, for, as 
the accused intentionally threw stones at the house, it could not 
properly be said that they acted “rashly or negligently.” It is true 
that if a person give another a blow with a stick or throw a stone at 
him, he may’ in one sense be said to act rashly in so far as conse- 
quences may ensue which are not within his contemplation; but it 
hhas been frequently held that where death is caused by a beating 
‘intentionally given, section 304A cannot be applied. ~ 


Similarly, ia the present case section 336 is not appropriate for 
the punishment of a person deliberately throwing stones at a house. 
His offence fell under section 504. His object clearly was to insult, 
and thereby he gave provocation likely to cause a breach of the 
peace. 


_ falter the conviction into one under section 504 of the Indian 
‘Penal Code, but leave the fine untouched. 


. _. Turning now to the order to pay costs I find that it was irregular. 
“Under section 31 of the Court Fees Act the Magistrate was bound 
to award the complainant Rs. 3 on account of the fee on the com- 
plaint and process fees, and to direct the accused to pay the amount 
in addition to the fine. He could recover the amount as if it were a 

“fine, but had no authority to order imprisonment in default. 

If, in addition to this item of Rs. 3, he wished to award further com- 
‘pensation to the complainant, he could only do so under section 545 
‘of the Criminal Procedure Code by awarding it out of the fine 
amposed. 

The order therefore to the accused to pay Rs, 5 to the complainant 
in addition to the fine was illegal in respect of Rs. 2, which were 

- over and above the sum awardable under the Court Fees Act. This 

portion of the compensation should have been taken out of the fine. 

‘Two rupees out of the fine should now be refunded. ° 





* Dissented from in Queen-Emprzss v. Myat Thin, P. J. L. B., 426. 
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Before EM. H. fulton, Esq. 


Criminal Revision pe QUEEN-EMPRESS ». NGA SHWE KUN. 
No. 266, Prisons Act—Act XXVI of 1870—Lock-up. 
wy ‘A lock-tip is not a prison within the meaning of Act XXVI of 1870. 
5. ; IN this case the accused was found by the Magistrate to have sup- 





.plied two cheroots and a small quantity of opium-pipe refuse to one 
‘Nga Aung Myat, a person in the custody of the police in the lock-up 
at Kawa, ‘and was~ convicted under section 45 of the Prisons Act and 
sentenced to five days’ rigorous imprisonment. oe 4 
As the lock-up in question is not a prison within the meaning of Act 
XXVI of: 1870, the conviction was illegal and must be set aside. 








Before E. M. H. Fulton, Esq. 


Citinal Restetia (3 ae MI ALPHA BI 1. MAUNG SHWE MAUNG. 
No. 286, ‘Mahomedan law—Adultery—Husband and wife—Maintenance-—Criminal 
1892, ; Procedure Code, s. 488. : 
Fune The intercourse of 2 Mahomedan man with a woman who is neither his wife nor 
4 his slave being prohibited abso'utely under the Mahomedan law, his’ cohabiting 


with a Burmese woman to whom he is not married is adultery within the meaning 
of section 488, Criminal Procedure Code. : sees caren 
THE parties in this case are a Mahomedan husband and wife, of - 
whom the latter refused to cohabit with the former on the alleged 
ground of his living in adultery with a Burmese woman. The wife: 
alleging neglect and refusal on the part of her husband to maintain her 
and her child, claimed maintenance from. the husband under section’ 
488, Criminal Procedure Code, before the 1st class Magistrate of - 
Amherst, who found both the alleged adultery and neglect proved and 
awarded a monthly payment of Rs. 15 as maintenance to the wife. 


The case was submitted by the Sessions Judge of Tenasserim to this 
Court for revision of the order passed by the Magistrate for the 
following reasons, namely, (1) that the fact of a Mahomedan having a 
second wife or concubine is not in itself a sufficient ground for a duly 
married Mahomedan wife refusing to live with her husband, as he is 
not living in adultery according to Mahomedan law ; (2) that there is 
nothing on the record of the Magistrate to- show that the Burmese 
woman (not necessarily a Buddhist) is not a lawful wife or concubine : 
and that unless and until this is shown an order for maintenance 
should not be passed in this-case, in which habitual cruelty is not 
alleged.. Be aeons 

The Judgment of this Court is as follows :— 


' At the trial before the Magistrate it was not suggested that: 
Maung Shwe Maung was married to the Burmese woman with whom 
he.was admittedly cohabiting. The evidence of the witnesses clearly. 
implied that she was a: kept woman and not a married wife. The 
petitioner, Alpha Bi, swore distinctly that. her husband was keeping 
a Burmese woman and living in adultery with her. If he had been. 
married to her, it would have been easy for him to have produced 
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evidence on the subject, and his omission either to.do so or to allege 
that he was married satisfies me that he was not. 
Mr. Hughes, however, argued that even if he was not married to 
her, still as he was a Mahomedan his connection with her was not 
adultery within the meaning of section 488, Criminal Procedure Code. 
‘I can find no authority for this argument. The first two sentences of. 
Baillie’s Digest of Mahomedan Law are as follows: ‘ The inter- 
. coursé of a man with a woman who is neither his wife nor his slave is 
- unlawful and prohibited absolutely. When there is neither the rea- 
lity nor the semblance of either of these relations between the par- 
‘ ties, their intercourse is termed ‘aiza’ (fornication) and subjects them 
hoth to ‘ Audd’ or a specific punishment.” 
’ The gravity attributed by Mahomedan law to the sin of ‘ gina’ is 
proved by the fact that the punishment was stoning to death if the 
offending party were a ‘ muhsan,’ i.e., a person who is free, sane, 
adult, Mahomedan, and married by a valid contract that had been 
actually consummated to one in whom the same qualities are combined. 
Under that law, then, it would have gone very hard with the respon- 
‘dent, and it can hardly be contended that his mode of life was sanc- 
tioned by it. 

It is true that to avoid the penalties attaching to fornication and to 
legitimize the children a marriage could uader certain circumstances 
be presumed, but it was held by the Privy Council in Butoolun v. 
Koslsoom (t) that a Court would not be justified in making a presump- 
tion of marriage which a correct view of the principles of evidence 
Would exclude. Here not only was it sworn to by the complainant 
that the respondent was living in adulterous intercourse with the 
woinan, but it was also stated ‘in evidence that he had promised to 
get rid of her, and no attempt was made to rebut these assertions. - 

Under these circumstances I think the Magistrate was right in 
holding it proved. that the respondent ~was living in adultery, and I 
see no reason to interfere with his order. ‘ 

Whether it would be possible for a Mahomedan in Burma.to con- 
tract a lawful marriage with a Burmese woman who had not em- 
‘braced the Mahomedan religion or been converted to Christianity is a 
point which I need not consider, as no allegation of marriage was 
made ‘in the Magistrate’s Court. 

The Magistrate should not have called the respondent the accused ° 
or have examined Him as an accused person. He should have been 
examined on solemn affirmation as a party. 





Before E. M. H. Fulton, Esq. 


QUEEN-EMPRESS v..NGA CHAN E, Criminal Revision. 


: Opium Act, s. 1o—Burden of proof. No. 247, 
Where an accused person gives a reasonable explanation about his possession of 1892. 
opium which, if true, would be deemed a satisfactory account of such possession, Fune 
and there is no evidence to show that his statement is false, the burden of ‘proof’ 2 
«does not fallon him. : 7 2 ome | 








(1). XXV_ W. R., 444. 
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THE accused was convicted by the Subdivisional Magistrate of 
Myanaung of the illegal possession of about two tolas of opium, and. 
was sentenced to pay a fine of Rs. 25. The facts found: by the 
Magistrate are explained in the following judgment:— | ee a 
“The opium (Exhibit I) is admitted to haye been found in the 
accused's possession. He says he bought it from the Prome opium shap,, 
‘and. produces Exhibit A, which has:not his name on it in Burmese as | 
the purchaser. When the Chinese portion of Exhibit A is translated, 
one Nga Chan Tha is shown as the purchaser. The accused. can 
produce no witnesses that he bought the opium at the shop, and. 
Telies on Exhibit A. I do not find that the exhibit is satisfactory proof . 


we 


that the accused bought the opium from the shop.” 


The-case has been referred to this Court by the District Magistrate: 
of Henzada, who is of opinior that a man is not liable to prosecution 
for the possession of less than three tolas of opium if he alleges that. 
he has bought it from a licensed vendor in the absence of prcof that 
nis allegation is untrue. . ents yet gee 

The ‘Government Advocate was called ‘on to appear and.contended 
that the conviction. was correct. , han 
_' The decision depends on the construction to be’ put on section 10 
of the Opium Act, which runs as foliows :— ae es 

Tn prosecutions under section 9 it shall be p-esumed, untilthe contrary is proved,. 
that all opium for which the accused person is unable to account satisfactcrily .is 
opium in respect of which he has commiited an offence under this Act.” 

-It is clear, then, that it is only in respect of opium for which the 
accused person is unable to account ‘satisfactorily that the burden of. 
_ proving that an offence has not beén committed in respect of it is 

thrown upon him. I think that the words “ is unable to account. 
satisfactorily ’ are equivalent to the words “is unable'to give a satis- 
factory account, or an account which, if true, is satisfactory, and which 
may reasonably be believed to be trie.” It appears to me that this is. 
the only construction which can give due weight to the terms used in 
the section, and that if it had been the intention of the Legislature 
that in all cases irrespective of the accused’s acccunt of how he 
became possessed of opium, the ‘burden of proving that he had not 
cominitted an offence in respect of it should be thrown upon him, it 
would have expressed th's intention in clear and unm’‘stakeable terms.- 
~ Section 53 of the Bombay Abkari Act, 1878, is similar in intent to. 
section 10 of the Opium Act, and-runs as follows: — ce 

“In prosecutions under sections 43 and 47 it shall be presumed, until the contrary 

is proved, that the accused person has committed an offencé under those sectiens im 
respect of any liquor or intoxicating drug’or any still, utensil, implement, or appa- 

_ ratus whatsoever for the’ manufacture of liquor or intoxicating drugs or any such: 
materials as are ordinarily used in the manufacture of liquor or of any intoxicating- 

_ drug for the possession of which he is unable to account satisfactorily.” 
~ On this section it was decided in the case of..lmperatrix v, - 
Pestanjt Barjorji (t) that when an accused person had given a . 


(1) LL. R,, IX Bo, 456. 
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reasonable explanation about the possession of certain copper utensils 
and there was no evidence to show that his statement was false, the 
barden of proof did not fall on him. Their Lordships said: ‘If the 


statement is true, he (the. accused) has satisfactorily accounted for 


his possession of these utensi!s, and the presumption which would 
otherwise arise under section 53 of the Bombay Abkari Act, V of 
1878, does not arise.” ame 

This decision must yovern the present reference. Here the-ac- 
cused has given an account of his possession of the opium which, if 
true, is satisfactory. There is no evidence to show that it is untrue, 
and itis not in itself so inherently improbable that it ought to be 
rejected as unsatisfactory. It is true the accused’s name does not 
accurately correspond with the name in the certificate, but the 
difference between Chan E and Chan Tha is not so great, but that it 
may reasonably be ascribed to a mistake of the opium vendor's clerk 
who wrote the name in Chinese. The accused himself has not been 
questioned on the subject, nor was the Chinese translator asked to 
explain the difference in the characters representing E and Tha. On 
reading the’ evidence I do not think it is possible to say that the 
accused has given an unsatisfactory account of his pcs-ession of the 


opium, that is, an account which is so manifestly improbable thatvit 


ought not to be accepted. What is a ‘satisfactory account’ must be 
decidéd in each ‘case by the Magistrate eccording to the circum= 
stances, If aman resident in Sandoway, where tnere is no opium 
shop, were to say that he had crossed the Yomas for the scle purpose’ 
of buying three tolas of opium at Prome, the account might reasonably 
be deemed utsatisfactory; but I casnot say that a man resident in 
the Myanaung subdivision, who states tlat he has bought a smal} 
quantity of opium in Prome and produces a certificate bearing a 


name somewhat resembling his own, gives an account which may not 


fairly be accepted as satisfactory, 


Under the circumstances I am of opinion that the accused should 
not have’ been called on to prove how he became. possessed of the 
opium in question, and that the conviction is bad. 


“LT reverse the conviction and direct. that the fine, if paid, be 
refunded. 


_ 


Before E. M. H. Fulton, Esq. 


MAUNG PO HLA v. MAUNG SIN. 


Land and Revenue Act and Rules—Adjoining waste land, title to as opposed to a 
grant thereof, 


A cultivator has no legal claim which can be recognized by a Civil Court to be 
allotted land adjoining his holding. Ifa circle thugyi acts improperly and in de- 
fiance cf prevailing usage in allotting such land to another. perscn, it is only by 
petitioning the superior revenue authorities that the eccupart of the adjuining 
helding- can obtain a grant. - ‘ aoe : 


THE plaintiff in this case sued in the Court of the Myodk of Kawa 





to recover possession of certain land measuring 3°69 acr.s which had 


Civil Appeal’ 
0. 46, 
1892, 

Fune, 
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been granted by the circlé ¢hugyd to the defendant. The grounds: 
alleged were prior ‘occupation and proximity of the land in suit to his, 
own land. . 
' The Myodk decreed in fayour of the plaintiff, hoiding that the. 
grant of the land by the ¢4ugy7 to the defendant was illegal, inasmuch 
as:the owner of the adjoining land had a preferential right of allot- 
ment. : pain nid: 

The District Judge reversed this decree and rejected the claim. ° 

On appeal to.the Judicial Commissioner the following judgment was. 
delivered :-— ye 
_ The plaintiff’s claim can only be based on his having a right} to 
the land by reason of its proximity to his other land or on anterior. 
possession, The Myodk appears to have thought that he had a legal” 
right to have the land allotted to him. Such, however, is not the 
case. It may be usual to allot waste land to the adjoining owner, 
but there is no section of the Land and Revenue Act, or of the rules 
made thereunder, giving him a right of allotment. If the tackthugy¢ 
acted improperly and in defiance of the prevailing usage in allotting 
the land to the defendant, the plaintiff should have petitioned the. 
higher revenue authorities to cancel the allotment .and to’ make him 
a grant which would have conferred on him a title to’ eject ‘the: 
defendant. a oe 

As regards anterior. possession, the ‘evidence is too vague and 
conflicting to enable me to say that the plaintiff was in possession’ 
before the defendant. nee 

I confirm the decree with costs. 


—_—<<— ee 


Before E, M. H, Fulton, Esq. 


Criminal Revision QUEEN-EMPRESS v. KYA KAING. 
Ne Gti : Burma Ferries Act. 
Sand It is no offence for a man to cross, Or take cattle across, a ferry in a private boat — 
4 13. not plying for hire. 


— THE accused in this case was fined Rs. 5 by the 2nd class Magise | 
trate of Gwa, under section 14 of'the Burma Ferries Act, 1873, for. 
crossing forcibly at the Gwa chaung ferry without paying the tolls. 

The accused did uot cross in the ferry-boat, but took his own cattle 
across in his uncle’s boat, j 
_ The case was referred to this Court by the Sessions Judge of 
Arakan, who was of opinion that the accused was not liable to 
punishment, inasmuch as he was not prevented by any law from 
crossing himself or taking across his own: cattle in a private boat | 
which was not plied for hire. 

The judgment of this Court is as follows :— ore 

It is not an offence under thé Ferries Act for a man’ to. cross the 
river at the ferry, or take his cattle across, in his own boat or in that 
of a relative not plying for hire. The conviction is set aside. The’ 
Ene, if paid, must be refunded. 
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Before E. M. H. Fulton, Esq. 


QUEEN-EMPRESS v. NGA BA. 
Previous conviction, proof of. 


Proot Ol previous conviction of an accused must be produced at the time of his 
‘trial. 


THE accused was convicted of assisting in the disposal of stolen 


Criminal Revision 
No, 294, 
1892. 

Fune 
15 


. properly knowing it to be stolen, under section 414, Indian Penal . 


Code, and senteuced to three months’ rigorous imprisonment. After 
‘his conviction it was discovered that there was several previous 
‘convictions against him, having regard to which the District Magis- 
‘trate referred the case to this Court with a recommendation that the 


‘accused should be re-tried. The Judicial Commissioner passed the. 


dollowing order :— mn 

As the presecution omitted to bring forward the previous convic- 
‘tions of the accused at the time of his trial and no proo! of them was 
~ given; | do not think that ] ought on revision to order a re-trial. The 


jpolice are much to blame for not producing evidence of these pre- 


vious .convictions at the trial, but as they did not do so, Ido not 
. consider that the law authorises me to take cognizance of them now. 


The papers must be returned to the D/strict Magistrate with an 


‘ adntimation that I cannot interfere. 


Before E. M. H. Fulton, Esq. 
MAUNG LWI »v BA CHA. 


Land, title to—-Land and Revenue Act, s.6—Rules under the Land and Revenue 
Act, cl. (1), Rule 58. 

A person occupying Iand under clause (1) of Rule 58 of the Rules under the 
‘Land and Revenue Act cannot, if he has not been in ¢»ntinuous occupation for 12 
‘years, set'up a title against one who has obtained a patta under section 6 of the 
‘Land and Revenue Act. 


IT appears from the evidence that the thugyi, with ‘the sanction of 


Civil Appeal 
- No. 39, 
1892. 
Fune 
TS. 


the Myodk; allowed the plaintiff to occupy a piece of vacant land - 


‘measuting rather more than five acres, The defendant subsequently 


got a patta or lease of the same land from the Deputy Commissioner, 


on the strength of which he took possession and cultivated it. 


' Under these circumstances, the title to the land clearly belongs to 
the defendant. Section 6 of: the Land and Revenue Act specifies 
the various ways in which right to land can be acquired. Clause 1 
of Rule 58 recognizes the temporary occupation of lands by persons 
for purposes of cultivation, but-expressly. provides that they shall be 
_ liable to eviction. No right is therefore conferred under that rule, 
nor can any other be shown under which the plaintiff, who had no 
grant or lease and had not been in occupation for 12 years, could set 
up a title against that conferred on:the defendant by the patta granted 


thim by the Deputy Commissioner. 


Whether that patta authorized the defendant to take forcible pos-. 


session may be‘doubted, Had the plaintiff sued within six months 
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to be restored to possession under section g of the Specific Relief Act, 
he might perhaps have been entitled toa decree, leaving the defend-. 
ant to eject him in a regular suit. But as he has not done so, he cannot 
now obtain a decree against the defendant, who has got title to the 
land which he has not. : 


I confirm the decree with costs. 





. Before E. M. H. Fulion, Esq. 
Civil Appeal (1) MAUNG THA YAUK, (2) HMWE SI, anp (3) MAUNG PO HLA ».. 


No. 237, MAUNG AUNG PYO.: 

Apa Fishery, plan of—Burma Fisheries Act, rules under. 

- 6, _ ‘When a plan of a fishery is given to a‘lessee under Rules 6 and 20 of the Rules. 
cme under the Burma Fisheries Act, such plan showing the nature of the contract: 


between him and the Government, no right is reserved to the Commissioner or any 
other authority subsequently to reduce the extent of the fishery shown therein. 
"THE plaintiff is the lessee of the Kinmunchaung fishery, of which 
he obtained a lease in July 1890. 

The defendant is the lessee of the Migyaungaing fishery, of which 
he got a kase in July 1889. : 

The Sauktaw pool is claimed by both parties as belonging to his. 
fishery. It was included in the plans of both fisheries given to the 
respective lessees under section 20 of the Fishery Rules. 


‘The plaintiff now sues the defendant for damages for catching fish: 
in the disputed pool..~The amount of damages is not contested. 


The only question for decision is whether the plaintiff has proved 
‘his exclusive right to fish in the disputed pool. “The answer must be- 
in the negative. 
" Disputes having arisen as to the use of this pool for fishing, the 
Commissioner finally decided that it belonged to the Kinmunchaung- 
fishery. In arriving at this decision he follawed a description of the 
fisheries given in Mr. Seaton’s report on fisheries in Burma, but does. 
not appear to have attached sufficient weight to Mr. Moultrie’s report. 
ofthe 11th January 1890, which was as follows : i 
“From evidence recorded on oath of the former lessees of Kinmunchaung and. 
Migyaungaing fisheries, it is quite clear that formerly the Sauktaw pool was 
worked by the Migyaungaing -Thugyi and not by the Kinmunchaung lessee.” 
“The lower Courts accepted the Commissioner’s: decision as final, 
but were, I think, in error‘in so doing. Rule 2 of the Fishery Rules: 
‘provides that the limits of every fishery which has been or is about to. 
bé disposed of under the provisions of section 4, clause (4), of the Act’ 
shall be surveyed and demarcated as soon as may be by such officers. 
ds may be appointed in this behalf. Rule 4 provides that no alter~ 
ation of the limits shall be made. without the sanction of the Commis- 
sioner. Rule 5 provides that. a plan of each fishery surveyed an 
demarcated ‘shall. be made. Rule 6 says that in such plan shall be 
shown every stream, lake, tank, or pool, or other collection of wate 
pélnging to the fishery.” Rule 20 provides: that there shall ‘be give _ 


Baie: 
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to the lessee with his lease a copy of the plan of the fishery showing 
distinctly the limits within which he*has a right to fish. No right is 
sxeserved to the Commissioner or any other authority subsequently to 
reduce the extent of a fishery shown in a plan given to a lessee which 
show the nature of the contract between him and Government. No: 
such reservation could reasonably be expected, for no person would 
accept a lease at its full value if its extent were liable suddenly to be 
reduced. : 4 
Consequently I think that as the Sauktaw pool was shown in the 
plan given to the lessee of Migyaungaing fishery in 1889, it formed 
part of his fishery and could not subsequently be transferred to the 
‘Kinmunchaung fishery. The argument, used by the learned Commis- 
sioner that, although entered in the plan, it did not necessarily form 
part of the fishery of Migyaungaing because in the plan it was com- 
pletely detached from the streams, seems untenable... [t was distinctly 


entered in the plan under the provisions of Rule 6, and this entry is 


binding on Government and on persons like the plaintiff who derive 
title from Government under subsequent leases. It is clear from the 
reports of Mr. Moultrie.and the Deputy Commissioner that the local 
_ authorities, like the defendant himself, understood that the disputed 
pool had been leased to the defendant, and this understanding, con- 
Stituting as it did a binding contract, could not subsequently be 
altered. 
How the mistake occurred by which. the Sauktaw pcol was shown 
_in the plans of both fisheries it is immaterial to consider, but the 
defendant, as the prior lessee of the pool, is entitled to retain it. It 
is hbped that when the next auction takes place care will be taken 
to say clearly beforehand to which fishery it is to be annexed. 


I revérse the decrees of the Courts below and reject the claim with 
costs on the plaintiff throughout. ; 


Before E. M. H. Fulton, Esq. 
NGA PAN BU v. NGA SHWE THE, 
Waste land, use of, asa grazing-ground, title to—Incompetency of a Civil Court 
a to make allotment of land as a grazing-ground—Grazing-ground, 


' Mere use of a piece of waste lend as a grazing-groun/ fcr a few years does not 
confer on the person who uses it a right so to use it, or to eject therefrom another 
person who has taken possession. A Civil Court cannot make an all.tment of 
land as a grazing-ground under Rule 76 of the Rules under the Land and Reve- 


nue Act. 

e: Tue plaintiff in this case sought to eject defendant in the Court of 
the Myodk of Yégyi from a piece of waste land which he alleged he 
used’ as a grazing-ground and which he wished to be set apart as such, 
The Myodk passed an order‘setting the land apart as a-grazing-ground 
for the reason that defendant occupied the land without pat/a, and 
that this land, which adjcined plaintiff's land, was used by plaintiff 
and others as a catile-path and grazing-ground.. The order was con- 


firmed in appeal by the District Judge, Bassein, on the’ ground that” 


defendant had no'title to occupy the land. 


‘Civil Appeal 
No. 245 
1892. 
Fune 

I. 


Civil Appeal 
No. es 
1802. 
Siig 


re 
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The Judgment of this Court was as follows :— 

“ The plaint discloses no cause of action. Mere use of.a piece of 
waste land as a grazing-ground for a few years does not confer on the 
person who. uses it a right to do so or to eject therefrom another 


,person who has taken possession. It is not pretended that there has 


been any allotment of the Jand in dispute as a grazing-ground, or’ as 
an approach to a grazing-ground, under No. 76 of the Rules framed 


‘under section 20-of the Land and Revenue Act, and the Civil Courts 
certainly cannot make an allotment, no matter how useful they may 


think that it would be. The plaintiff's first witness proves that. he 
only atriyed in the village in 1247 B.E., and that no one gave him 
permission to graze his cattle on the land in dispute. Possibly the 
defendant may have no right to occupy it, but, if so, he ‘can only be 
ejected at the instance of the Revenue Officers of Government’ and 
not of a private person who can show no title and has never been 
in exclusive pee. The plaintiff's elder brother proves that the 
cattle of the plaintiff and of other persons used to graze. on the land 
in dispute. Therefore no claim based on occupation under Rule 58 
has been or could be put forward. 

“| reverse the decree of the Coutits ‘below and reject the claim w ith 
costs on the plaintiff throughout,” 


Before E. M. H. Fulten, Esq. 


“Q) MAUNG SAN NYEIN awp Five oTHERS v. (1) MAUNG TE AND (2) 


MAUNG HLA DUN 


Fishery rules—Lessee, rights of, to the fish in spat waters—Burma Fisheries 


The lessee of a fishery is bound he plan thereof delivered to him under 
Rule 20 of the Rules under the Fisheries Act, and is debarred by section 91 of the 
Evidence Act from proving that he is entitled to the fish of any waters not entered 
in such plan, He cannot recover damages uniil after clear proof of an appreciable 
diminution ia the stock. of fish in his fishery caused by poaching in adjacent 

waters, 

IN this case the elatatitte, who are lessees of a fishery, have sued 
the defendants for damages for catching fish in -certain streams or 
flooded land adjacent thereto. 

It is not disputed that the streams in which ‘ice dcheridunts fished 
were not entered in the map annexed to the plaintiffs’ lease. 

Rule 2 of the rules framed under section 8 of the’ Fisheries Act 
provides that the limits of every fishery which has been, or-is. about 
to be, disposed of under the provisions of section 4, clause (4), of the 
Act, shall be surveyed and demarcated as soon as may be by such 
officers as may be appointed in this behalf. 

Rule 4 provides that no alteration of the limits shall be “made with 
‘out the sanction of the Commissioner. 

Rule 5 provides that a plan of each fishery surveyed and demarcated 


‘shall be ‘aude. 


Rule 6 says that in such plan shall be shown every stream, lake, 
‘tank, or ee or other collection of water belonging to the fishery, 
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Rule 20 provides that there shall be given to the lessee with his 
lease a copy of the plan of the fishery showing distinctly the I'mits 
within which he has a right to fish. This plan forms part of the 
contract under which the lessee derives his exclusive right to the fishery 
leased to him, and, having regard to the very clear provisions of the 
rules, I think it is manifest that the lessee has no rights over any" 
waters not included in his plan. The object of the rules was to 
secure certainty as to the limits assigned to the lessee, but this object 
would be entirely defeated if evidence other than the plan were ad-- 
mitted to show the limits of the fishery. If by mistake any stréam. 
which ought to belong to a certain fishery has been omitted from the. . 
plan, steps can. be taken to correct it before another lease is granted.. 
But the. lessee under an existing lease is bound by his plan and is. 
debarred by section 91 of the Evidence Act from proving that he is 
entitled to the fish of any waters not entered therein. The mere fact 
that in past years the defendants paid the plaintiffs for permission to. 
fish in the waters where they have lately fished without leave may 
show that there was a misunderstanding as to the limits of the fishery, 
but cannot alter those limits. 

The Myoék finding that the waters where the defendants fished 
were not in the plaintiff’s fishery dismissed the suit. 

The District Judge, finding that even if the waters jn which the 
defendants fished were not within the plaintiffs’ fishery they were 
breaking the law by fishing without licenses with prohibited imple- 
ments, held that they were therefore liable to the plaintiffs for any 
diminution thereby of the fish in their fishery, and awarded to the 
plaintiffs Rs, 176. Without expressing any opinion as to whether 
under such circumstances the defendants as poachers might be liable: 
to the owners of the fishery for any reduction in their stock caused 
by their poaching in adjacent waters, it seems clear on an examination. 
of the evidence that it is not proved that as a fact there has been any. 

‘ diminution of the fish available for the plaintiffs within the limits of 
their own fishery. Doubtless proof of such a fact would be difficult. 
A Court consequently would not be very exacting as to the precise’ 
quantity. But still there must be some proof that the fishery has been. 
‘substantially injured. Here there is not an attempt at any such 
proof. At first sight it may appear a natural consequence that as the... 
stream fished in by the defendants flows into the plaintiffs’ fishery,. 
their stock must have been ‘diminished to an extent corresponding 
‘with the number of fish caught in the stream, on the assumption that. 
as the stream dried up the fish in it would make their way into the 
fishery and settle there. Such an assumption, however, does not 
appear very safe. There are probably in most fisheries natural limits 
to the stock of fish that can be maintained, and it is by no means. - 
certain that it will be materially or permanently increased by a 
migration from an.adjoining stream. Only after some years of observa 
tion Could it be said with any certainty whether the destruction of fish: 
in a stream during the rains diminished appreciably the stock either: 
at that season or in the fair weather in an adjacent fishery. In this 
case there is really nothing to show whether the stock in the fishery 
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has been diminished or not by the action of the defendants. The. 
plaintiffs themselves do not seem to complain of any such reduction, ° 
They appear to be endeavouring to assert a right to let out for fishing 
purposes the waters of the adjoining stream. Such a claim cannot be 
maintained. Ifthe defendants have violated the Fisheries Act, they 
can be prosecuted, but until the, plaintiffs cleariy prove that as a 
matter of fact there has by reason of the defendants’ action been an 
appreciable diminution ‘in the stock of fish in theirfishery, they cannot 
recover damages. If it is desired to give the lessee control over the 
waters lately fished in by the defendants, the plan should be amended | 
before the next lease is granted. 
I reverse the decree and reject the claim with costs on the plain- 
tiffs throughout. 


’ [SPECIAL COURT] a 
Before W.F. Agnew, Esq. and E. M. H. Fulton, Esq. 
Criminal Reference QUEEN-EMPRESS ‘v. ALEXANDER AUGUSTUS ST. CLAIR MILLER. 


No. 5; The Government Advocate for the Crown. 
eau Railway Act—Procedure on an application under s. 113. 
16. A Magistrate is not to exercise judicial functions when an application is made 


to him by a duly authorized Railway servant to recover.the amount of éxcess fare 
claimed, but is merely to take the necessary steps to recover it. 


THE Judgment of the Court was delivered by— 


AGNEW, J.—This is an application for revision of an order of the 
District Magistrate of Tharrawaddy dismissing an application by a 
duly authorized Railway servant to recover an excess charge from a 
passenger for having travelled on the Burma State Railway without a 
ticket. The Magistrate, following a decision of the late Judicial Com- 
-missioner (Criminal Revision No. 367 of 1890), required the Railway 
servant to give evidence on oath, which he declined to do, It is 
argued that proceedings to recover an excess charge are not judicial’ 
proceedings, and that all the Magistrate has to do is to take steps to 
recover the amount due. fe 

Section 113 of the Railway Act provides that a. passenger shall, 
under certain circumstances, be liable to pay on the demand of any 
Railway servant appointed by the Railway Administration in that 
‘behalf the excess charge mentioned in the section; and that if he 
refuses to pay the sum payable by him, it shall, on application made to 
any Magistrate by any Railway servant appointed by the Railway 
administration in that behalf, be recovered by the Magistrate from. 
the passenger as if it were a fine imposed on the passenger by the 
Magistrate. 

The corresponding scction of the former Railway Act (section 31) 
provided that the fare demanded should be recovered as if it were a — 
fine, “on proof of the passenger’s liability,’ These words are omitted 
from the present Act, and this omission, we think, shows that the 
Legislature intended that the Magistrate is not to exercise judicial: 

functions when an application is made to him by a duly authorized 


_—— 
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Railway servant to recover the amount of excess fare claimed, but ‘is 
merely to take the necessary steps to recover it. The acts and 
omissions which justify the collection “of an excess fare are not 
treated as offences under the Act, and are not punishable under it, 
‘This appears clear from the provisions of sections 131 and 132 of the 
Act. Section 131 provides that if a person commits-any offence 
mentioned in certain specified sections, which do not include section 
113, he may be arrested. And section 132 provides that if a person 
commits any offence under the Act other than an offence mentioned 
in section 131 “or fails or refuses to pay any excess charge or other 
sum demanded under section 113,” he may, under certain circum- 
stances, be arrested. So that the failure to pay a claim for excess 
fare is distinguished from an ‘offence’ under the Act. We are 
therefore unable to agree with the view taken in the case referred to — 
that evidence must be taken. 





Before E. M. ff. Futon, Esq. 


MI PA DU », MAUNG SHWE BAUK. Clash iach 
Buddhist Law-—Divorce—Grounds of divoree. a 1891. 
Before a Court can order divorce against the wish of one party there must be | Fuly 
‘proof either of some fault committed against the other of a sufficiently serious 4. 
nature to justify divorce according. to the Dhammathats ov of some evil deed for ete 


' which a separation of destinies: can take place. Mere willingness on the part of 
one party to pay ko-bo or to surrender the whole of the joint property cannot be 
treated as one of the grounds sanctioned by the Dhammathats for a divorce. 

THE plaintiff, who is the wife,,of the defendant, states that in the 
month of Pyatho 1252 the defendant struck her with a thorny branch 
without any cause; that she went to the village thugyi saying that she 
‘wished to be divorced, and the defendant then said that if he beat 
her again in such manner, he would quit the house with the garment 
he might have on his person, and hence she again cohabited with him: 
that in Wazo 1253, at night, at the time all are quite, the defendant, 
saying, ‘“T have promised to go away with the garment which I may 
have on my person if I beat you again; I will now elbow and ill-: 
treat you to cause you inward injury without causing any da cuts;” 
abused and élbowed her; that as the defendant elbowed her she went 
to the village thugyi to get her divorce, asking the defendant if he 
would abide by the decision which might be passed by him; that the 
said thugyi then said that, if his decision were disobeyed, each must 
deposit Rs. 50 in the Court concerned, and as they agreed and signed, 
the thugyi, ‘laikthugyi Ko Thé, and the elders of the quarter granted 
a divorce and directed that the defendant do bear her costs; that she 
is not willing to cohabit with the defendant. Wherefore she prays 
the Court to grant her a divorce. pare 

The defendant replied that as alleged in paragraph 1 of the plaint’ 
he struck the plaintiff with a thorny branch as she abused him; that 
_he did not promise before the thugyi to go away with the garment 

_ which he might have on if he beat her again; that he did not elbow 
and beat her, but that as a dispute arose betweén them, he gently. 
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slapped her-on the hip; that the Taikthugyi Maung The sent for him. 
and granted a divorce without his consent; that the order was set 
‘aside by the Deputy Commissioner ; and that as he did nothing un- 
lawful a divorce should not be granted. 

The Myodk recorded the following judgment :— 

“ Circular No. 35 of 1£86 (1) of the Judicial’ Commissioner’s circulars does not 
prohibit the granting of a divorce on payment of ko-bo (price of the body) under the 
Dhammathats, although the defendant may not be agreeable to it. Moreover,, 
Manu Kyé Dhammathat, page 343, line 21, and Atta Sankhepa Wunnana. of the: 
Kin Wun Mingyi U Gaung, page 233, section 392, line 12, alluw the granting of a 
divorce, though one party may not desire it, on payment of the price of the body 
by the party wishing it. Circular No. 35 of 1886, page to}, paragraph 2, says that 
a divorce cannot be granted on the mere caprice of one party otherwise than in. 
accordance with the provisions of the Dhammathats, which therefore implies that a. 
divorce can be had in accordance with the Dhammathats, Dr, Forchhammer’s ex 
planation of ‘ Kanmasat’ referred to in Manu Kyé Dhammathats, paze.313, as given 
in Circular 35 of 1886 is as follows :— 

“The deeds in respect of ‘ Kanmasat’ which justify a Buddhist to sever his. 
destiny from. his or her partner are matricide, parricide, shedding the blood of 
Rahan, and adultery.” It is true that the meaning of “ Kanmasat”’ in such cases 
is correct, and the sins above enumerated entitle a divorce, but the expression 
refers to the curse of retribution that will befall the wrong-doer in.the coming world,’ 
The meaning of the word Kan-ma-sat in the Dhammathats appears to be that a. 
man-and woman become husband and wife in this life because their ‘Kans’ were 
combined in a previous existence, and after having become man and wife in this | 
existence their ‘ Kans* having become exhausted are no longer linked to one another; 
hence ‘ Kanmasat’ (Kan x fate, ma = not, sat = linked) : and therefore the mean- 
ing would gu to show that there is a right to divorce. he Burma Courts Act:enacts. 
that where the parties are Buddhists, the Dkammathats should form. the basis of 
decision. Circular 35 of 1886 lays down that divorce can be granted according to. 
the provisions of the Dhammathats and not atherwise. Although the defendant has 
no fault, the Manu Kyé and Atta Sankhepa Wunnana allow a divorce. The 
plaintiff will acccrdingly get a decree for a divorce on her paying ko-bo (Rs. 25). 
’ price of the body.” : 

"On appeal.the District Judge reversed the decree on the ground 
that it was inconsistent with the decision of the Special Court con- . 
tained in Nga Nwé v. Mi Su Ma. 

The principle on which this decision was based, namely, that. 
divorce otherwise than by consent of both parties is not to be given 
‘at the mere caprice of one party without proof of any of the grounds 
which the Dhammathats recognize as good grounds: for divorce, has. 
lately been affirmed by the decision of the Calcutta High Court in the 

- case of Maung So Min and Mah Ta published herewith, ee 

The question then is whether payment of fo-bo can be treated as. 
one of the grounds for divorce. I think not. The passages quoted 
by the learned Myodk show that it is a consequence of a divorce 
where one party desires it and the other does not, and there is no. 
property capable of being handed over to the person not desiring the 
divorce, But though these passages certainly seem to contemplate 
cases of divorce against the wishes of one party and without an 
fault committed by such party against the other, Chapter 3 of Boo 
XII of Manu Kyé shows that under such circumstances divorce is 

Ra aa a a 
(i) Nga Nwi v. Mi Su Ma, Selected Judgments, p. 391. 
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dependent: on the fact of “ Kanmasat” or the destinies of husband and 
wife being no longer linked together. When, however, a Court with - 
“its imperfect means of information is “asked to decide -whether the 
destinies of the parties are no longer linked together a serious diffi- 
culty arises. The learned Dr. Forchhammer discussed the subject 
in his preface to the translation of certain portions of the Wagaru 
‘and the Afanuyin Dhammathats, and stated that separation on 
account of “ Kanmasat” may be ex:parte, but always implies the 
commission of an-evil deed on the part of the other party, which 
creates also for the innocent party a demerit for which he will have 
to suffer keenly through endless existences. The High Court in 
its recent judgment has pointed out other grounds for divorce sanc- 
tioned by the Dhammathats besides the crimes of matricide, par- 
ricide, killing, stealing, shedding the blcod of a Buddha or Rahan, and 
adultery mentioned by Dr. Forchhammer; but all contain elements 
of misconduct on the part of the person to “be divorced. It may. y be 
argued that Chapter 3 of Book XII of Manu Kye content 
case of “ Kanmasat'”’ where there is no “fault” on either $ 
that the passage is contradictory if the occurrence of “ erie i a: 
necessarily implies an evil deed; but apparently the “fault” r ag 
to is one committed against the other party, such as deser se ies 
cruelty. If, then, I am correct in supposing that before a C, rine 
order divorce against the wish of one party there must be prog* °12° 
of some fault committed against the other of a sufficiently: Sica 
nature to justify divorce according to the Dkammathats, or eee 
evil deed for which a separation of destinies can take place, it ap- 
pears clear that mere willingness on the part of one party to. Bey 
ko-bo, or the price of the body, will not constitutea ground fér dive™c’ 
- It might equally well be held that willingness to surrender #he 
of the Joint property constituted such a ground. But it seems. to. me: 
that the rules for the partition of the property and for thé payment 
of £o-b0 take effect after the parties have agreed to divorce each 
other or the authorities have sanctioned a divorce, and do not show 
on what grounds divorces can be sanctioned. In some cases, as in 
that of the slave wife, both payment of £o-d0 and the assent of the 
husband are essential when a divorce takes place. The 407th and 

" 408th sections of the Atta Sankhepa Wunnana provide as follows :— 

“ Section 407 ~If the woman desire a divorce she may divorce after repayment 
of her personal value, only on the husband assenting.’ 

**Section 408.——If the husband (of a Santaka slave wife) desire a divorce, let the 
wife repay her personal value. If the wife desire a divorce, she may divorce on re-. 
payment of her personal value, only in the case of the husband assenting.” 

‘These passages show clearly enough that assent does not necessarily 
involve a desire or wish for the divorce. Both parties may assent, but 
the desire or wish for the divorce may be confined to one ofthem. In 
such a case it would appear that the reluctant party would be entitled 
to the joint property or the price of the body, and, if this be so, the oc- 
currence of passages providing for the. ownership of that property in 
case of divorce without fault or evil deed on either side is in no way | 
inconsistent with the belief that such divorces can only be affected by- 
consent. 
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Tei is s quite clear that a divorce cannot be granted on mere caprice. 
That is evident from the texts quoted by the High Court. To these 
may be added the following text from the Afta Sankhepa Wunnana 
{a valuable work by the Kin Wun Mingyi,. C.S.1., the translation of 
which into English is very much wanted) :— 

‘Section 393 Although the husband shall have acted with cruelty to his wife 
divorce shall not be pr onounced for a single instance.” 

This: shows that in the opinion of the principal Judicial Officer of 
the late kingdom of Burma it was the duty -of the Court, before pro- 
nouncing a divorce, to exercise a proper discretion and to grant it 
only in such cases as might be authorized by law. 

In the present case ‘the Myo6ék has found no sufficient fault proved. 
on the part of the husband. ‘he latter struck his wife once, but the 
allegation that he ill-treated her a second time is not-established. 
Petty. quarrels must not be magnified into acts of cruelty and all 
treatment of a nature sufficiently grave to justify divorce. : 

. consider then that the plaintiff has made out no grounds ons 


“tworce, and confirm the decree of the District Judge with costs. ~ 


Hoy COURT OF JUDICATURE AT FORT WILLIAM 
IN BENGAL. 


_ APPELLATE CiviL JURISDICTION. 


Before the Hon'ble’ Sir William Comer Petheram, Kt, Chief 
on \stice, and the Hon'ble Chundor Madhub Grose, one of the a 
Si this Court. 


erence from the Court of the Recorder of Rangoon under séctién 42 of the Lower’ . 
Burma Courts Act in Civil Regular Case No. 4 of 1891. 


MAUNG SO MIN (Prarnrier-Peritioner) v. MA, TA (Derenpanr= 
' RESPONDENT). 
Mr. Aghroriiss Counsel, and Mr. Eddis and Bakoo Dwarkanath Chruckurbutey, 
Vakeels for Petitioner. 

Tas is a reference by the Recorder of Rangoon, It has been 
made in an action for div orce instituted by a Burmese. husband against 
his wife. 

The ground alleged in the petition presented by the husband for 
obtaining divorce is that the wife has deserted him for no reason 
whatever, and has been living separate for the last eight months, and 


--that.she would not’ return fo. his house: and resume cohabitation. with 


him. The wife, however, pleads in her written statement that the 
ground alleged by the petitioner. is no ground for divorce, according 
to the - Buddhist law, . which governs en parties ; and ‘that she -is 
justified in not returning to cohabitation with the’ petitioner because 
while she was living with him he used to bring to the house women 


_ of loose character “and habits, and thereby subjected her to much 


indignity and anguish of mind, amounting inlawto cruelty, - - 
The jearned, Recorder begins his judgment by stating that. the 
facts are not disputed. He then refers to a judgment of ‘the Sune 
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Court, dated the 18th August 1886, and expresses his. dissent from’ 
‘the. law which he understands to have.been laid down-.therein, He 
then states that he is doubtful whether a decree for divorce may be 
given between Burmans upon a petition, and whether the petition 
amay’be allowed to be converted into a plaint as asked for by the 
petition. And, lastly, relying apparently upon certain passages in 
. the Manu Kyé to the effect that a husband may put away his wife 
who has not equal love for him and would. not act according to his 
desires, the Recorder is of opinion that the petitioner is entitled toa 
decree for divorce, but this.opinion being, as- lie thinks, opposed to 
sthat of the Special Court, he has referred the following questions to 
this Court :-— . : 
(1) Whether in suits for divorce the plaintiff is not entitled to 
a divorce upon any.of the grounds mentioned in the 
Dhammathats, even though such grounds are not among 
_ those particularized in the judgment of the Special 
Court? 
(2) Is it necessary that suits for divorce between Burman 
Buddhists should be commenced by a plaint ? 
(3) Has the Court power to allow a person who has wrongly - 
instituted proceedings in the form of a petition to amend. 
by converting the petition into a plaint ? 


Now the first observation that we have to.make is that unless the - 
zplea set up in the third paragraph of the defendant’s written state- 
ment was waived, it cannot rightly be said that the facts of the case 
sate not disputed. But far from the plea set up therein being waived, 
-and which plea we may here say contains the justification for the defend- 
.ant in leaving the house of the husband and refusing to return to co- 
habitation with him, she was asked by her adversary (the petitioner) 
‘to answer certain interrogatories, which she did answer, giving the 
‘names. of some of the women whom the husband used to bring to the 
house while she lived with him. We refer. to this matter because 
we think it has an important bearing upon the question whether the 
husband is entitled, upon the present state of the record, and without 
any enquiry into the question of the jsutification pleaded by the wife, 
ito obtain a decree for divorce such as the Recorder proposes to 
‘make. z 

- Referring to the judgment of the Special Coyrt at Rangoon in the 
‘ease of Nga Nwé v. Mi Su Ma, dated the 18th August 1886, we 
‘ observe that the two questions which were decided in that case 
- Wvere.— : ° : 
- (1) Willa suit between a Burman Buddhist married couple for 
restitution of conjugal rights lie? and 
(2) if'so, is this relief lost by the plaintiff's abandonment of the 
defendant for a shorte> period than that mentioned .in 
Manu Kye, Book V, Chapter 17? : 
And st was held that a suit lies for restitution of conjugal rights, . 
cand that the relief is not lost to the plaintiff unless .the case comes 
within the provisions of Book V, Chapter 17. ; 
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as. 


In connection with the first of the two questions decided in that 
case, it seems to have been discussed whether either of the parties. — 
may divorce the other on mere caprice ; and the Special Court, after: 
examination of the authorities on the subject, and specially’ the © 
Dhammathai Manu Kyé and a paper published by Dr. Forchhammer, 
a learned Professor of Pali, came to the conclusion that marriage: 
between Burmese Buddhists may be dissolved at any time by mutuak 
consent, and that where such consent is wanting, it cannot be dis- 
solved except on some ground recognized by the Dhammathats andi 
not by the mere volition of one of the parties. ; : 


So far as these conclusions are concerned it seems to us that they- 

_ are supported by the Diammathats. But there are certain observa- 
tions in the judgment which would seem to indicate that they intended. 
to decide, while discussing the questions raised before them,. 
that the only deeds on the part of the husband. or wife which would | 
justify a divorce are matricide, parricide, killing, stealing, shedding’ 
the blood of a Buddha or rahan, heresy, and.adultery, But wedonot. - 

- understand the judgment really to go to thatextent. . 

While discussing the question whether a divorce could be had on: 

’ mere caprice, or that’ some offence or fault must be proved in one.of 
the parties, the Court had to consider a certain passage in Manu Kyé, © 
Book V, Chapter IIT, which runs thus :— 2 

“Thus has been laid down the law for the separation by mutual consent of a pair~ 
never before married, when the husband wishes to separate and the wife does not, 
when there is no fault on either side, but their destinies are not cast together, the 
law for partition of the property is this, etc....... This is the law when there js no- . 
fault on either side and when one wishes to separate,” — cae es 

The members of the Special Court had to consider the words 
«destinies are not cast together (Kanmasat),” and they guided them-- ° 
selves by the explanation given by Dr. Forchhammer in his paper,. 
published in-Mr. Jardine’s notes, ‘and the explanation given by him _ 

was as follows: ? 
© Separation on account of Kanmasat may be ex-parte, but always implies the- 
commission of an evil deed on the part of the other party, which creates also for the- 


innocent party a demerit, for which he will have to suffer keenly through endless. 
existences, etc.” oe 


Andithat gentleman seems to have expressed an opinion that the- 
deeds which justify a Buddhist to sever his destiny from that of his or: 
her partner are: matricide, parricide, killing, stealing, shedding the- 
bicod of a Buddha orrahan, heresy, and adultery. The Special Court,, . 

after quoting the words of Dr. Forchhammer, observed: “So that here-. 
' -we have from one of the best living authorities of the day an explana-. 
tion of the text coupled. with a statement of the deeds which will’ 
justify a divorce amongst Buddhists ; and this statement is consistent: 
“with the other texts of JZanu Kyé above referred to.” An obser 
vation to the same effect also. occurs later‘on in theixrjudgment.. i. 

’ But as already pointed out, this was no part'of the actual. decision. 
that the Special Court was called. upon to pronounce in that case. — 

If they meant to lay down that: divorce could not be had except for- 
‘some ‘one of thé eight offences or faults mentioned in their judgment, _ 


a 
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this was extra judicial. And we may Say. that we are not prepared to 
- agree with them in that respect, for the Dhammathats contemplate 
‘other cases in which divorce may be had. Oe 
On turning to the subject with which we are immediately concerned 
in this case, namely, whether the husband is entitled toa decree for 
divorce because the wife has deserted him and refuses to return to 
-cohabitation, it seems to us that there are texts in the A/anu Kyé, 
a book of paramount authority in the Buddhist school, which show 
‘that a desertion, properly so called, is a good ground for divorce. 


In Book V, Chapter 17, page 141 (Richardson’s edition), which is 
headed “ The law when a husband and wife, having no affection for 
-each other, separate,” Manu Kyé says asfollows:— =~ 


“ Any husband and wife living together, if the husband, saying he does not wish 
-her for a wife, shall have left the house, and for three years shall not have given her 
-oneleaf of vegetables, or one stick of firewood, at the expiration of three years let 
-each have the right to take another wife and husband. If the wife net having affection 
forthe husband shall leave (the house) where they were living together; and if during 
wone-year he does not give her one leaf of vegetables, or one stick of firewood, let 
“each have the right of taking another husband and wife: they shall not claim each 
other as husband and wife, Jet them have the right to separate ard marry again. ff, 

when the husband leaves the house, the wife shall take another within the three 
years, or when the wife has left the House and within one year the husband shall 
‘take ancther wife, of the property of both, what was brought at marriage and that ~ 
-which belongs to both having counted one, two, and weighed by ticals, let all the 
property be demanded and taken from. the person who failed in his or her duty as 
husband and wife, by the other who has become the lord of it ; and if (the person in 
“fau't) comes to the house of the other (the person not in fault), may turn (the other } 
_~out, but not accuse (each other) of taking a paramour or seducing husband or wife.” 
It will be observed that in the case of a wife leaving the house of 
her husband, and in the event of the husband not supplying her with 
anything for one year, the right to separate and marry again is created 
in either of the parties. The second portion of the chapter which 
refers to the parties marrying before the periods prescribed (as the 
“case may be) clearly condemns that conduct. 


_ The texts in the Manu Kyé, which the learned Recorder has, we 
think, relied upon, are to be found in Book XII, Chapter 43 (Richard- 
-son’s edition), pages 354, 355 and 357, and they are as follows :~-- 

“ The five kinds of wives who may be put away are these: If a man and wife 

* have lived together eight or ten years and “had no children, the wife is a barren 
“woman ; a2 woman who has had eight or ten female children and no son ; a woman 

- who is afflicted with leprosy or epilepsy; a woman who does not conform to the 
‘habits of her class ; a woman who will not act according to the desires of her hus- 
_ band—who has not equal love for him. These five woman a husband may put 
«away. te 

“« By putting away is not meant that he may take all the property and put, her 

-away ; but if he wishes he may take another wife, and (a wife as above) shai] have . 
no'right to oppose his wishes ; thus she may be said to be put away. This is one 
Point in this matter,” 

- And in page 357 the following passage occurs :— ; 
“ Concerning putting away a woman who does not conform to the habits cf her 
‘class, hut addicts herself to low habits, it is thus said : If a woman without re- 


gard to the credit of her family takes a paramour, or without the knowledge of her 
thusband steals or conceais his property, it is not said the husband shall only cease - 


614 _.. SELECTED JUDGMENTS AND..RULINGS, 





“connubial intercourse with her, her habits are bad ; she has certainly no regardstothe- 


honour of her family.. For this reasen let him take all the property and, have, a. 
tight to put | her away. 


» “Of a woman who will nct comply w'th her hushand’ ’s desire, it is said her dele: 


-are not towards him, her wishes are not the same. As in the last instance let hims 


have a right to put such a woman away.” 


‘Inthe present case there is no charge of misconduct affectins 
morality or of any bad habits against the ‘wife ; and the question we 
have to’determine is whether by reason of the wile being apart from 
the husband. for éight months (as the petitioner alleges), and her refusal! 


‘to return to cohabitation, i is a sufficient ground for divorce. 


. Referring in. thé first place to the five kinds of wives. who may be- 
put away, one of.them ‘being “(a woman who will not act according : 
to the desires of her husband—who has not equal love for him,” it will 
be observed that an explanation is given by Mana Kye, which. is to- 


‘the effect that “ by putting away is not meant that he may take all the 


property and put her away, but if he wishes he may take another wifé 


. and. (a wife as above) sball have no right to oppose his wishes ; thus: - 


she may be put away.’ So that we have it clear that the husband. 


is not entitled to divorce his wife for not complying - w ith his desires, 
or for warit of love for him, and that {putting away” does not neces-- 
sarily mean divorcing the wife ; and this. seems to be emphasized by ~ 


- what is subsequently said in the same page 355 with reference to a. 


wife who has had eight or ten female children and no son being put 


away, and it is this 


“Tt is not meant that the husband has a right to put her aw. ay without giving her - 


- property, animate and inanimate ; but if he wishes for precious male children * 


which are superior to female, he shall take another woman, and the wife shall have- 
no right to prevent him : he has only right to discontinue connubial connection with, 
ther. If she have borne without any male child, eight, nine, or ten female children, 


‘and the husbarid wishes to put her away, let him, having divided all the property 


of both into .two parts, give one-half to the wife, and let them pay the debts-in the- 
samé proportions, etc.” F 


The author then refers to the case of a diseased woman, the duty 
cast'‘upon the husband to employ physicians to treat her, and to the 


-partition of property in the event of separation, and makes the follow 


ing observation: “It is not said the husband has a right to take 
all the Y ide kel and separate ; the shall only cease connubial inter-- 
course.’ : 

The eee in page 357 referred to by the learned Recorder im=- 
mediately follow the passage which has just been quoted, and it will 
be observed that while the author, in speaking of a woman who takes. 
a paramour, or steals her husband's property, says: “ It is not.said that 
the -husband shall only. cease connubial intercourse-with her; her 
habits are bad: she has no regard for the honour of her family. _ For: 
this reason let him take all the property and have a right to. put her- 
away.” In speaking of a woman.who does not comply with her hus-- 
band’s desires, he says :“‘ As i in the last instance, let him have,a,right: 
to put such a woman away,’ ’ thus putting the two cases upon different: 
footings. : 
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-In regard to the five kinds of women referred to in the Manu Kyé 
-who may be put away, we have a textin the Manu Wunnana, which. 
is. also a Dhammathat of authority in the Buddhist school, translated 
‘by Mr. Jardine in his valuable notes, page 22. It is as follows :— 

«* A woman who is barren, a woman-who always brings forth female children, also. 
a2 woman who has bodily deficiencies, a woman who bears neither daughters nor 
sons, 2 woman with leprosy, a woman of bad conduct, a woman who has no love 
for her husband, or in other words a woman who having no love for her husband: . - 
‘has a paramour,—these five kinds of woman may be abandoned or divorced.” . 

A somewhat similar passage is to be found in the Manuyin Dham- 
mathat published in Mr. Jardine’s notes, page 6, and it is this :— 

“* A woman who is barren, a wife who gives.birth to female children, a womatr 
who has disease, a woman of bad conduct, and a woman who is not liked by good 
men, such kind of wives may be abandoned.” ; 

Upon a consideration of these texts, we are of opinion that a 
divorce cannot be had merely because one of the parties has no love. 
for the other, or does not comply with the desires of the other. 
Desertion, according to the Manu Kyé,is no doubt a good ground: 
for divorce, but, as already pointed out, there is this condition attached,. 
namely, during the periods of time prescribed therein the husband 
should not have supplied anything to the wife. aie 
~ In this case the period of eight months has only elapsed since the- 

wife left, and it does not appear whether the husband has not supplied. . 
anything to the wife during this time. - 

The principle which underlies this matter seems to be that it is not 
proper to allow a divorce if ' the wife or the husband has been living: 
‘apart from the other for a comparatively short time, and that if during: « 
the prescribed period the husband has supplied the wife with any of 
her wants and kept up communication with her, it should be presumed’ 
that the conduct of the wife is not blameable, and that the husband does 
not_regard her living separate as a desertion, properly so-called. 

There are no doubt texts in the several Dhammathats which show 
that a divorce can be had by mutual consent, and’ that one of the 
parties can separate from the other even if the latter.does not consent, 
but in that case it is distinctly provided that the properties belonging 
to both and their liabilities should be divided, and in this connection 
we may refer’ to two texts, one from the Manu Wunnana and the 
other. from Wagaru Dhammathat translated in the notes by °* 
“Mr. Jardine, and they are as follows :-— pe 

“If a husband or wife in a state of anger says to the other : ‘I do not love you,” 
such words shall not be sufficient to.constitute a divorce. Itis constituted only when. 
they. divorce and leave each other after a division of the good and .bad property. in. — 
the possession, and.not in possession to which they are entitled.” (Manu Wune 
mana, . : f 

ef tP husband and wife have separated and nodivision of property has taken. places. 
neither shail'be {ree to live with another (man or woman). But if the property has. 
been divided, they may do so : thus Manu has decidéd.” (Wagaru.) ‘ 

- The relevancy which those passages have upon this case is this, that 

apparently here no division of property has taken place between the 
parties—a circumstance which indicates that the separation that has 
taken place is not of that character which may be regarded as any 
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way final; and-as to the wife declining to return to cobabitation with 
the husband, if the facts stated in the last paragraph of the written 
statement be true (a matter which has not been gone into by the 
Recorder), it would appear that there is a justification in her conduct,’ 
and in that view a Court of Justice would not be disposed to pronounce 
a decree for divorce against the consent of the wife, thereby depriving. - 
her of the advantages which belong to the status of.a wife: But it’ is 
not necessary to discuss this matter any further, nor to send back the 
case for the trial of the question of fact raised in the written statement, 
for we are of opinion that upon the law as administered among the 
Buddhists, the petitioner has not made out a case for divorce. 


- Inthis view. of the matter it is perhaps unnecessary to answer 
categorically the questions referred by the Recorder; but we may 
say, so far as the first question is concerned, that if a plaintiff ina 
suit for divorce establishes any of the grounds which the Dhamma- 
thats. recognize as good grounds for divorce, he would be entitled to 
a divorce, even if such grounds are not among those particularized. in. . 
the judgment of the Special Court. As regards the other questions 
put, we are inclined to think that the proper procedure is to present - 

a plaint and. not a. petition for divorce, the case being not. goyerned. 
by the Indian Divorce Act, and the action being one of.a civil nature. 
In this case, however, no difficulty could arise, because the petition 
was presented with the court-fee required for a plaint, and it was per- | 
fectly open to the Recorder to treat the petition as a plaint in the . 
case, as was asked by the petitioner. . : 





Before E. M. Fi. Fulton, Esq. 


QUEEN-EMPRESS wv. PG THAW, 
 Court-fees—Compensation—Costs—Court Fees Act, s. 31—Criminal Procedure 

: : Code, s. 545. : 

A general order to pay costs in additicn to the fine is bad. The precise amount’ 
of the fees directed to be paid to a complainant under section 31, Court Fees Act, 
in addition to-the fine imposed, and the amount of compensation to be paid’ under - 
section 545, Criminal Procedure Code, out of the fine imposed should be distinctly 
specified. 

THE conviction for throwing stones at a house should have been 
under section 504, and not under. section 336, Indian Penal Code, 


The Magistrate should have specified precisely what court-fees ‘he 
directed to be paid to the complainant under section 31 of the Court . 
Fees Act. A general order to pay costs (which may include witnesses? - 
expenses and other charges) in addition to’the fine imposed is 
bad. Under section 31 of the Court Fees Act the Court, on convicting 
an accused person of a non-cognizable offence, must direct him to pay, 
in addition to the fine, the court-fee paid on the complaint and the 
process-fees paid by the’complainant. Beyond these. items, however, 
.the Court can order no payments in addition to the fine. If it wishes: 
to.award the complainant compensation for injuries or for expenses 
-incurred in prosecution other than those referred to in section 31 of 
the Court Fees Act, it must, under section £45, Criminal. Procedure © 
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Code, order payment to be made out of the fine imposed. Whenever 

any court-fees or expenses are awarded to the complainant, the precise 

amount ‘should be specified in the judgment. The accused has 2 
right to know from it exactly what he has to pay. 


With these remarks the proceedings may be returned. ; 
Before E. M. H. Fulton, Esq. 
QUEEN-EMPRESS ». NGA PAW GALE. 


Opium Act, rules under the--Beinchi or pyaungcht, Criminal Revisiow 
_ Beincht or pyaungchit when ‘removed from the opium-pipe and reserved for No. 378, 
further use is a “ preparation of opium” within the meaning ot section 3 of the — 1892. 
Opium Act, and its possession is illegal under section 4, inasmuch as it is not Faly 
permitted by the rules framed under the Act. e 


od 


THE accused was found in possession of de¢uchi weighivg 8 annas, _ 
-and was sentenced to pay a fine of Rs. 25. The District Magistrate © 
‘has referred the proceedings, holding that the conviction is illegal, as 
 beinchi is not included in the definition of opium given in section x of 

the rules framed under the Opium Act as recently amended. 

The Government Advocate, who has appeared, contends that the 
‘ conviction is right, for as deznch¢ is opium within the meaning of the 

Opium Act, its possession is illegal unless permitted” by the rules. 
He states that, according ‘to an explanation given last year to the 
‘Government of India by the Local Government, bezuchi is an inferior” 
mixture of pipe refuse mixed with some pure opium and usually eaten 
-or smoked by the poor.’ Seiad be 

The Chemical Examiner has reported on a specimen of Jeznchi sent 
to him that it contains opium, ; 

Under these circumstances it must be held that beinch? or pyaung- 
chi, which is the refuse of the opium-pipe (whether mixed with pure 
opium or not), is, when removed from the pipe and reserved for fur- 
‘ther use, a preparation of opium within the meaning of section 3 of 
the Opium Act, and that its possession is illegal under section 4, 
inasmuch as it is not permitted by the rules. framed under the Act. 

. The rules only refer to opium as therein defined, and do not affect’ 

preparations and admixtures not comprised in the ‘definition which 
_ they contain. The possession therefore of any preparation or admix- 
dure of opium not included in the definition of opium as given in the “ 
. tules is forbidden. 

The conviction must be upheld; but the sentence, which is unduly. 
severe, is reduced toa fine of Rs.5. The balance, if paid, will be 
wefunded, vt, cea 





Before E. M, H. Fulton, Esq. | 
; QUREN-EMPRESS ». NGA SHUN. 
Defamation, Who may prosecute in cases of—Code of Criminal Proceduve, Criminal Revisiow 


$s. 198, 345. : : No. 437, 
“The reputation of ‘a living person who is.an adult and sud juris is exclusively 1892. 
within his own protection. - If he does not take steps to defend it, :no one else can. aes 


Section 345, Code of Criminal Procedure show that the only person who can com-. 
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pound a prosecution for defamation is the person defamed, and indicates clearly | 
the intention of the law to leave to every ‘one the, exclusive right. of vindicating his. . 
own reputation. 


Theword “aggrieved” in section 198, Code of Criminal Procedure, in cases of 
- defamation must be treated as equivalent with the expression “Pesan injured,” 
‘the object of the section apparently being to limit the right of comp laint to the- 
person who has suffered injury. 
__IN this case it is not disputed that the accused spread a report re- 
garding the moral.character of a certain péngyi, which, if made other- 
wise than in good faith, was punishable as defamatory. The’ com- 
plaint was made not by the péngyi but by a gentleman who stated 
Fat he was Kyaungtaga or founder of the monastery pee over 
by the person defamed. 


The Sessions Judge has referred. the case for the determination of: 
various questions, one of which is whether, having regard to the pro- 
visions of section 198, Criminal Procedure Code, the complainant: 
was authorized to prosecute. 


No ruling of the ;High Courts has been referred to directly decid-- 
ing who may prosecute for defamation, but the cases cited below (1): 
show that no one but the person actually defamed can maintain a. 
civil action for damages. _ Apparently, therefore, it was held that the. 
relatives and others who’ ‘sought to bring those suits: had suffered no: 
legal i injury. ‘Lhe injurious speech or’ writing was directed not at the 
» relatives but at the person defamed, and thovgh the former might be: 
pained, there had been no invasion of theif sight of a from: 
; defamatory attacks. ; 

The case would be different if a detamatory speech were med 
concerning a deceased person whose reputation had become, as it 
were, the property of his heirs. The dead person could not be harmed: 
by anything that might be said about him, but the attack on his. 
reputation would be a clear injury to members of his family. 


The word “aggrieved” in section 198, Criminal Procedure Code,. 
must, I think, be treated as equivalent in cases of defamation with. 
the expression ‘person injured.” The object of the section appa-- 
rently: is to limit the right of Rontplalae to the facile) who. has:’: 
Suffered legal injury. 

In the case of Drpevatele v. Bat Ruksmont (2) it was hela that the: 
brother of a lunatic could not prosecute the lunatic’s wife for bigamy, 
and though the ruling is not directly applicable to a prosecution for: 
defamation, it shows the unwillingness of the Courts to extend the: 
meaning of the expression “some person aggrieved” beyond the: 
- person injuriously affected by the offence. 


The reputation of a living person who is an adult and sid juris: 
--seems_to_be_exclusively within his own ‘protection. If he does not 
take steps to defend it, no one else can do so. From prudential ~ 
‘motives or otherwise a person defamed might often. prefer to refrain 


a. LL.R., XIAN. 104; ‘s L R., V.Bo., 580; -LL.R,, .T Mad., 383. . 
(2) I L. Ru X Bo., 340. | ve 
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from action, and it would be very anomalous if any of his friends who. 

happened to feel hurt by the imputation could force the matter into. 

the publicity likely to result from a prosecution. Section 345 shows 

that the only person who can compound a prosecution for defamation 

is the person defamed, and indicates clearly the intention of the law 

to leave to every one the exclusive right~ of vindicating his own 
' reputation. : : 


In the présent case the complainant was doubtless acting with the 
consent of the person defamed, who may have had scruples, connected 
with his calling as a péngyi, about going into Court, but this fact 
cannot give him the right of making a complaint which has by law 
been conferred solely on the person aggrieved. 


I set aside the conviction, and direct that the accused be discharged. 


od 


Before E. M. H. Fulton, Esq. 
’ QUEEN-EMPRESS vo. NGA LU HLA. Criminal Revisiom: 
Kunbon—Admixttres of opium—Opium Act, s. 4—Rules under the Opium Act, No, 274. 
Kunbon is an admixture of opium the possession of which is not allowed by the ‘st bgas 
rules under the Opium Act. “ Opium,’ as defined in the Opium Act, includes ad- ; : 
mixtures, and therefore the possession of this particular admixture is,’ under section 
4, illegal, irrespective of the method in which it was obtained. 
As kundon is an admixture of opium the possession of which is not . 
allowed by the rules, and as the definition of opium in the Opium 
_ Act includes admixtures, the possession of this particular admixture 
is, under section 4, illegal, irrespective of the method in Which it was 
- obtained. 


The accused says he manufactured it himself by mixing some raw 
opiuni of his own with betel leaves, etc. It is not shown whether the 
raw opium used was possessed legally or otherwise, the question not 
having been gone into. But even supposing the. raw opium was 
legally possessed, the possession became illegal as soon as it was con- 

. verted into kunbon, which, for the purposes of the Act, appears to be 
a separate substance, included within. the definition of opium. It is 
true that before mixture the possession of’ such of the constituent 
elements of which the kunbon was composed—the raw opium, the 
betel leaves, etc.—might: be legal, but as soon as these were mingled 
together and became &undon, a prohibited article was produced. | In 
like manner the possession of wood, iron, and gun-metal is legal, but. 
when these are fashioned into the shape of a gun, its possession,. 
without a license, becomes illegal. It may seem harsh to punish a- 

' person lawfully entitléd to possess opium merely because, with a view 
to’ enjoying it better, he has mixed it with betel leaves; : but the’ 
Courts cannot consider the policy or otherwise of ‘prohibiting the pos- 

- Session of kundon, and must enforce the law as it stands. : 

. For these reasons I reverse the acquittal, and direct that Nga Lu 

. Hla bé fitted Rs,§, and in: default of ‘payment suffer rigorous impri- 


Sonment for seven days, - 


. “Criminal Revision 


620 SELECTED JUDGMENTS AND RULINGS, : 


Before E. M. H. Fulton, Esq. 
PO NAING »w. QUEEN-EMPRESS.* 





- Nos. 462, 463, .  -Mr. Heaton for applicant. i Maung Kyaw for respondent. 
. and 464, ; Pwr ee ; 
1892. ‘ : ess “ ' 
Fuly © In Lower Burma no power has been conferred by the Legislature on the District 
27. Magistrate. to prohibit the holding of pwés, and no one is liable to punishment 
— for holding a pwé without the leave of such Magistrate. ; : 


No warrant to disperse a pwé can be issued, and so long as it is. quietly and 
_ properly conducted and no. obstruction is caused in the public roads or streets, 
no one has any right to interfere with it. ‘ , 
_ THE accused, Po Naing, who isa head constable in the Pegu dis- 
trict, has been convicted in threesummary trials and fined as 


follows :— 
oa E Rs. 
Using criminal force to Ma Twe. Section 352, Indian Penal 35 
Gale, Code. i i 
Abetment of hurt caused to Maung) Sections rog and 223, In- 20 
Zaya. ; ‘ dian Penal Code. ; 
Using criminal force to Maung ZayaJ) Section 352, Indian Penal 20° 
; ; Code. , & ; 
Abetment of hurt caused te Po Sections 1og and 323, In- 35 
Kun. dian Penal Code. 
Total a” Eo 


: —— / 
His pay is said to be Rs. 60 per mensem. Against these convictions 
no appeal lay, but application has been made to this Court to revise 
the proceedings on the ground that the accused was at the time of 
the alleged offences carrying out the orders of the District Superin-— 
tendent of Police, and that the convictions were contrary to the 
‘weight of evidence. wasn ak 
The evidence has been recorded somewhat meagrely, but after 
hearing the arguments of Mr. Heaton for the applicant. and 
‘Maung Kyaw, who was permitted to represent the case for the prose- 
cution, 1 see. no reason to doubt that the Magistrate's notes con-. 
tain all the material statements made by the witnesses. Asa general 
tule this Court’ acting as a Court of Revision will not go into questions 
of fact, but it is open to it to doso as pointed out in.the case report- 
ed inthe Indian Law Reports, XII, Bombay, 377, whenever there 
appears: reasonable ground for believing that a failure of justice has 
occurred. Having regard to the importance tothe public of the de- 
cision of the question as to the right to immunity claimed by the 
accused on the ground that he was obeying the orders of the District . 
Superintendent of Police, it becomes necessary to examine the facts 
ain this case. ae a 
On looking to the evidence it appears to me to be satisfactorily. 
_proved that the accused had orders to stop the pwé, that in his pre- 
sence a disturbance of the Jwé took placé; and that Po Kun and™~ 
_Zaya received blows. According to the witnesses for the prosecution, 





"- * Cf The Lower Burma. Village Act, 1889, s, 13A, as amended by Burma 
Act. II of 1904, 
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the disturbance was begun by the accused, who asked Po Kun to: 
' drink something and got very angry when he refused, and then struck 
Zaya with his fist, told his men to strike Zaya and Po Kun, and pulled 
Ma. Twe Gale’s hands down when she shzkoed to him. According to- 
the witnesses for the defence, the accused went to the pwé and asked — 
whether the actors had permission to hold it, and, on their not being 
able to show him any license, ordered it to disperse. People then got: 
up in confusion, and the last witness for the defence, Po Sin, heard’ 
that Po Kun and Zaya had been struck. After that the accused left 
the pweé, which seems to have been resumed and carried on for the rest. 
ofthe night = |. “ 
Whilst agreeing with the Magistrate that the witnesses for the- 
defence have not stated all that occurred, for their evidence does not. 
‘properly account for the wounds which Zaya showed the next day to 
Mr. Inspector Dawson, I have no doubt that the disturbance began by- 
the accused endeavouring, according to his orders, to break up the pwe. 
This is far more probable than the story told by the witnesses for the: 
prosecution, who say that he offered drink to Po Kun and got excited 
because he would not take it. But whichever way the row commenced, - 
- I think it is clear that either he or some of his policemen struck Po Kum 
and Zaya. For these blows I consider that he was legally responsible, . 
for, even if he did not order his men to strike them, they were certainly 
a probable consequence of his illegal action in taking men with him to. 
disperse the pwe. It can hardly be suggested that Zaya inflicted 
wounds on himself in order to get up a case against the accused, for- 
‘though such occurrences do sometimes take -place, there is nothing 
here to indicate anything of the kind. There may be some exaggera-- 
tion on the part of the players, but I cannot doubt that the Magistrate: 
' was right in finding that they had been roughly handled, though I 
- disagree with him as to the cause of the disturbance. That the pwé- 
was ordered to disperse seems clear from the fact—which I see no. 
reason to doubt, and which the Magistrate seems to have overlooked— 
that some one sent Rs. 20 to the accused immediately after he had left. 
as a bribe to permit its resumption. This is proved by the evidence of: 
U To and confirmed by Mr. Prendergast’s statement that the money 
"was brought to him. Why in the face of the District Superintendent. 
of Police’s orders the police, afteronce stopping the entertainment,. 
allowed it to be resumed is not very clear, but possibly the head 
-constable thought it imprudent to persist. The evidence on both sides. 
proves that it went on all night. 
' The argument that the accused should be acquitted because he was 
carrying out his superior officer’s orders cannot be maintained. THe. - 
. learned Counsel relied on section 43 of the Police Act, but no warrant 
of a Magistrate has been produced. No warrant to disperse the pwé 
could be issued, for in Lower Burma, so long as these amusements 
are quietly and. properly conducted and no obstruction is caused in. | 
the public roads or streets, no one has any right to interfere with 
them. In Criminal Revision 559 of 1887 Mr. Meres held that a person. 
could ‘not be convicted for disobeying an order of the District 
Magistrate of Henzada directing the prohibition of pwés, In the present. 
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case no order of the District Magistrate forbidding them has: been 
:-Shown, but a copy of the following order has been put in:— _ 

_ “ Owing to the prevalence of petty. violent crime:in your township you will-cease, 
“to accord sanction for pwés, pony, bullock, cart, and.all races in public places, and, 
as the Judicial Commissioner has ruled. that a paddy-field is a public place, you 
~cannot accord any sanction at all. Every application for a pwé or race must, 
until further orders, be made to me or to the District Superintendent of Police 
only, and permission will only be accorded when proper police arrangements can . 
be made—toth March 1892.” : : 

If this order merely meant that there would be no official sanction 

‘to -pwes and race meetings unless it ‘were found practicable to make 
‘special arrangements for the preservation of order, it was doubtless 
a@ prudent order. It is not desirable for a Myodék to. assumé any 
responsibility for the holding of .a we (such as is implied when official 
permission is- granted) unless arrangements for effective supervision — 
can be made. But in so far as it implied that it was illegal to hold » 
pwes without permission, or that the police could disperse any pwé 
so held, it. was likely to. have a misleading effect, and appears to have 
misled the District Superintendent of Police. The allusion: to’ a 
paddy-field being a public place is not very clear. The Special Court 
‘has held that for the purposes of section 13 of the Gambling Act a 
Awin when not under cultivation is a public place, and under. this 
xuling gambling at a pwe held in such a place may be punishable, but. 
that fact does not authorize any general prohibition of pwés on the 
ground that there may possibly be gambling at them. Whether it” is 
desirable or otherwise that the District Magistrate should have power 
to regulate or stop these entertainments it is unnecessary to consider, 
for such power can only be conferred by legislation, and has not yet 
been granted to the extent of enabling their prohibition, or rendering. 
any one liable to punishment for holding them without leave. 


.. Under these circumstances it is impossible to argue that the 
‘District Superintendent of Police’s order is any legal defence. In 
determining the punishment, however, | think it should be borne in 
mind that the accused was placed in a false position in being required - 
to interfere with a private entertainment, and that the blows were — 
apparently given in the excitement that ensued. ~ Vas 


Under the circumstances, and having regard to the position and: 
salary of the accused, the penalties imposed seem to me too severe. 
I confirm the convictions, but reduce the fines in each case to Rs. 10, . 
or Rs. 30 in all. The balance, if paid, will be refunded, 


ind Rae _ QUEEN-EMPRESS ». NGA THE. 


Wo, 559s. _MERES, J.—The accused in this case has been convicted under - 

Sepie ter section 188, Indian Penal. Code, by the Subdivisional Magistrate of 
aI. “Henzada, and was sentenced to pay a fine of Rs. 50 and in default 

ee ‘to undergo 42 days’ simple imprisonment. The order which the 


‘accused has been. convicted for disobeying is one made by the District 
Magistrate of Henzada, and is addressed to his Subordinate Magis- * 
‘trates, directing them to instruct their subo;dinates to prohibit pwés. - 
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in their jurisdictions. I have invited the Government Advocate to 
appear in this case, although I did not entertain much doubt regarding 
the validity of this conviction. The Government Advocate expresses . 
‘his inability to support the order made in this case. 

The District Magistrate’s order is not such an order as is contem- 
‘plated by section 144, Criminal Procedure Code, and the order was. 
neither made nor sérved in the manner prescribed by that section. 
I do not think the order can be justified, so far as the present case is 

_ coticerned, by section 30 of the Police Act.. The conviction and 
sentence passed upon Nga Thé are set aside, and the fine, if paid, will 
‘be refunded. 


Before E. M. H. Fulton, Esq. Criminal Revision. 


QUEEN-EMPRESS v. NAWSEE DEWRAJ. No, 3125 
The Government Advocate for | Mr. Cowasjee for accused. niga 
the prosecution. ae 


‘Counterpart ov duplicate—Charier-party—Stamp duty, Intention to evade, im- 
material for purpose of securing a conviction—Stamp Act, Art. 23, Sch. J— 
Sanction for prosecution on procedure when valid—Stamp Act, ss. 39 and 69. 


There is nothing in the law which renders it obligatory to execute a charter- 
“party in duplicate; but when the parties think proper to execute in duplicate, 
. ithey commit an offence under section 61 of the Stamp Act if they failto stamp the 
-counterpart as prescribed in Article 23, Schedule I of the Act. > 


Provided that the prosecution be duly instituted, the intention of the party te 
evade the stamp duty or otherwise is immaterial for the purpose of securing his. 
-conviction. . : j 

When a Collector. does not first call on the party to pay the duty and penalty 
-or otherwise follow the procedure as laid down in section 39, and grants sanction . 
ito prosecute before the time had arrived for the exercise of his discretion under 
section 40, his sanction is not a valid sanction. ; 

THE instrument in respect of which the accused was prosecuted is 
«clearly a counterpart or duplicate of a charter-party chargeable under 
Article 23 of Schedule I of the Stamp Act with duty of one rupee. 

The Magistrate has acquitted on the ground that as a charter- . 
party is not required to be drawn up in duplicate, it cannot be argued 
that the document impounded has all the validity of an original. He 
therefore thinks that it isnot the intention of the law to render such 
an. instrument liable to stamp duty. He has also held that in the 
pres nt case there has been no intention to defraud Government of 
:-$:amp revenue, 


These reasons for acquitttal were clearly erroneous. Doubtless 
(here is nothing in the law which renders it obligatory to execute a 
chartcr-party in duplicate, but when the parties think proper to execute 
it in duplicate they commit an offence punishable under section 61 of 
‘the Stamp Act if they fail to stamp the counterpart as prescribed in 
‘the schedule. The mere fact that they may have intended it to be 
used merely asa private copy cannot alter its nature or make it 
any less a duplicate or counterpart if it is duly'signed. ~ 


- + Provided the prosecuticn le duly instituted, the intention of the 
gp tly presecuted to evade the stamp-duty or otherwise. is immaterial 
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for the purpose of securing his conviction. That intention may and 
ought to be considered by the Magistrate when determining the- 
penalty, but if he find that the accused executed:-the instrument and’ 
that it is not duly stamped, he must convict. The wording of section: 
61 leaves no doubt on the subject, and the case of /mperatrix v. 
Dwarkanath Chowdrey (i) is an express authority in support of. this. 
view, for section 29 of Act XVIII of 1869 then in force is similarly: 
worded to section 61 of the present Act. ea 


If then it could be held that the prosecution was duly instituted 
so as to give the Magistrate jurisdiction to try the. case, I should be: 
. bound to reverse the acquittal. The learned Government Advocate 
" has contended that as sanction for the. prosecution has been given by: 
. the Collector, the requirements of section 69 have been complied with;. 

and that the Court is not competent to go behind that sanction and. 
to enquire into its validity. In this view I am unable to concur. A 
certain procedure is prescribed for the Collector to follow, and [ agree- 
with the view expressed in Jmperatrix v. Soddanund Mahanty (2). 
that if it is not followed, the sanction is a nullity. The Collector’s. 
power to grant sanction being derived wholly from the Act, it cannot . 
be said that he has exercised a power conferred by the Act when he 
has not followed its provisions, Primd facie, no doubt, a sanction. - 
emanating from the Collector may be presumed to be valid’ under ~ 
the provisions of section 114 of the Evidence Act, illustration (e), 
but the presumption does not appear to be irrebuttable. The case: 
of Imperatrix v. Fanki (3) shows that the observance of the procedure: 
"prescribed by section 37 of the Act is a condition precedent to the 
grant of sanction. This decision seems in no way inconsistent with 
that reported in Indian Law Reports, II Calcutta, 399. Section 24 of 
Act XVIII of 1869 was materially different from sections 37, 39, and 40 
of the present Act.. It enabled the Collector to prosecute in every 
case coming within its provision as an alternative procedure instead of 
_ proceeding to receive the duty and penalty prescribed by section 20.. 
Under the present law, as interpreted by the High Courts of Calcutta. 
and Bombay, he must first give the person who executed the insuffici-. 
ently stamped document the opportunity of paying the stamp duty: 
and penalty, and not till then can he exercise his discretion in deciding 
whether or not a prosecution shall be instituted. It is true that even 
' after.the duty and penalty have been paid he may still prosecute, and. 
if he then determine to do so, no Court can question his decision.. 
Duwarkanath Chowdrey’s case would then be applicable as an authority- 
to show that when an officer has exercised a discretion vested in’ him. 
_ by law his act cannot be disputed. This proposition, I think, can, 
hardly be questioned. is ae A 
But in the present case the Collector’s proceedings, which resulted: 
in the direction to prosecute, show that he did not first call on the. 
~respondent to pay the duty and penalty, and that therefore when he 
gtanted sanction the time for the exercise of his discretion under 


(2) PLR. If Cal. 39. (2) 1-L.R., VLLI Cal, 250,. 
oe en LLRA Vi Bo, 82. ae 
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section 40 had not arrived. Mr. Chadwick, it is true, offeréd to pay- 
the duty and penalty, but the offer does not appear to have been. 


accepted, for no endorsement has been made on the back of the docu- 
ment as required by.section 39. Under these circumstances, having 
regard to the decisions in Indian Law Reports, VIII Calcutta, 259, 
and Indian Law Reports, VII Bombay, 82, I think 1 must hold that in 
this case there has been no valid sanction to the prosecution. The 
case referred to in Indian Law Reports, VII Madras, 537, is not at 


variance with this decision, for there the stamp-duty and penalty having 


been paid in the Civil Court, the document was not sent to the Collector 
under clause 2 of section 35, and was not impounded by him under 
section 33, and therefore section 37 did not apply. 


For the foregoing. reasons I must decline to interfere with the 
"acquittal, and dismiss the appeal. 


Before E. M. H. Fulton, Esq. 


(1) MAUNG KYA YE anv (2) MA SHWE MI (Pratnrirrs), APPELLANTS 7, 
(1) U HLA, (2) MAUNG PO HLA, (3) MAUNG PO KYE, (4) MAUNG 
PU, (5) MAUNG SHWE GUN, anp (6) MAUNG SHWE YON 
(DEFENDANTS), RESPONDENTS. 


Messrs. P. C. Sex and Lowis for Messrs. Fox and Heaton for 
appellants, respondents, 
Landlord and tenant—Notice to quit—Tenancy so long as the rent is paid—Y early 
a tenancy—Res judicata. 

When a tenant accepts a holding under an agreement that he is not to be turned 
out so long as he pays his rent, the landlord cannot eject him if he complies with 
the terms of the agreement. It is doubtful, however, whether the agreement would 
remain in force beyond the period of the tenant’s life, . 

._ Held that a notice to quit served on the 28th September, to expire on the 3ist 

March, was a reasonable and a sufficient notice, and that the proper person to give 

such notice was the person entitled to succeed to the possession of the land at the 
end of the tenancy. ; 
_. Held also that an adverse finding on a question of fact disputed by the defendants 
" na suit in which, owing to the decree of the Court of first instance being in their 
favour, they were unable to appeal is not a ves judicate against them ina subse- 
quent suit between the same parties, ; 


THE land in dispute belongs to Messrs. Gillanders, Arbuthnot & 


Co., who, on the 23rd April 1891, executed two leases in favour of the © 


plaintiffs, by one of which they let to them the estate of which the 
disputed land forms a part for the year ending the 31st March 1892, 
a by the second the same estate for three years from the 1st April 
1892... : 


- During the year 1891 the plaintiffs instituted a suit (33 of 1891) to 


eject the defendants, whom they alleged to be trespassers and whom 
they had requested to quit. The defendants replied that under the 
‘terms of a certain agreement they were tenants ‘entitled to hold the 
land so long as they paid the rent, and that without waiving their right 


sto. rely upon the terms of their tenancy set out in their written state-. 


‘ment, they; submitted that they were at least tenants-from-year to 
40 


Civil Appeal 
No. 77; 
1892. 
August 
24. 
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year of the lands in suit, and that if they could be ejected at all, ex- 

cept for non-payment of rent, it could only be after the reasonable 
notice to quit to which a tenant from year to year was entitled. : 

- The following issues, so far as they are material to the present case, 
were framed by consent:— apt: 


(1) What was the nature of the tenure and the terms under 
i which the defendants held the land cultivated by them 

previous to the agricultural year 1891-92 ? 
(2) Did the terms under which the defendants so held the said 
land entitle them to notice to quit, or did the defendants’ 
tenure determine without notice at the end of the agri- — 
cultural year? 
(3) Ifentitled to notice to quit, have the defendants ever 

_- received reasonable notice to quit the said land? 
(4) Are defendants trespassers on the said land? 


The District Judge found on the first issue that it was clearly proved 
that defendants held the land under yearly tenure, and that the terms- 
under which they held were simply that they should pay their rent at. 
the end of the agricultural year as they had done for some 20 years, 
including the last preceding year. On the second issue, he found in 
favour of the defendants, on the third that no reasonable notice had 
“been given them, and on the fourth that they were not trespassers. 
“He therefore dismissed tke suit. The decision was not appealed 
against, oer 
. The plaintiffs thereupon gave notice to the defendants on the 28th 
- September 1891, requiring them to vacate on the 31st March. They 
have now instituted the present suit to eject them. No written state- 
ment was put in for the cefendants, and the Judge ought, therefore, 
under section 117, Civil Procedure Code, to have questioned them or 
their Counsel and to have recorded the statements ‘made. From the 
judgment it appears that the learned Counsel pleaded that the defence 
rested on two grounds, namely :— 


(1) If any one had any right to eject the defendants at expira- . 
tion of past year it was Gillanders, Arbuthnot & Co., 
and not the plaintiffs. Ais 

{2) No one, not even Gillanders, Arbuthnot & Co., had any 
Fat right to turn them out so long as ‘they paid the rent 

agreed upon. 


. It is inconvenient to have to look to the judgment to ascertain the 
defence. 
The issues framed wete:— a 
' {1) Were. defendants tenants of the plaintiffs on 28th Sep- 
ay ae tember and 31st March 1892, respectively ? 
——-{2)-Is-the notice to guit.a.valid one? ol 
-* (3) What is the nature of the tenure and the terms under which 
'. the defendants hold the land ? : : 
The District Judge decided the first issue in favour of the plaintiffs, 
‘and alse the second.’ On the third he held that there was no evidence 
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to show that there was any agreement between the parties that the 
defendants should hold for a fixed term of years or for ever, but that 
_there was a verbal agreement that defendants and other agriculturists 
. who returned with them should not be disturbed in their tenancy, 
provided they paid their rents regularly.” Applying to these facts his 
_view of the law explained in the judgment of the Judicial Commis- 
’ sioner in Civil Second Appeal 65 of 188g, he held that the defendants 
were tenants from vear to year. He accordingly gave a decree for 
the plaintiffs. 
The defendants appealed to the Commissioner; who confirmed the 
decree, holding that it had been previously decided that the tenants 
held from year to year and that the notice was sufficient. 


The defendants have now, with the leave of the Commissioner, 
appealed to me 6n the following grounds :— 


(1) That the Court should have held that they were not liable 
to ejectment except for non-payment of rent. 

(2) That the Court erred in holding that they held only a year- 
to-year tenancy. 

(3) That the Court erred in not giving effect to the agreement 
that they should not be disturbed, provided they paid _ 
their rent. 7 

(4) That the Court erred in holding that the question as to the 

, nature and extent of their holding was 7¢@s judicata. 

(5) That the Court erred in holding that the District Judge 
should not have allowed an issue to be framed as to the 
nature and extent of their holding. 

(6) That the Court should have held that the District Judge 
erred in rejecting evidence on behalf of the defendants. 

(7) That the Court should have held either that the District. 
Judge was right in taking evidence as to the nature and 
extent of their holding or that he should have first taken 
evidence as to what occurred at the hearing of the pre- 
vious suit between the parties, 

(8) That the Court should have held that plaintiffs had not any 
cause of action against them. 

(9) That the Court should have held that the plaintifis were not 
entitled to give notice to quit. 

(10) That the Court should have held that evidence for the 
plaintiffs was admitted which was not admissible. 

(11) That the Court erred in holding that it would scarcely be 
justified in applying equity. in order to override the 
existing law, 

Apart from the question of the improper admission or rejection of 
evidence, which will be referred to in this judgment, there are three. 
“issues for decision :— - . 

(1) Whether the decision in the former case constitutes a res 
‘judicata that defendants are tenants from year to year. 

(2) Whetker the plaintiffs were entitled to give them notice to — 
“quit. 
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3) Whether it is proved that Hey are entitled to hold so ong 
as they pay their rent. 


On the first of these issues my finding is in the negative. and for the 
defendants. The former case having “been decided in their favour . 
cannot, I think, be used. as constituting aves judicata against them, 

. The finding that they were tenants from year to year became a.mere | 
“opinion on “its being held that the suit against them was not maintain- | 
able by reason of want of notice. Against that opinion it was impos- - 
sible for them to appeal. They never asserted that they were tenants. 
from year to year; they throughout maintained that they. were not. It 
‘would then be very anomalous if on a point of this sort-the adverse 
opinion of a Court of first instance given in a judgment from cans 
as it was the basis of a decree in their favour, they were unakle 
appeal, should be conclusive against them. Such, however, does ne 
appear to be the law as explained i in the recent judgment of the Cal- 
cutta High Court in Thakur Magundeov. Thakur Mahadeo Singh{1) 
_and in the decisions therein referred to. 


The above finding renders it unnecessary to determine whether the 
_ Judge was right in rejecting as irrelevant the Counsel’s application to 
be examined as a witness to prove an alleged understanding in the 
former case. It, however, is but fair to the Judge that 1 should state 
‘my opinion that his rejection of that evidence was correct. If the 
decision in the former suit constituted a res judicata according to the 
provisions of section 13 of the Civil Procedure Code, no proof of any 
arrangement to reserve any question for decision in a subsequent suit 
-could give the Court jurisdiction to decide such question. If it did 
‘ not constitute ares judicata, the question whether there was. such an 
arrangement or not was immaterial. 


‘On the second issue I find for the plaintiffs, I quite agree: with 
the opinion expressed in Circular 43 of 1888 that a tenant from year 
to year cannot be ejected without notice to quit, and that this condi- 

tion governs contracts of tenancy in this country as well as elsewhere, 
But i cannot admit that the question whether in England the holder 
for aterm concurrent with the tenancy to be terminated by the notice 
_and of a reversion commencing immediately on the expiry of such 
‘term can_ give notice to quit has any real bearing on the present case. 
Neither the Common Law of England nor the ‘Transfer of Property. 
Act being in force in this province, the Courts have to decide questions 
such 2s the one now under consideration by justice, equity, and good 
-conscience (Lower Burma Courts Act, section 4). These are, of course, 
‘coincident with the general principles contained in. the English law and 
the decisions of the Courts of Equity, but not necessarily with all the 
“technical ‘rules of the law of real property which are based on dis- 
tinctions between legal and equitable estates not existing in this. 
-country..— Consequently, itsseems hardly. necessary. -to-consider-whether- 
Mr. Lowis’contention. that in England persons situated like the plain- 
tiffs-could not give notice to quit is correct. . The real question is. 


(1) LL.R., XVIII Cal., 647. 
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whether, in the absence of any express law on the subject, they are the 
persons who naturally ought to give notice. Sofaras 1 know, the 
object of notice to a tenant. from year to year is simply to inform hin 
a reasonable time beforehand that the person entitled to succeed hin 
in possession at the end of the year intends todo so. The proper 
person to give that notice seems clearly to be the man entitled tc 
succeed to possession. He must know his own intentions better than any 
one else, and can give the tenant better information on the subject. 
In this case the plaintifls gave notice on 28th September, being 
entitled under their two documents to the possession of the land at any 
time up to the 31st March 4894. For all practical purposes Messrs. 
Gillanders, Arbuthnot & Co. had let them the estate for four years, 
and it seems to me quite immaterial whether the agreement was 
contained in ope document or two. In the absence, then, of any 
technical rule of law having local application in this province, I think 
it is clear that the plaintiffs were thé proper persons to give notice 
to the defendants. 
Mr. Meres, | observe,in the judgment above referred to, held that 
a Burman agricultural lease from year to year expired with the Bur- 
mese year ; but this objection to the notice was not taken, and I doubt 
whether the dictum could besupported. Where no specified term is 
agreed on, all that justice, equity, and. good conscience seem to’ 
require is that reasonable notice should be given. I think a notice given 
on the 28th September to expireon the 31st March is reasonable: 
I should not be prepared to accept a shorter notice than six months, 
but neither in absence of legislative enactment or proved custom 
should I be ready to fix any arbitrary date on which such notice must 
expire, So long asthe period falis in the hot weather, when the land* 
is out of cultivation, the notice cannot be called unreasonable, and the 
gist March is a date which, coming as it does after the removal of the - 
rice crops of the preceding year and before auy necessity has arisen 
for preparing the land for the next year’s crop, is very suitable, 
On the third issue 1am unable to agree with the learned Judge’s 
applicatioa of the law to the facts which he considered proved. As 
I understand his judgment, he found. that an agreement had been 
arrived at according to which the defendants were not to be disturbed 
_so long as they paid their rent, but. he held that he was bound by the 
judgment of the Judicial Commissioner in Appeal 65 of 1889 to treat 
this asa yearly tenancy. In the case referred to, the Judicial Com- 
‘missioner held that, where no term was fixed, but the lessor promised 
not to disturb the tenant so longas he was-a good tenant, the tenancy 
must be presumed to be a yearly tenancy, and that the lessor could 
not eject in the absence of reasonable notice to quit. What was. 
meant by being “a good tenant” is not explained, and perhaps the 
expression.-was thought too vague to be a valid part‘of the contract. 
Moreover, the question whether or not in that case the tenant had 
durned out “bad” was not considered, as it was held that he could 
mot be ejected without notice. ‘The judgmentin question was, I think, 
intended to mean that the agreement therein referred to at the very 
least created a teriancy from year to year and the necessity for notice, 
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and did not enter into any discussion whether, supposing the defend- 
ant were proved “a good tenant,’ he would on that account. be 
entitled to retain possession in spite of notice to quit. Jn the present - 
case, however, if the District Judge’s finding is right, there was a 
distinct agreement ‘that the tenant was not to be disturbed so long as - 
he paid his rent, ag: es 
'. The cases noted in the margin show that such. tenancies are not 
ges il “unknown. either in India or in England, and on 
slr ohio Sahoo, what ground an agreement to this effect should be 
ae Rte ae set aside in this province! am ata loss to imagine, 
"In ve K ivng’s Itis true that the alléged agreement was verbal, 
_ Leasehold Estates put there can beno doubt that in Lower Burma 
—XVI. Eq. 5213 ~ (subject to the provisions of the Registration Act) . 
Eee eee verbal contracts relating to land are just as valid — 
wae ee" as written contracts. Oral mortgages, oral sales, 
and oral leases have always been recognized by the Courts as valid, 
and are certainly in accordance with the custom of the country. This 
state of affairs gives rise toa great deal of litigation, and I heartily 
wish the Transfer of Porperty Act were in force, but as it is not, the 
Courts could not, without assuming the functions of the Legislature, . 
‘ refuse to give effectto an oral agreement that a tenant was not to be 


turned out so long as he paid his rent. ; 


The question then remaining for decisionis whether ': there was a 
valid agreement that the defendants were not to. be turned. out, They 
are being sued in respect of two holdings, 16 and 20.0 s 

_' Theestate formerly belonged to the Burma Company. The 
évidence of Maung Kya Ngén, who was at one timea clerk in their » 
office and subsequently lessee of the estate from Messrs. Gillanders, 
Arbuthnot & Co., shows that on the failure of the Company to work. 
it by-means of Indian cultivators they got Burman. tenants. -What 
terms were arranged with these tenants he does not.state, but he 
says that there was a general increase of rents after Messrs. Gillan- 
ders, Arbuthnot & Co. got possession, and that as a fact no tenant 
who paid bis rent was turned out to his knowledge, though the right | 
to turn out bad tenants existed. When practicable, working orders 
were given to the tenants. -He. says that such working orders were 
-given to the defendants, bet no counterfoil signed by them has been. 
produced. Among the exhibits inthis case | donot even find any 
specimiens of these working orders, but some are filed in Case 33 of 

1891, from the translations of which it appears that the signatures. of. 


the persons accepting them. were intended to be taken. ance 
The next witness (Simon Mark Peter)is a clerk of Messrs. Gillan- . 
ders, Arbuthnot & Co., who proves that a certain list (Exhibit 7) of 
tenants of 1875 and 1876 bears the ‘signature of Mr. Usher, who is. 
‘now dead. -He was formerly Manager of the estate in the time of the 
~Burma-Gompany.- af Oe, SARI acta a ee Pin ee eal hash anit 
* ‘Fhe next witness is Mr. Torrens, of the Land Records. Department, 

who produces. a certified extract from the Settlemerit Register of, 1882 

- and’ 1883, accerding.to the roth column of which the defendants had - 


worked the disputed land for one year. 
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The next witness is Po Ti To, who cultivated the disputed land 18 
years ago, but as this was prior to the Indian coolies being Brought 
in, his evidence is unimportant. 

’Next comes Maung Shwe ‘Dun, who says that the defendants’ hold-- 
ings were cultivated till about eight years ago by Maung Chein and 
Shan Byu, 


Shan Byu says that his father. worked the land in. dispute til: 10 or 
15 years ago, when he was ejected by Maung Kya Ngén. 


On behalf of the defendants Maung Kyaw Yi states that he occu- 
pies the two holdings in dispute, one of which was given to him after 
Maung Chein’s ejectment, while the other he got at the time whet 
the Burma Company recalled the Burman cultivators. He says that 
a promise was then made by the agent of the Company that the 
cultivators 8 hoyld not be turned out so long as they. paid their rent, and 
that if this promise had not been made he would not have returned. 
The village of Thateywa has since sprung upin the neighbourhood, 
but he does not say that personally he has built any house in it, He 
has not enlarged the original holding of about 23 acres, but has 
‘extended the holding he subsequently got after Maung Chein’s eject- 
ment, . He got .one working order, but does not know the contents. 
‘According to tlie record he says he can read and write, but the 
context leads to the belief that he meant to say he could xot.read-and 
write,and that possibly there has been a clerical error. Thé next 
two witnesses (Maung Tu and U Pe Si) give similar evidence as.to 
the terms on which the Burman cultivators returned to the estate, 
Their evidence was objected to by Mr. Heaton on the ground that 
the terms on which they accepted their holdings were not evidence 
- as to'the terms agreed on with the defendants. I think, however, the 
evidence was rightly admitted, for as the point at issue was whether 
a general promise had been made that persons coming to cultivate 
the estate should not be ejected so long as they paid their rents, the 
fact that such a promise was made at the same time to: other cultiva- 
tors would bé. relevant as rendering it highly probable that such a 
promise was made toall of them [Evidence Act, section 11 (2)}. 


On the whole, I am disposed to agree with the Deputy | Comnnis- 
sioner who heard the evidence ‘that a promise was made tliat the 
cultivators coming on the land after the departure of the Indians should 
not be turned off so long asthey paid their rent. It is true that only 
three cullivators (including 1st defendant) have been examined, and 
I think a larger number might reasonably have been called, but as the 
plaintiffs have not cited any of the original cultivators to rebut the 
evidence of these three, I feel no doubt that it is impossible for 
them to get any of them to doso. Of course, the mere fact’ that 
hitherto-no cultivators are shown to have been ejected for any cause 
ether than non-payment. of rent does not prove anything, for under 
ordinary circumstances a landlord has no occasion to eject tenants who 
pay their rents, even though he may have'a perfect right todo so. It 
was argued that there was no proof that the person who made the 
promise had.any authority to do so. Ordinarily, a Jandagenit contd not 
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make such a promise. Inthe present case the name of the man who 
made it isnot proved. All that the cultivators can say is that a Euro- 
pean who came down to get,cultivators, and who subsequently took the 
rents, did so, I think under these circumstances it may fairly be. 
presumed that he was the agent of the Burma Company, and_ there is 
nothing to indicate that he was exceeding the scope of his agency. 
Under the circumstances it would be only natural that he should have 
authority to make such a promise, ashe was apparently authorized to 
arrange for the cultivation of the land. I have been a good deal influ=. 
enced in arriving at the conclusion to which have come by the total 
absence of any documentary evidence. on “behalf of the plaintiffs, 
excepting one old rent-roll of 1875 and 1876, the extract from the 
settlement register of 1882 and 1883, and some specimen’ working 
orders (filed ‘apparently not in this case but in 33 of 1891).. I should 
have expected that when the- Burma Company made over its rights to 
Messrs. Gillanders, Arbuthnot & Co., it must have given ‘some 
description of the terms on which the land was let out which could 
‘have been either used to refresh the memory of the person who signed 
it, if he is still,in Burma, or could have been received. in evidence 
under. the . provisions of section 32 of the Evidence Act, if. he is 
not available. Surely there’ must be other rent-rolls in existence 
besides the one of 1875 and 1876, and-the omission to bring forward, 
or to. account for the non-production of documents which might show. 
the . tenure of the. cultivators, is prejudicial to the plaintiffs’ case. 
They, it is true, are not the owners of the land and could not be 
expected to have these documents in their possession, but I think 
they.might have made efforts to compel their production if they were 
favourable to their cause. Oey chee s 
_ It was urged that by accepting working orders from Maung Kya ~ 
Ngén. the tenants surrendered their former holdings. It is difficult 
to see how a surrender. to Maung Kya Ngén, who was a lessee of, 
Messrs. Gillanders, Arbuthnot & Co. and not an agent, could 
affect the present plaintiffs, who are not his successors intitle. But it 
might be that the acceptance of a new lease from Maung Kya Ngén 
would be very strong evidence that there had never beena promise 
as alleged by the defendants, The terms, however, of the working 
order given to them arenot proved, and the’specimens in 33 of 1898 
are not. so explicit as to make it certain that they wére understood 
by the tenants to be an acknowledgment that they had no independent - 
tights, Itis quite clear that the tenants always accepted them very 
unwillingly, and it is. probable that any they did take were accepted 
for the sake of peace and notasan acknowledgment of any want of . 
-title on their. own part. Very likely they were not quite sure of | 
their ground or how far the law would support them. Consequently, 
‘the unwilling acceptance of documents such as those filed-.in 33 of 
189r seems to. me very weak evidence. There is: nothing. to prove 
_-that.the...defendants-ever--signed-a-counterfoil.—-If they -did;-it-should 
have been produced, or its non-production accounted for... A 
.. LT now-come to the question whether it is proved that the defendants’ 
jands come within thescope of the ‘promise. 1 see no. reason to: doubt 
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Shan Byu’s statement that one holding. he got at the time of the first 
settlement and the other after it was vacated by Maung Chein. The 
extract from the settlement register does: not seem to me sufficient 
to throw much doubt on this. It only relates to the two holdings of 
the defendants, and without seeing what. entries are made in column 
Io relating to the other cultivators, I cannot say what significance is 
to be attached to the entry in that column relating to the defendants. 
If they really got both holdings only one year before 1882-83, there 
‘ought to be lists of tenants available for the years immediately 
preceding which would have placed the matter beyond all reasonable 
dcubt. The rent-roll of 1875-76 is also, I think, insufficient to prove 
that the evidence for the plaintiff that he got the land at the time of 
the settlement after the removal of the Indian coolies is untrue. In 
a single rent-roll there may be clerical errors; and others might have 
been brought forward to prove when le really got possession. His 
evidence and that of his witnesses seems to me true and was believed 
by the Judge who heard it. I know that great caution must be used 
in accepting statements made by interested parties regarding agree- 
aments with persons since deceased. Mr. Usher, or whoever it was 
that negotiated with the tenants, may be dead, but in a case like this, 
- where rent-rolls and uther documentary evidence ought to be available, 
the néed for such caution scems to be less than in cases in which 
there is no means of contradicting the statements if false. The 
evidence of Maung Kya Ngén for the plaintiffs shows that the land 
was formerly jungle and is now very valuable. It seems unlikely that 
Cultivators would clear land of this sort without some. assurance that 
they would reap the fruit of their labours. It was contendéd that the 
fact that they had a few years ago agreed to: pay an enhanced rent 
was inconsistent with the existence of their promise, but I do not. 
think this is necessarily the case. No evidente as to the negotiations 
about this enhancement has been given, but probably the cultivators 
were uncertain ‘as to their rights, and may have thought that their | 
Jandlords had the right to raise the rent just as Government has. 
The mere fact that they agreed to pay a higher rent cannot in this 
case be held to imply that they also consented to surrender the land 
which they were entitled to hold so long as they paid the rent agreed. 
upon; and without proof of such consent it is difficult to see how it 
‘can be presumed. It may be that they could not have been forced to 
submit to enhancement of rent if they had not consented. On this 
point it is unnecessary for me to express an opinion. All I say is 
that their consent to pay enhanced rent {whether by way ‘of compro- 
‘mise or otherwise) cannot be construed as an agreement to give up 
the land when required. 
_ ‘So far, then, as the defendants’ original holding is concerned, I think 
they have made out their case. They have proved an agreement that 
so'long as they pay their rent they cannot be disturbed. Whether 
‘their heirs would have a right to be continued in possession is very 
. doubtful, for, probably, the contract which seems to have been of a 
personal nature would not remain in force longer than their lives. 
But on this point it is unnecessary to give any decision. a 
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As regards the second holding taken after Maung, Chein vacated it, 
I think they have no claim. Mr. Lowis contended~ that the original 
promise established a sort of manorial custom affecting all subsequént 
leases, but this does not appear to be the case. Customs may, no: 
doubt, grow up on particular estates or im particular localities: which, 
unless expressly repudiated, govern all contracts to which they apply, 
but. these must be established by. evidence of immemorial usage. 
Here there is nothing of the kind. There is nothing to show that the: 
promise. was understood to mean that for all time any one who got land’ 
on the estate, cleared or uncleared, should be allowed'to hold it sé long 
as he paid the rent. The promise was made at a particular time and 
for a particular purpose, and cannot be further extended. Besides, 
the defendants got this holding from Maung Ngén who had no power 
to create any subtenure for a longer period than a year. 

I must now amend the decree of the Commissioner by. directing: 
that the plaintiffs do recover the holding which the defendants got 
after Maung. Chein, and that their claim’ to recover the defendants’ 
original holding be rejected. 

As the parties have respectively succeeded in part: and failed im 
part, I think they should bear their own costs throughout.. 

As there seems some difficulty in describing the several plots of 
land, it is ordered by consent of the Advocates on both ‘sides’ that 


the decree be drawn up by directing that the plaintiffs do recover the 


plot which the defendants took after it was vacated by Maung Chein: 
and the subsequent extensions thereof, measuring in all 37°acres or | 
thereabouts, and by dismissing the. rest of the plaintiffs’ claim. If 
any difficulty arises in interpreting this decree and ascertaining, 
which land the plaintifis are entitled to recover, the question must be 
decided by the Court executing it. 


Boies E,W, Fulton, Esq. 
NGA PYA »v, QUEEN-EMPRESS, 


Chemical Examiner's report and the Medical Officer’s evidence in post-mortem . 
examination— Necessity for great cave in bringing forward evidence segue? a 
vender relevant, 


When committing cases Magistrates must take care to send up avdilenee to prove 
that a bedy sent to hospital for post-mortem examination is really the body of= 
the person referred to in the case under trial, or that an article analyzed by the 
Chemical Examiner was actually the article sent to him for analysis in the case- 
under trial. 


‘Sessions Judges must insist on being furnished with such evidence, and must: 
not record either the Chemical Examiner’s report or the evidence of the Medical 
Officer until the iG panecnng: links requisite to render them. admissible have been: 
established. rf 

The police should use great care‘in bringing forward ail evidence requisite to. 
render relevant the evidence of the Medical Officer end the mepor of the Rnemich. 


Examiner. haiku yeaa pa adie Ea 


THERE is no evidence whatever to’ prove that the (paso, refexped’ 
to in'the Chemical Examiner's letter No. 371-1 of the 18th August: . 
was the accused's. paso.. Until evidence had: been. taken. to-trace- it. 
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through the hands of the police up to the time when it was posted 
with the Subdivisional Officer’s letter No. 3525-33 of the 26th July, 
the Chemical Examiner’s letter was wholly irrelevant. Whenever a 
parcel or bottle is sent to the Chemical Examiner, it should be marked’, 
with some distinctive mark or number and signed by the despatching 
officer. The parcel itself ought to be thus marked, and not merely 
the letter accompanying it. It should also be carefully sealed up. 
The Chemical Examiner before opening the packet should examine 
the seals and see that they are intact, and in his reply should. 
' invariably refer to those marks and to the condition of the seals.so as. ~ 
to. make it quite certain that the articles examined are those sent to: 
him in the case under trial. The officer who despatched the parcel 
and all persons through whose hands it passed on its way to him 
should be examined as witnesses, 

Similarly, Surgeon-Captain Russell’s evidence as to the wounds on 
the body is irrelevant and useless, because ‘there is no evidence to 
show that it was Mi Ba Sit’s body. It is true that some one told him 
it was her body, but that was mere hearsay. The person who- 
brought it to him and could identify it should have been called. 
When committing cases Magistrates must take care to send up 
evidence to prove.that a body sent to a hospital for examination is. 
really the body of the person said to have been murdered. . Sessions 
Judges must insist on being furnished with such evidence and must 
not record either the Chemical Examiner’s report or the evidence of 
the Medical Officer who examined the hody until the connecting links: 
requisite to render them admissible have been established, A copy 
of this judgment will be sent:to the Inspector-Generai of Police, with. 
a request that it may be communicated to all police officers, who will. 
see the necessity for great care in bringing forward the evidence 
necessary to render relevant the Chemical Examiner's reports and the ° 
Medical Officer's evidence about post-mortem examinations. A copy 
_ will also be sent to the Chemical Examiner. - 


. However, while obliged to exclude as irrelevant the Chemical ' 
Examiner’s report and the Civil Surgeon’s evidence about the body, I 
consider that the fact of Mi Ba Sit’s murder is sufficiently proved by 
other evidence. Her body was found on the evening of the day 
‘on which she had Jeft her home with five da cuts on the head, neck, 
and face. .The.accused before two Magistrates confessed that he had 
‘killed her with a da. He told the police where the da was to be 
found. @ 

Under the circumstances I cannot doubt that Mi Ba Sit was mur- 
dered by-the accused. He urges that he was mad. The Additional 
‘Sessions Judge is right in saying that the burden of proof of such a 
defencé is on the accused, but it must always be carefully remem- 
bered that conclusive, proof of such a fact of a nature to place it beyond 
the possibility of dispute is hardly ever to. be expected. An accused 
‘person will make out. his defence ifthe circumstances proved by the 
-evidence either for the prosecution or defence are such as to make it 
so probable that at thé moment he struck the fatal. blow. he was. 
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unaware of the nature of his act or that it was wrong or contrary to 
law that‘a prudent man ought to act upon. the’ supposition that. such 
was the case. In the present case, after considering the evidence, I 
do not think any such probability exists, but Ido think it-likely’ that 
it was owing to some sudden loss of self-control that the accused killed 
the wife with whom it is proved he-was on good terms. Nothing can 
be known as to what actually passed between them. — All is left to 
conjecture. In such a case, where-the circumstances ofthe murder 
cannot be ascertained and where no motive for the crime is dis- 
coverable, I think it is unnecessary to confirm the sentence of death, 
for I consider that the most reasonable theory is that there must have 
been some sudden quarrel which led the accused to lose. self-control and -. 
commit an act which he doubtless bitterly repented of as soon as it 
was done. -, i" 
I reject the appeal, but under section 376, Criminal Procedure Code, 
commute the sentence of death to one of transportation for life. 


[SPECIAL COURT.] _ 
; es Before W. F. Agnew, Esq., and E, M. H, Fulton, Esq. 
Criminal Reference QUEEN-EMPRESS v, NGA PYON CHO anp six oTHERs. 


eo Ay The Government Advocate for the Crown. : 

September Sentence of death~—Murder in dacoity—Indian Penal Code, s. 396—~Dacoity with 
19. . i murder, : é 

ca ; While no limitation is placed upon the discretion which the law has vested in 


Sessions Judges of refraining from passing sentences of death in cases for which 

proper reasons can be assigned, such Judges ought, as a rule, to pass sentences of 

death in cases under section 396, Indian Penal Code, where murder is committed. ~ 
THE Judgment of the Court was delivered by— 


_ FULTON, J.—In this case seven persons have been convicted of 
dacoity with murder and have been sentenced by the Sessions Judge 
of * * * to transportation for life, and one has been con- 
victed under section 412 of the Indian Penal Code and sentenced 
to rigorous imprisonment for seven years. 


In the first instance, one of the prisoners who was senténced to .. 
transportation for life, Nga Maung, appealed. In admitting the - 
appeal, the Judicial Commissioner made the followirig order :— 7 

“Notice to the Government, Advocate with a copy of the judgment, 
Having regard to the frequency of dacoity with murder, the extreme 
misery caused by crimes of this nature, and the great probability of 
the occurrence of murder in dacoities in which firearms are used, it 
seems doubtful whether sentences of death should’ not have’ been 
pasSed on the persons convicted. Notice is therefore sent to the 

Government Advocate, so that, if Government think it necessary to 


_ apply for enhancement of the sentences, they may have an oppor= ~~ 


tunity of doing so. In the absence of. such application the Judicial 
Commissioner will not revise the sentences. “If application’ is made, 


he ‘will refer the matter to the Special Court.” 
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Subsequently Nga Aung, the man who was convicted under section 
412 and sentenced to rigorous imprisonment for seven years, presented 
‘an appeal. 

Finally,.an application was made by the Government Advocate, 
praying that notice should be issued to each of the seven persons 
convicted of dacoity with murder to show cause why sentence of 
death should not be passed upon him. ~ 

Notices were thereupon issued to the seven persons mentioned,, 
and the application of the Government Advocate, together with the 
appeals of Nga Maung and Nga Aung, were referred under section 
67 of the Lower Burma Courts Act to the Special Court for deter- 
mination. : ‘ 

As regards the appeal of Nga Maung, we think that he has been 
rightly convicted of dacoity with murder under section 396 of the 
Indian Penal Code. The evidence leaves no doubt that. a very 
serious dacoity was committed on the 31st March at the house of - 
Maung Tarék; that in the course of the dacoity Maung. Tarék was 
shot in the groin by one of the dacoits ; and that he died in the hospital 
on the oth April of exhaustion resulting from the wound, which 
had injured the spermatic cord. That Maung Tarék was murdered 
there can be no question. Whether the man who fired the shot 
intended to kill him or not, it is evident that he must have known 
that his act was so imminently dangerous that it must in all prob- 
ability cause death, and that he committed the act without any excuse 
for incurring the risk of causing death, 

. That Nga Maung was one of the dacoits seems clear. He madea _. 
full confession before the District Magistrate, and produced some of 
the stolen property before Nga Shwe Wa (tlie twelfth witness). He 
was also named in the confessions of the co-accused 1to 4. Inthe 

Sessions Court he denied his: guilt, but gave no reason for having 
-made a wrong confession. He-called no witnesses. The Judge and 
. Assessors concurred in finding him guilty, and. we must dismiss his 
appeal. Rieke 

Turning to the appeal of Nga Aung, we consider that his guilt 
under section 412 of the Indian Penal Code is proved by the 
evidence of the twelfth witness. His evidence is that, although he was 
present when Nga Maung got out two sarongs, a paso, and coat, he 
knew nothirg about them; but witness No, 12 proves that Nga Aung 
. guided the party to a. grass hut and there told Nga Maung to bring © 
out the property got in the dacoity, and told him where it was to be 
-found. This evidence was believed by the Judge and Assessors, and 
we can see no reason for discrediting it. We must therefore reject 
this appeal. 

. .  Adverting next to the application of the Government Advocate to 
_alter the sentences on the seven persons convicted of dacoity with 
-murder, we are of opinion that although, if sentences of death -had 
been.passed by the Sessions Judge, it would have been our duty to 
“ confirm them, we should not be justified now, after the lapse of three 
: months from the date of the convictions by the Sessions Judge, in 
“ourselves passing sentences of death. The exercise. of the. revisional 
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ipower for the purpose of enhancing sentences is one that must be 
used with great caution, more especially when it involves the inflic- ° 
tion of the penalty of death. ae 


The learned Government Advocate contended, that; having regard 
to the state of the country and the frequency of -dacoities accom- 
panied with murder, Sessions Judges ought, asa rule, to pass sentences 
of death in such cases, leaving it to the higher Court to.decide whether, 
in the case of individual prisoners, extenuating circumstances were 
established -to justify. a commutation of the sentence. He drew 
our attention to the fifth clause of section 367. of the Code of Crim- 
inal Procedure, and contended that the remark “it is hardly, I think, 
a case for capital punishment ” was not a sufficient compliance with 
its provisions. He,also pointed out that there was no analogy 
between dacoity with murder and a case of riot in which.a murder 
was committed. In the latter case the other rioters were often 
_wholly ignorant of the probability of murder, which might be commit-. 
ted suddenly and. in consequence of some temporary excitement. 
‘But he:contended that, when men joined a gang of armed dacoits, 
they knew perfectly well that murder was avery probable consequence 
of the expedition, and that the arms were carried for the purpose of 
' committing murder, either in attack or in defence, if occasion arose. 
He further pointed out the horrible cruelties with which these dacoities 
were frequently attended: persons were covered with . kerosine 
--oilland set fire to; others were beaten; old men and women were 
often selected for these tortures; and. he urged that it was time to 
stop these ‘barbarities, and that, consequently, when murder was 
committed in the course of a dacoity, the dacoits ought, as.a general 
- rule, to be sentenced to death. 


With the general purport of these remarks we feel ourselves obliged 
to concur. We are unable to agree with the opinions expressed 
in Judicial Commissioner’s Circular 25 of 1890 in the case of Nga 
Shwe Hmyin. We feel that Courts ought, when passing sentence for 
offences under section 396, to remember the terrible misery and sorrow 
inflicted on peaceable families by these midnight attacks, and that 
when, for the sake of gain, men deliberately go out in an armed gang 
to-commit a crime, one of the probable results of which is murder, it 
is mistaken leniency as a rule, if mutder is committed, to punish 
them otherwise than with death. They intentionally do acts which 
they know will very likely result in the death of others, and must be 

~ deterred by the dread of themselves incurring a similar fate. At the. 
‘same time we wish it to be understood that all cases in which extenu- 
ating circumstances can be established must be fully considered, 
and we do not in any way wish to limit the discretion which the law 
has vested in Sessions Judges of refraining from passing sentences of 


~-death-in.cases for_which proper reasons can be assigned. __ 


-. Ih the present case we think there weré no extenuating circum- 
stances, and capital sentences ought to have been passed. No doubt, 
however, the Sessions Judge felt bound to’ take the course he did 
‘under the Circular 25 of 1890 above referred to. ee 
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At the same time, looking to the fact that the prisoners, when they 
heard that they had been sentenced to transportation, must have 
believed that all risk of capital punishment was over, and that three 
months have elapsed since. the date of their sentences, we do not 
think we ought now to take the extreme step of sentencing them to 
death. We therefore direct that they be informed that the sentences 
of transportation for life will remain unaltered, 





[SPECIAL COURT.] 
Before W. F. Agnew, Esq., and E. M, H. Fulton, Esq. 
CHINAN CHETTY 2, LUTCHMAN CHETTY. — 


Mr. Fox for appellant. | Mr. £ddis for respondent. wi oa eae 
Civil Procedure Code (Act XIV of 1882), ss. 80, 82, and 85— . 1892. 
Summons, Service of. September 
A Court to which a summons has been sent for service under section 85, Civil 43e 


Procedure Code, must record a declaration of due service or otherwise in the pro- 
ceeding required to be made under section 82. 

The declaration being ex-pavie will not be conclusive, but will be received by the 
Court which issued the summons as primé facie proof that it was duly served if it 
contain a statement to that effect and the proceeding on the face of it appears 
regular. But the Court issuing the summons is justified in leoking at the return 
‘in order to satisfy itself that there has been proper service ; and if the return shows 
that the service was net in tact according to law, the Court issuing the summons is 
not bound by the return. ; oe 


THE Judgmént of the Court was delivered by— 


AGNEW, J.—The facts of this case are that a summons was sent 
from the Court.of the Judge of Moulmein for service in the district 
‘of Madura. Onthe 24th December 1891 the serving peon went to 
the village where the defendants reside to serve the summons. There 
he was informed that the defendants had gone away, and he affixed 
copies of the summons to the defendants’ houses. On the rath 
January 1892 the District Judge returned the summons to the Regis- 
trar of the Court of the Judge with an endorsement containing the 
following passage :— 

 « Proof of the above (é.e., what the serving peon had done) having been duly 
taken by the Deputy Nazir on the affirmation of process-server Sewagram, it is 
ordered that the process be returned.” : 

On the rst February the Judge of Moulmein made an ex-parte 
decree. In his judgment he said :— 

“] am of opinion that the evidence given as to the service of summons on the 
defendants is such as to show that there has been ample opportunity for them to 
theve knowledge of this suit against them, and therefore, as they have not appeared 
to make any defence or answer, the decree against them must be given ex-parte,”? _ 

On the-17th June last the second defendant applied to have the 
decree set aside on the ground that thasummons was not duly served, 
and that the return to the summons was not verified by affidavit. 
‘The learned Judge refused the application, saying :— — a 

“ In the absence of proof to the contrary I must presume that all the proceedings 
Gn the Court of service are in order, and that in consequence the provisions of . 
sections 80 and 82 have been complied with.” : : é ; 
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I'rom this order the second defendant has appealed. There is no 
doubt that there is a-presumption that the proceedings of a. Court of 
justice have been duly performed, and if the Court effecting the service 

“of the summons: returns it with a statement that the summons has — 
been duly served, that presumption must prevail unless the return 
shows.that there has been some patent irregularity or clear divergence 
from the law. The Court issuing the summons is justified in looking 
at the return in order to satisfy itself that there has been a proper 

‘service. If the return shows that the service was mot in fact accord- 
‘ing to law, the Court issuing the summons is not bound by the return 
(see Nusur Mahomed v. Kazbai, \.l. R., 10 Bom., 202). Now in the 
‘present case the return shows that the service was not sufficient. In 

‘ the-case to which we have just referred Scott, J.,said:—  ~- a 

“The general principle is, that whenever it may be practicable, the service shall 
be made on the defendant in person or on his authorized agent, or, if the defendant. 
himself cannot be found; on.an adult male member of his farnify (sections. 75 to 78). ° 
If the defendant either refuses to. sign or is not. to be found, and there is nobody 
competent to accept-service for him, then a copy of the summons must be fixed cn: 

_ the door of the detendant’s dwelling-house and a report of the circumstances made 
to the: Court. This affixing, taken by itself, is certainly not effectual complete 
service. It is expressly decided by section 82 that the Court shall decide’ whether 
the summons has been duly served by such affixing or not, and if it decides in the 
negative, then a new summons must be issued or substituted service directed, 
Before the Court can decide in favour of the sufficiency of this mode of service by 
_affixing a copy of the summons cn the door of the defendant’s dwelling-house, it 
must be satisfied that the defendant is keeping out of the way for the purpose of 
avoiding service. Thus the law is clear. There must be personal service if practic- 
able, and substituted service of any kind whatsoever is only allowed on proof that 
reasonable efforts have been made to serve the defendant personally,:and that he 
is wilfully evading service.” co eens pee 
_ Inarecent Calcutta case, Cohen v. Nursing Dass Auddy (UL.R., 
XIX Cal., 201), Petheram, C. J., said :— 

* Section 80 of the Code is intended for cases in which the writ should be affixed 
in the way required by that section after a proper attempt has been made to find 
the defendant. It is true that you may goto a man’s house and not findhim. You 
should go to his house, make enquiries, and, if necessary, follow him; you should 
make enquiries to find out. when he is likely to beat home, and goto the houseat a 
time.when he canbetound. Before service like this can be effected it must be shown 
that proper efforts have heen made to find out when and where the defendant is 
likely to be found ; not, as seems to be done in this country, to go to his house in a. 
perfunctory way and, because he was not to befound there, to affix a copy of the 

‘summons On the outer door of his ‘house.” 5 gre : 


These two cases show most clearly that the service ‘in the present 
case was insufficient, and we think that the Judge would have been 
‘fully justified in examining the return and in holding that it did not 


show effectual service. We therefore allow the appeal and set aside .-” 


the order appealed from with costs. ae oe 

_ FuLTon; J.—I concur with the learned Recorder .in holding that it 
js: éstablished ‘that the summons was not duly served in this. case. 
At:is true that the defendant, when applying under section 108, Code 





of Civil Procedure, for an order to-set asidé the -ex-parte decree, did) ~~ 


not make any’statement that as: a.matter of fact he had not seen the 
summons, which is said'.to have been. affixed to his door; but the. 
proceedings of the Court in the Madura District, to which it was sent 
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for service, prove that it was not duly served, for before affixing it to 
the door no proper search was made for the defendant in the manner 
shown to be necessary in the judgment of Petheram, C.J., reported 
in Indian Law Reports, XJX Calcutta, 201. : 

The duty of a Court to which a summons is sent for service is 


explained in section 85. It must proceed as if the summons had been © 


issued by itself. Accordingly, if the summons is returned to it under 
_ section 80, it must, under section 82, if the return has not been verified 
_ by the affidavit of the serving officer, and may, if it has been so verified, 
examine the serving officer on oath touching his proceeding, and 
may make such further enquiry in the matter as it thinks fit, and shall 
either declare the summons to have been duly served or order such’ 
service as it thinks fit. 

It must under these circumstances make a proceeding in which shall 
be recorded the evidence taken and the declaration made, and shall 
finally make a return in the Form No. 121 of Schedule III, which it 
shall transmit to the Court which issued the summons along with the 
record of its proceedings. ; 

' Although Form 121 does not prescribe a declaration of due service 
or otherwise, such declaration must, when the summons has been 
returned by the serving officer under section 80, be recorded in the 
proceeding required to be made under section 82. : 

The declaration being ex-parée will not be conclusive, but will be 


received by the Court which issued the summons as primd facte proof | 


that it was duly served, if it contain a statement to that effect, and the 
_ proceeding on the face of it appears regular. 


All Courts should pay particular attention to the judgment of Pethe- | 
ram, C.J., above referred to, which will be reprinted for their information. 


HIGH COURT OF JUDICATURE AT FORT WILLIAM IN 
BENGAL: , 


ORIGINAL CIVIL JURISDICTION. 


Before Sir W. Comer Petheram, Kt, Chief Fustice. 

’ COHEN anp anorHer (PLaintirrs) ». NURSING DASS AUDDY | 

(DEFENDANT). 
Civil Procedure Code (Act XIV of 1882), ee of summons, Ser« 

vice of. 

. An affidavit in support of service of a writ of summons under section 80 of the 
Civil Procedure Code should show that proper efforts have been made to find out 
when and where the defendant is likely to be found. 

THIS was a suit brought by the trustees of a marriage settlement 
to recover a sum of money forming part of the trust funds lent by the 
plaintiffs to the defendant on the security of a certain indenture 
of mortgage. The suit was undefended, and to prove service of 
summons on the defendant a joint affidavit of one T. C. Cohen and one 


Kissen. Singh was relied upon. This affidavit showed that Cohen _ 


knew and was well. acquainted with the defendant and his place of 
residence, situate at No. 1, Champatolla 2nd Lane, in Calcutta, and 


that he on the ist, 2nd, atid 4rd days of March had accompanied the. 
‘other deponent, Kissen Singh, to the said dwelling-house for the 


41 


18oa, 
April 


Te 
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purpose of serving the defendant with the writ of summons, and that: 


on the said several days respectively he’ was unable, ‘after: due 


enquiry, to find the said defendant or any agent empowered to accept 
service of the said summons on his behalf, or any other person on 


_ whom the service of the said summons could be made; and that he 
“pointed out the said house to the other deponent, Kissen Singh, as 
being the dwelling-house of the defendant in which he ordinarily 
‘ gesided and was on Sthe said date residing, and that thereupon:the said 


Kissen Singh served the said writ by affixing a copy thereof and a 
true translation of the same-on the outer door of the house.  Kissen | 
Singh for himself affirmed that he in company with Cohen. proceeded 


on the ist, 2nd, and 3rd days of March to the house in question, which 


was pointed out to him by Cohen as the dwelling-house of the defend- 
ant, and that on the said several days he being unable to find the said 
defendant or any agent of his empowered to accept service, . or any 


- person on whom the summons could be served, served the said writ 


on the said defendant by affixing a copy thereof and true translation 
of the same to the outer door of the house, he having been informed - 


- by the said Cohen that the said house was the dwelling-house of. the 
‘defendant in which he ordinarily resided and was on the said. dates 


before referred to then residing. hd 

Mr, Singha, who appeared for the plaintiffs, ceutentel that the 
facts stated in the joint affidavit were sufficient, and that it had 
always been the practice of the Court on the Original Side to a 
such affidavits as sufficient under section 80 of the Code. 


’ PETHERAM, C.J.—Section 80 of the Code is intended: for cases in . 


which the writ should be affixed i in the way required by that section 


-after a proper attempt has been made.to find the defendant.. It is 


true that you may go to a man’s house and not find him, but that is 
not attempting to find him. You should go to his house, make 
enquiries, and, if necessary, follow him. You should make enquiries to 
find out when he is likely to be at home, and go to the house at a 
time when he can be found. Before service like this can be effected 
it must be shown that proper efforts have been made to find out’ when 
and where the defendant is likely to be found, not, as seems to be 
done in this country, to go to his house in a perfunctory way, and 
because he has not been found there to affix a copy of the summons 
on the outer door of his house. I think this affidavit is insufficient,’ 
and it is as well that persons should know that such service jis. not 
good service, and that suits should not be tried as -undefended suits 
on service such as has been relied on in this case. A proper. attempt 
must be made to find the defendant and serve him with the writ. 





Before E. M. H. Fulton, Esq. 
MAUNG SON U vo, MAUNG NYUN, _ 
Mrs: Read tor: appellants nen [nM Lentaignefor-respondent. 02: 
abled of proof—Land, aoriraee or sale. of entero “of Burmese agviculturist : 
to morigage vathey than to sell his-land. 
When. a Burmese agriculturist: seéks to:redeem land, which he says was. mort... 
aged from.a. defendant i in; Lpoenession who. alleges. that it was sold, the , splainue 
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must undoubtedly give evidence of mortgage before he can establish his claim. 
But when weighing the evidence on both sides the Judge should bear in mind the 
tehdency of the Burman agriculturist to alienate his land temporarily rather than 
permanently. 

THE law on the subject of the burden of proof in cases in. Lower 
Burma in which a Burman agriculturist seeks to redeem land, which. 
he says was mortgaged from a defendant in possession who allegés 
_ that it was sold, is, | think, very correctly laid down in Mr. Crosth- 

waite’s judgment in the case of Mga Kyaw Zan v. Nga Shwe Zan(t). 
The burden of proof is undoubtedly in the first instance on the plaintiff, 
who must fail if no evidence at all be given on either side. This 
is clear from section 110 of the Evidence Act; and has never’ been 
judicially questioned since the delivery of that judgment in 1880. 
But when considering the evidence that is produced it is the duty of 
the Court to bear in mind the tendency of the Burman agriculturist 
to mortgage rather than to sell. land outright. The existence of this 
tendency is undoubted. The aversion to the sale of land for ever 
is illustrated by the passage on page 71 of the Manu Kyé Dhamma- 
that, referred to in Mr. Sandford’s judgment in Vga Shwe Ku’s 
case (see page 78 supra). The passage is as follows :— 

“ Oh King, if paddy fields, fruit gardens, vegetable gardens be valued and 
‘handed over or even sold cutright in payment of a debt, if it be for payment of 


‘both principal and interest, the person receiving shall not have a full and perfect 
right to them (if the original owner or.his.heirs shall wish it), let them be redeem- 


cable.” 
The tendency above noticed is further established by the frequency 
-of the cases in which these verbal mortgages are alleged by persons 
‘seeking to redeem, and by the fact that in such cases the Burman 
Judge usually decides in favour of the mortgage, while it is the 
District Judge with his clearer views about burden of proof and his more 
‘igid requirements as to the sufficiency of the evidence who takes 
the contrary view. No rule can be laid down as to how the decision 
‘ought to go in such cases. Each one must be decided on its own 
merits. ‘The plaintiff must undoubtedly give evidence of a mortgage 
ibefore he can establish his claim, but when weighing the evidence 
on both sides the Judge must recollect the’ inclination which the 
Burman has to alienate his land temporarily rather than permanently. 
In certain cases he may overcome this, inclination, and if he does so 
and sells outright he is bound by his own act. But in many cases no 
doubt there is an understanding that redemption is to be allowed. In 
‘the present case it was argued that whatever might be the tendency 
‘in general it was plain that the plaintiff in this case had no special 
aversion to selling land, as in the 4th paragraph of the plaint he refer- 
red to the sale of some land to the defendant the year after the trans- 
action in dispute. To my mind this reference rather strengthens his 
case, for it shows that he clearly distinguishes between mortgage and 
‘sale transactions. Where the latter have occurred he admits them, 
‘Looking to the evidence I feel very little doubt that an agreement 
‘was made that this land in suit should be redeemable. The defend- 


(1) Selected Judgments, p. 102. 
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“ant’s own.witness, Nga Shwe Lan, admits that at the time of the ° 


iransfer of possession the plaintiff told him he had mortgaged his 
land. The defendant admits that there have been recent con- 


versations’ about redemption. He does not, however, acknowledge’ ~ 
“that he promised to allow it. He says he replied that the plaintiff 


might redeem if the law allowed him to do so, This was a singularly 
weak answer if he had bought the land outright. The mutation of 
names proves nothing against the plaintiff, as he was not a party to ‘it. 

The Myodk ought to have examined the parties. In cases of 
this sort it is almost always desirable to do so as the best. method 


_of arriving at the truth. Atthe same time I agree with him in con- 


sidering the mortgage proved. a ‘ee 
‘ [ reverse the decree of the District Judge and direct that if before 
the 1st April 1893 the plaintiff do pay to the defendant so much of 
Rs. 60 aS may remain due after deducting therefrom his costs in ‘all 
Courts, he recover the land in suit after the removal of the crop now 
on the ground, [ also direct that failing payment of. such balance’ 
(if any) within the time prescribed, the plaintiff be for ever foteclosed 


‘and pay the defendant’s costs throughout, and further, that if instead 


of there: being a balance against him it be found that the costs which 


-he is entitled to take credit for exceed Rs. 60, he do recover from 


the defendant the balance in his favour. 





Before E. M. H. Fulton, Esq. 
m MA MI v. MAUNG HME. : 
Suit.on an agreement for satisfaction of judgment-debt (Civil Procedure’ Code, 
wht ; i ss. 257A and 258), : 
Where a decree-holder enters.into an arrangement with the judgment-debtor. 
without the sanction of the Court for the payment of the judgment-debt in instal- - 
‘ments, a suit for the recovery of the instalment due is maintainable. 
_ THE plaintiff obtained a decree against the defendant for Rs. 200, 
Of thisamount Rs. 80 were admittedly liquidated by the transfer of 
a house. For the balance of Rs. 120 the defendant executed a new 


. bond payable in two instalments of Ks. 60 each. It is not disputed 


that at the time of the institution of this suit only one instalment was 
-due, and that, therefore, as regards the second instalment the claim 
must be rejected. ee 

The question for consideration remains whether the plaintiff is en- 
titled to a decree for Rs. 60 or whether the claim should be wholly 
rejected, having regard to the provisions of ‘section 257A of the Civil _ - 


_ Procedure Code. The agreement was admittedly not made with. the 


sanction of the Court. On this question there has been a difference 
of opinion between the Bombay and Calcutta High Courts, but I have - 
to observe that since the Bombay Full Bench decision, reported in 


~T Ly R; XI Bo:, p, 6, was given; the last -clause-of-section-258-has-been—. 


modified so as to make it clear that the Court therein referred to is 
the Court executing the decree. This remark applies equally to Mr. 
Jardine’s Circulars 81 of 1883 and 26 of 1881, and much of the rea- 
soning on which these were based no longer holds good. In Calcutta 
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the course of judicial decisions seems now firmly established by the 
decisions reported in I.L.R., XI Cal. p. 671, and LL.R., XVI 
Cal., p. 504, and haying regard to the decision of the Special Court in 
Pethapermul Chetty v. Philips (1), 1 think Courts in Burma are bound 
to follow the Calcutta decisions rather than those of other High Courts 
when there is a clear course of rulings to be guided by. The Calcutta 
decisions show that a suit like the present is maintainable, — eae 
__ I therefore reverse the decree of the District Judge and give a 
decree for the plaintiff for Rs. 60, with costs on this amount through 
out. ; 


Of course the plaintiff can bring another suit for the instalment of - 


Rs. 60 when it becomes due. 





Before E. M, H. Fulton, Esq. 


MAUNG TUN WA, ApPeLLant (PearntiFF) v. (1) U NYUN, (2) MA ZA 
: YU, ResronpdEnts (DEFENDANTS). 


| Mr. Connell for appellant. ! Mr. Lambert for respondents. 


Mortgage-bond—Right of redemption of land—Extortionate stipulation for com~ 
pensation for breach of contract—Indian Contract Act, s. 7.4. 


Where a plaintiff borrowed money on a mortgage-bond which stipulated that the 
debt was to be satisfied within a specified period, failing which the creditors were to 
‘take possession of the mortgaged land outright for Rs. 600, made up of Rs. 300 
principal and Rs. 300 penalty for breach of contract, and in the absence of proof of 
conduct of the parties to favour the supposition that when they executed the docu- 
ment they really believed that the right of redemption would be extinguished on 
failure of the stipulated payment: 

Held that the plaintiff did not lose his right of redemption of the land. 

Held also that an extortionate stipulation such as this cannot be regarded other- 
“wise than as a penalty from which a Court of Equity will grant relief in accordance 
‘with the principles contained in section 74, Indian. Contract Act. 


THE mortgage-bond of 16th June 1884 recited that the plaintiff 
borrowed Rs. 300 with interest at the rate of 4 per cent. per mensem, 
‘and stipulated that if the money was not paid in the following Tabodwé, 
the creditors might take possession of the mortgaged land out- 
right for Rs. 600, made up of Rs. 300 principal and Rs. 300 being 
penalty for breach of promise. In other words, it was agreed that if 
in Tabodwé the plaintiff failed to pay Rs. 396, the liability should at 


once be converted into one of Rs. 600, for which the land should be - 


ceded to the defendants. Such an extortionate stipulation cannot be 
looked upon as utherwise than as a penalty from which a Court of 
' Equity will grant relief in accordance with the principles contained in 
section 74 of the Contract Act. Inmy judgment in M/. Shwe Maung v. 
Ma Shwe Yit and Ma Kye (2), 1 pointed out that the question for deter- 
mination was whether the agreement that the land was to become the 


property of the defendant was really meant to be acted on or whether: 


‘it was a mere threat introduced by way of penalty to enforce payment 
against which a Court of Equity should grant relief. That. auestion 
must, where it arises, be determined in each case according to the cir 


(1) Selected Judgments, p 555> | {2) Selected Judgments, p. 549. 
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cumstances. In this suit the phraseology of the deed leaves little doubt. 
that the parties when they-executed the document did not really 
believe that the right of redemption wculd be extinguished in Tabo- 
dwé if payment were not then made. There is nothing proved'in the 
conduct of the parties to favour the supposition that such a belief 
existed. J reverse the decree of the District Judge, and direct that, 
on payment before 1st April 1893 of Rs. 396, after deducting there- 
from all his costs throughout, the. plaintiff do recover the land in. 
dispute after the removal of the crops now standing on it. Failing: 


payment within the prescribed period, the plaintiff will be for ever 
foreclosed, and will pay all the defendant’s costs throughout. 


re arcane 1A Pe, * 


HIGH COURT OF JUDICATURE AT FORT WILLIAM IN 
-BENGAL. 
Before Sir W. Comer Petheram, Kt., Chief Fustice, and | 

' Mr. Justice Beverley. Zs 
IN THE MATTER OF A REFERENCE FROM THE SPECIAL COURT OF LOWER BURMA, 
In THe case or YOKE SWEE CHOON atias BA U vo. rez. CHARTERED. 
BANK OF INDIA, AUSTRALIA axnp CHINA, RANGOON, awp 
OTHERS: ¢ 


Insolvent Act (XI and XII Vict., ¢. 21), s. 50-—Lower Burma Corvvts Act (XI of 


1889), ss. 50 and 69, cls. (b) and (c)\—Criminal case—Reference to the High 
Court. Pe : 


' A petition presented to the Special Court under section 50, clause (5), of the Lower 
Burma Courts Act by a person considering himself aggrieved by an order of the-' 
Recorder sitting as Insolvency Commissioner, made under section 50 of the Insol-- 
vent Act, comes before the Special Court as a criminal case, and is therefore to be 
dealt with, in case of difference of opinion, between the mémbers of the Special. 
Court, under section 69, clause (c), of the Lower Burma Courts Act. — 


The punishment which can be awarded under section 50 of the Insolvent Act. 
is.a punishment for something which the person to be punished has done, and 
is not inflicted in order to compel him to do something in the future, and the case: 
in which it is inflicted is therefore a criminal case, 


Rash Behari Roy v. Bhugwan Chunder Roy (1) followed. — 
One Yoe Swee Choon, otherwise called Ba U, by an order, dated. 
the 16th March 1892, of the Recorder of Rangoon sitting as Insol-- 


-‘yency Commissioner, was sentenced to undergo rigorous imprison-- 


ment for two years for having committed offences under section 5o- 
of the Indian Insolvent Act (11 and 12 Vict., c. 21). 
. Ba U and one Lin Kin; his uncle, carried on business under the- 


. name and style of Téang Choon and Company. On thé 18th August. 


1891 they filed their petition under the Insolvent Act, ‘The liabili- 
ties of the firm were large, and the assets consisted chiefly of debts. 


~The personal--discharge-of--the-insolvents.wasopposed__by._several._ 
- ereditors, at whose instance they were charged with having. been 


parties to a fraudulent mortgage made with intent to give. undue 


(1) 1. L. Ri, XVII Cal., 200. 
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preference to a creditor of the firm, and with having prepared a false 
special ledger purporting to contain an account of the transactions 
with another creditor. he 

From the order of the Insolvency Commissioner above-mentioned, Ba 
U appealed to the Special Court under section 50, clause (5), of the 
Lower Burma Courts Act (XI of r8&g), upon the following amongst other 
grounds, namely, that there had been no sufficient specification of the 
matters charged against him; that the case of the appellant and of 
his partner, which were entirely different, had not been kept separate 
nor any attempt made to consider what evidence there was upon. 
which the appellant, apart from his partner Lin Kin, had been found. 
guilty of any act punishable under section 50 of the Insolvent Act; 
that the judgment and order of the Recorder were based upon a com- 
plete misconception of the meaning of section 50; that there was no- 
evidence to show that the appellant had taken any part in, or had any 
_ knowledge of, the partnership business; that the appellant was a 

small sharer in the business, and had implicitly trusted his uncle, the. 
other insolvent, and was besides ignorant of the Chinese character 
in which the books were kept, and could not therefore have had any 
‘hand in preparing the balarce-sheet; that the appellant was not 
shown to have been concerned in the alleged fraudulent preference ;.- 
and that the judgment was erroneous and against the weight of the: 
* evidence. 

The.members of the Special Court differed in opinion upon the 
facts, the Judicial Commissioner being of opinion that there was no 
‘evidence to show that Ba U was personally liable for any of the acts. 
charged, the Recorder upon a review of the evidence being unable to. 
come to a conclusion different to that come to by him when sitting as * 
Commissioner. bane 

The Special Court concurred in making the following reference to-: 
the High Court :— 

“The facts of this case are that one Ba U, partner in the firm carrying on busi- 
ness under the style of ‘feang Choon and Company, was adjudicated an insolvent 

_ on his own petition on the 18th August 1891. On applying for his’ personal dis- 
charge, he was opposed by various creditors, who alleged that he had been guilty 
of acts rendering him liable to punishment under’section 50 of the Insolvent Act. 
The Recorder held that some of the charges had been proved, and sentenced him 
to two years’ imprisonment under that section. He appealed to the Special Court, 
and the Judicial Commissioner was of a different opinion, holding that the evidence 
was not sufficient. He also held that the appeal was a “ criminal case” within the 
meaning of section 69, clause (c), of the Lower Burma Courts Act, 1889, and that 
the whole case could be referred to the High Court for a decision. The Recorder 
held that the appeal came under clause (4) of section 69 of the Act, and was nota 
criminal case, and that, as there was no difference Of opinion between him and the 
Judicial Commissioner on a question of law or of custom having the force of 
law, or as to the construction of any document, or the admissibility of any evi 
dence, the Special Court had no power to make any reference to the High Court... 

“ There being this difference of opinion between the Recorder and the Judicial 
Commissioner as to whether an appeal from an order under section 50 of the. 
Insolvent Act, made by the Recorder sitting as Commissioner in Insolvency, is a 
civil appeal or is a criminal case, they refer the following questions for the decision 


of the High Court :— 


“ (i) Whether a petition presented under section 50, clause (5), of the | 
_Lower Burma Courts Act to the Special Court by a person conzidére 
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ing himself agerieved by an order of the Recorder sitting as Insol- 
vency Commissioner under section ¢o of the Insolvent Act, comes - 
before the. Special Court ‘by way of appeal, not being.a criminal 
‘case’ and is therefore to be dealt with, in case of difference of opinion 
’ between’ the members of the Court, under clause (b} of section 69 
of the Sawer, Burma Courts Act, or is a criminal. casé and to be’ dealt 
with under clause (c): of the section. 
(ii) lf such petition is a criminal ‘case, whether the Recorder's order is 
right.” 

Sir Griffith Evans, for the insolvent, cited the following cases:— . -_ 
Rash Behari Roy v. Bhugwan. Chunder Roy (1); Lhe ‘Queen v. The 
SFustices of the Central Criminal Court (2); Farmain v. Ghat- 
terton (3); O'Shea v. O'Shea and Parnell (4); Inre Ashwin (5) 5 a 
In re Freston (6); Marris v. Ingram (7); ex-patte Marsden (8).: 

The Judgment of the Court (PREHERAM, C.J.. and BEVERLEY,. 4 
was delivered by— 

' PETHERAM, C.J.—In this case we think that the view is ken the 
Judicial Commissioner in the judgment given by him in the Special 
Court is right on both points. The first point which has been refer- 
red to us, “and upon which our opinion is required, is. whether this 
matter is a criminal case within the meaning of-section. 69 of the 
Lower Burma Courts Act. The learned Recorder thinks it is not a 

- criminal case, but a civil one. The Judicial Commissioner thinks it 
‘is a criminal case, and, as I said just now, we agree with the. Judicial 
‘Commissioner. The punishment which can be awarded under. this 
Section'is a punishment for something which the person to be punish- 
éd has done, and is not in any way an imprisonment to which he is 
subjected in order to. compel him to do something in the future; and 
that brings the case within the definition of a criminal case which { is 
to be found in the various cases. which have been cited before us by 
Sir Griffith: Evans, which were O'Shea v. O'Shea and Parnell (4), 
In re Ashwin (5), Inre Freston (6), Marris v. Ingram (7), and ¢x-parte 
Marsden (8). These cases show, as one would expect they would 
show, that where imprisonment is inflicted as a punishment for some- 
thing done, the case in which it is inflicted is a criminal case. To 

: hold anything else would be, in our opinion, to sacrifice the substance 
of the matter to a mere question of words; in other words, it would 
be to say that where a man is punished for an offence which he has 
committed, it is to be taken as a civil matter, when the Court which 
is authorised to inflict the punishment happens to be a Civil Court. 
“That, as I said just. now, would be to sacrifice the real intention of 
the Legislature to a mere form of words. We think, therefore, that 
the view aia by the Judicial Commissioner on the first point is. . 
correct, a 

‘That being so, the whole matter is before. us, and we have: to con- 
sider” whether the ‘Sentence which has eet awarded in. re case» 








1) LLR, 17 Cal, 209. ) LR, 25 0.B.D, 271. 
- (2) LR, 18 O.B. D., 314, (6) L.R,, 12 QO. B.D.,'545. 
(3) L-R, 20Ch. D.,.493. . (LR, 13 Ch. D., 338. ; 
i 59. Bee! D., 786.. 
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was right. This case, to my mind, is identical in principle with 
the case ‘of Rash Behari Roy. v. Bhugwan Chunder Roy. In 
that case, at page 220, ] am reported to have said: “It seems to me 
to come to this, that this case shows as clearly as anything can show 
how necessary it is that a law of this-kind, the intention of which is 
to punish people, should be administered as the criminal law is ad- 
- ministered ; that is to say, specific offences should be charged against 
people, not technically specific in the sense of a specific form of in- 
“dictment, but that the Judge and the insolvent and everyone else 
should know what offence the man is being tried for, and that the 
evidence should be directed to the proof of that offence, .so that the 
“accused person may be in a position to produce the evidence, if he 
has got any, to rebut the charge of that offence, and that the Judge 
who has to try the case should specifically find what offence the in- 
solvent has becéme guilty of, and in his judgment, and in his order, 
and. in the warrant, it should appear what the man has done.” [ 
think that.these remarks are as applicable to the case which is before 
us now as they were applicable in that.case, and I entirely adhere 
‘to-day to what I saidthen. Thecase before us shows how necessary it 
is that in cases of this kind these precautions should be adopted. In 
the present case the offences recited in the warrant are not the same 
offences as those of which the Recorder in his judgment, when ~ 
he was a member of the Special Court, came to the conclusion 
that this person was guilty. He finds a different state of things, 
and he comes to the ‘conclusion that this person was guilty of 
some other offence which is not any of those specifically mentioned 
in the warrant, as he does not now appear to think that he has been 
guilty of those offences. For the offence of which the learned 
Recorder would now convict him he has never been tried with any 
of the safeguards with which a ‘criminal trial should be surrounded. 
There has never been anything like a charge formulated, there has 
never beeh anything like a finding of guilty of any particular offence, 
or of this person having been guilty of any series of acts which consti- 
tuted any particular offence. But what is said is, that his expla- 
nation of his conduct is so unsatisfactory that it is impossible to 
suppose that he was not aware how the business of the firms was being 
carried on, and upon that a sentence of two years’ imprisonment has” 
been passed, without its being found what the particular transaction 
of the firm is with which he is found to be so implicated as to be 
guilty of this offence, , 


Under these circumstances we think that the learned Judicial Com- 
missioner was right on both points; that a reference does lie to this 
Court upon the whole case; and that when the whole case comes to 
be looked into, it is apparent from the judgments themselves that 
this person has never heen tried for the offence for which he has been 

_ punished in the sense in which a man has a right that his case should * 
be tried before.he.is subjected to punishment. With fhese remarks 
the case will be sent back.to the Special Court of Lower Burma. 


. ‘Attorney for the insolvent : Baboo Sittanath Das. 
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Before E. Hosking, Esq: 
AEAIING PAUK TUN axnp MA SHWE BWIN (APPELLANTS) vo. MA 
. MVYAT GALE (ResronpeNt). 
Mr. Read for appellant. | Mr. Porter for ersten 
Evidence Act, s. 91 Registration Act, s. 48—Irrelevant evidence—Inadmissible 
evidence—Pegistration—Possession— Tztle. 

Tu a suit for the recovery of land alleged to have been transferred in ee teeter 
of a debt, evidence of the debt, apart from itscontiection with the land, is irrelevant« - 
The object ofthe plaintiff being to prove title to the land, an unregistered docu- 
ment for this purpose is inadmissible in a case where registration is compulsory. 
Moreover, where the agreement between the parties has heen reduced to the form 
ofa document, -the provisions of section 91, Evidence Act, barthe admission of - 
evidence other than document. Section 48, Registration Act, does not apply 
where there is no conflict with a registered document and where the agreement was: 
not merely fal. Proof of possession for five years creates no title against the owner. 

THIS suit was instituted by plaintiff (respondent) ta recover posses- 
sion of certain land’ which, she alleged, had been made over to her in 
satisfaction of a debt of Rs. 800 in 1245 B.E., and of which defendants. . 
(appellants) had dispossessed her after she had been in possesion for 
some yeats. 

Defendants denied having made over the land to plaintiff in satis-- 
faction of a debt. 

The lower Courts have admitted in evidence the unregistered 
document by which defendants are said to have made over the land to. 
Plaintiff, and both Courts have decreed in favour of plaintiff. The: 
District Judge in his judgment states that the document was only 
admitted as evidence of the debt of Rs. 800. 

The present suit is not to recover the money, but to recover the: 
land said to have been transferred to plaintiff in satisfaction of the 
debt. Evidence of the debt, apart from its connection with the land, 

is irrelevant in this suit. The object of plaintiff isto prove title to. 
the land, and for this purpose the document not having been registered. 
is inadmissible. 

Moreover, the agreement between the parties having been reduced. 
to the form of a document, the provisions of section g1 of the Evidence: 
Act bar the admission of evidence other than the document. 

Section 48 of the Registration Act referred to by the District Judge 
is not applicable, as there is no conflict with a registered document, 
and the agreement was not merely oral. 

Plaintiff can only prove that she had possession for about five years, 


but such possession creates no title against the owner of the land. 


The decrees of the lower Courts are reversed and the claim is: 
dismissed with all costs on plait ireepondentjs 


Before E. Hosking, Esq. 
ABDUL KARIM v. QUEEN-EMPRESS.* 


_ Act XLV Ca 1860, Indian Penal Code, s. 86—Presumption as to knowledgime 
~~ --Presumption.as.tointention. 


Although an accused coninitting an offence while under the ‘it flgence of liquor od 
must be presumed to have known what was tobe the likely result of his act, he is. 
hot to be presumed to have had the intention. to cause such result. T Though ordi- 


* f. Crown ve Nga Tha Sin, 1 L. Be R., 216, 
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narily intention is to be inferred from knowledge, it is not to be inferred when the: 
- knowledge is merely a legal fiction. 

ABDUL Karim has been convicted of committing murder by idilling: 
Sharif Khan, and has been sentenced to death. 

The facts of the case are clearly proved. 

On the night of the 8th October Abdul Karim, excited by drink and 
armed with a da, was making a disturbance. The deceased, Sharif 
Khan, who was a police constable, and two other police constables, 
tried to arrest Abdul Karim. He wounded Sharif Khan on the neck 
with the dz, and then, throwing down the da, ran away, but was 
pursued and arrested. 

Sharif Khan was taken to the hospital and lived till the morning of 
‘the.r4th October, when he died from the effects of the wound, The 
accused when he wounded Sharif Khan was under the influence of 
liquor, and though he must, under sectior*,86 of the Indian Penal 
. Code, be presumed to have known what was likely to be the result of 

his act, he is not to be presumed to have had the intention to cause 
such result. The Legislature appears to me to have intended to make 
a distinction between the presumption as to know ledge and. the 
presuniption as to intention, and though ordinarily intention is to be 
inferred from knowledge, I do not think it is to be inferred: when the 


knowledge is merely a legal fiction. The fact that the accused after” 


Striking one blow threw down his weapon is evidence that he did not 


' intend to kill. Moreover, it is to be noted that accused did not attack: 


any. one with the da, until an attempt was made to arrest him. 
The Hospital Assistant said : “The wound in the neck was such as 
‘was likely to cause death, but not so imminently dangerous that it must 


in-all probability cause death, because none of the large arteries and ‘ 


veins of the neck had been cut through. ” In order that causing death 


may amount to murder under the 4th “clause of section 300 of the Indian ~ 


Penal Code, it must be proved that death would be the most probable 
result of the act done by accused. If. death is only a probable result, 


the offence is that of culpable homicide not amounting to murder 


-(LL.R., I Bom., 342). Apart from the question of drunkenness, I am 
of opinion that the present case is one of culpable homicide not 
‘amounting to murder, punishable under the latter part of section 304, 
Indian Penal Code. 
The conviction is altered to a conviction under section 304 and the 
sentence is reduced to a sentence of imprisonment for ten ‘years, 
‘commuted to a sentence of transportation for ten years. 


Before E. Hosking, Esq. 
MOOTHIAH CHETTY 7. MAUNG THA IN anp two orazgs. 


Hindu law—Foinder of pavties—Parinership debt-—Foint- family property—Re- 
i “presentatives of deceased co-parcener—Succession Certificate Act, s. 4. 


Where a Hindu firm is joint-family property under the Mitacshara law the re” 
Presentatives of a deceased co-parcener are not. necessary parties to a suit for the 
recovery of a debt which became due to the firm in the life-time of siich déceaséd 
co-parcener ; but wheresome members of an reaver. family carry on trade in 


Civil Reference 
No. 4, 
: 1892, 
November 
~ 183. 
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partnership to the exclusion of other undivided members, there the representatives 
of a deceased partner are necessary parties to such a suit. Pee 


Where the representatives of a deceased co-parcener are necessary parties to a 
suit the provisions of section 4, Succession (Certificate Act, apply; but they do not 
apply where the representatives are not necessary parties. 

THE following questions have been referred by Mr. Bigge, Officiat- 
ing Judge of Moulmein, under section 617, Civil Procedure Code :— 

(1) On the death of co-parcener in an undivided Hinda family — 
carrying on trade, are his representatives, having regard 
to section 48 of the Contract Act, necessary parties to a 
suit by surviving co-parceners for recovery of a partner- . 
ship debt? . ; ete 

(2). Does section 4 of the Succession Certificate Act, 1889, apply 
to a co-parcener in an undivided Hindu family ? a 

Mr. Bigge has discusged these questions in a carefully considered 
and able judgment, and is of opinion that both should be answered 
in the negative. eens vara’ 

This Court is, | think, bound to follow the decision of the Calcutta 
High Court, and in view of the ruling of that Court in Ram Narain 
Nursing Dassv. Ram Chunder Fankee Lall (x) my answers to these 
questions are :— ; ; 

(t) Where a Hindu firm is joint-family property under the 
Mitacshara law the representatives of a deceased co-parcener ° 
are not necessary parties to a suit for the recovery 
of a debt which became due to the firm in the life-time of 
such deceased. co-parcener ; but where some members of an 
undivided Hindu family carry on trade in partnership to 
the exclusion of other undivided members, there the re- 
presentatives of a deceased partner are necessary parties 
to such. a suit. 

(2) Where the representatives of a deceased. co-parcener. are 

- necessary parties to a suit the provisions of section 4 of - 
the Succession Certificate Act, 1889, apply; but they do 
not apply where the representatives are not necessary 
parties. ; ; 

The Allahabad High Court has held (2) that section 45 of the Con- © 
tract Act does not in any case require the representatives of a deceased 

artner to be joined in an action for a partnership debt. 

The Calcutta High Court, dissenting from this ruling, has held (1) that 
where a ficm has been carried on as the créature, not of birth and re- 
lationship, but of contract, the representatives of a deceased partner 
are necessary parties to a suit for the récovery of a partnership debt 
which became due during the life-time of the deceased partner. In 
that case the firm was carried on by several members of .an undivided - 
‘Hindu family, but another undivided male member was not a partner 
in the firm. The Calcutta High Court further held that the 
" ‘provisions of section 4 of Act VII of 1889 must be complied with in . 

‘suchasuit. - see ce 
(1) LL.R., XVIIE Cal. 86. ‘Yo > (2) LLR,, TX AIL, gor. 
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Pigot, J., in giving the judgment of the Court, said: ‘It is possible 
that in some other partnership case a question might arise as to the 
applicability of section 45 of the Contract Act and of section 4 of the 
Succession Certificate Act, that is to say, the case of a family partner- 
ship under the Mitacshara law.” 


On the death of a..Hindu co-parcener his interest in the joint-family 
property is ordinarily extinguished and the remaining co-parceners 
become the sole owners of the whole of the joint-family property by 
survivorship and not by succession. i 

Applying this principle, the Bombay High Court has ruled (1) that a 
Hindu undivided brother may apply for execution of a decree for the 
recovery of a family debt without a certificate under section 4 of Act 
VIL of 1889. - 


Iam of opinion that in the case of a ‘firm carried on by all the 
undivided members of a Hindu family and constituting joint-family 
property, the provisions of section 45 of the Contract Act and section 
_ 4 of the Succession Certificate Act are not applicable. 


Before E. Hosking, Esq. 
MAUNG NGE (Appetiant) v. MAUNG LAT (REsPponDENT). 
Maung Kyaw for appellant. | Mr. Read for respondent. 
Fudgment—Reversal of decree by Appellate Court. 

An Appellate Court when it reverses the decree of the original Court on the 
merits of the case should show by its judgment that it has fully considered the evi- 
dence, and that it has good grounds for differing froin the lower Court. 

THIS action was instituted by Maung Ngé to recover 425 baskets 
of paddy, or their value (Rs. 340), from Nga Aung, Nga Bwin Bu, and 
Nga Lat. Plaintiff alleged that Nga Tha Maung had made over to 
‘him by a registered deed 425 baskets of paddy, and that the three 
defendants had forcibly taken the paddy. : 


The defendants all denied having taken plaintiff's paddy ; the third 
defendant, Nga Lat, also denied that Nga Tha Maung had made over 
the paddy to_plaintiff. i 

' - The Myoék who tried the suit, Maung Pe, framed appropriate issues, 
namely :— 
(1) Did Nga Tha Maung absolutely make over 425 baskets of 
paddy to plaintiff on account of certain debts ? 
' (2) Did. defendants forcibly take the 425 baskets of paddy 
which had been made over to plaintiff ? 
(3) Is the rate of paddy Rs. 80 for 100 baskets ? 


The Myoék, in a judgment which shows some consideration of the 
evidence and the probabilities of the case, decided on all three points 
in favour of plaintiff, and awarded the amount claimed from all the 
defendants. er 


Defendants Nga Aung and Nga Bwin Bu did not appeal. Defendant © 


Nga Lat appealed on the ground that he took paddy from. his 


Gel pare 
” Appea 
No. 173, 
~ 1892, : 
November - 
25. 
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own land and not from the land in dispute, and’ he asked for an issue 
whether the land from which defendant Nga Lat took paddy belonged 
‘to him. - i ce Wha - 
The District Judge says in his judgment :— 
«« The evidence against him (Nga Lat) is not very strong, and he suggests in his 
petition of appeal that an issue as to whether the land which he reaped was his‘or 
<~plaintifi’s should have been framed. Some such issues, I think, required, I 
‘remand the case to the Subdivisional. Judge under Civil Procedure Code, sections 
565 and 566, to take further evidence on the issue as to whether the land from 
“which he was seen, according to plaintiff's witnesses, to take paddy - was his or 
plaintiff’s.” mas zat 
The Myodk who took the additional evidence was Maung Thaik. 
His judgment is as follows :— 
“The Appellate Court framed the following issue and remanded the case to this , 
-Court under section 566, Civil Procedure Code :— 
' (1) Whether the paddy taken from the paddy-land in dispute belonged to 
the plaintiff or to defendant Nga L.at. ‘ rey 
“ On considering the evidence of the witnesses produced by the parties, the Court 
is of opinion that the evidence of the defendant’s witnesses that the defendant Nga 
Lat did not take the paddy from the paddy-land in suit ‘belonging to the plaintiff, 
‘but took the paddy from his own paddy-land, is worthy of credit.” 
The District Judge then disposed of the case with the following 
remarks :— a 
«A considerable amount of additional evidence has now been taken by the Sub- 
-divisional Judge, and on it.he finds that the-paddy was taken by appellant Nga Lat 
(sic). On perusing the evidence 1 agree that the weight of the evidence is in favour 
-of that finding, and reverse the decree of the lower Court against Nga Lat, who 
-will get his costs in both Courts.” ir eae 
_ The District Judge has written this judgment so hastily that he has 
not even stated what the finding of the Subdivisional Judge is, and 
he has omitted to notice that. the Subdivisional Judge laid down an“ 
entirely different issue from the one sent down to him. 


This suit ought not to have been remanded at all. The Myodk, 
‘Maung Pe, framed the issues correctly from the pleadings of the 
yparties, in accordance with the provisions of section 146 of the Civil 
Procedure Code, to which the attention of the District Judge is - 
-directed. 

The issue suggested by Nga Lat in his memorandum of appeal as 

. to whether the land reaped by him was his or plaintiff’s had nothing 
to do with the suit. Defendant Nga Lat might have a large quantity 
-of land which he was entitled to reap. The registered deed filed by. 
plaintiff shows that Nga Lat has land adjoining the land from which 
the paddy in dispute is said to have been taken. The material points 
in this suit were :— am : 

(1) Did Nga Tha Maung make over the paddy on the land let 
jo SOS pie 
_ (2) Did the three defendants take the said. paddy ? 

‘What is the additional evidence upon which the Myodk Maune 

‘Thaik and the District Judge ptit'so much reliance ? : ee 
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-The first «witness is Nea Chan Mya, the elder brother of defendant 
‘Nga Lat, evidently a partial witness. 

"The second witness, Nga Po Mya, cultivated Nga Lat’s land, but 
does not know who took the paddy from the paddy-land cultivated by 

Nga Tha Maung and Nga Bwin Bu. 

The third witness, Nga Kya Gyi, cultivates land 10 acres distant 
from the land let to Nga Tha Maung, and did not see Nga Lat taxing 
paddy from that land. 

‘The fourth witness, Nga Myat Tha, says that his land adjoins the 
dand of Nga Tha Maung. He states that he does not know who took 
the paddy from Nga Tha Maung’s land; that he did not see Nga Lat 
take it ; and though he is unable to say who took the paddy, yet he 
asserts that if Nga Lat had taken it, he would have known. 

The last witness, Nga Kyi, is a brother-in-law of defendant, Nga 

. Lat. He says that, if ‘Nga Tht had taken the paddy, he might have 
‘known of it. 

The evidence of these witnesses is clearly of very little value. On 
the other hand, there are several witnesses for plaintiff who depose to 
having actually seen Nga Lat assisting in the removal of the paddy. 

They ane not related to plaintiff. There is no evidence that any of 
them are in‘debt to plaintiff, as is alleged by defendant Nga Lat in his 

appeal. 

h appears that Nga Tha Maung has absconded and Nga Lat’s wit- 
_ nesses state he owed money to Nga Lat. Nya Lat asserts that he 
‘did not know of the transfer of the paddy to plaintiff ; so it is not 
unlikely that he would take the paddy in satisfaction of the debt due 
to himself. Nga Lat and the other two defendants are connected by 
marriage. 

An appelate Court when it reverses the deena of the original 
Court on the merits of the case should show by its judgment that it 
has carefully, considered the evidence, and that it has good grounds 
for differing from the lower Court. - 

In the present case the District fudge adopted the opinion of the 
Myodk, who recorded the additional evidence, but the judgment of ‘the 
Myo6ék was so unsatisfactory that his opinion was entitled to very 
little weight. 

The decree of the District Judge is reversed, and the etree of the 
Myodk is restored. Respondent Nga Lat to bear all costs in — 
appellate Courts and in the p hives Court on remand. 


Before E. Hosking, Esq. 
MAUNG SHWE BWIN (Aprettant) 0. MA SON (ResronpEnt). 


tnd Bidoulae for appellant. Messrs. VanSomeren and Bagley for 
: -respondent. 


Registration Act, 's. HaBartition. deed on a divorce. 


An instrument whereby. a husband and wife on divorce agree to a. Partition. of 
their assets and debts, and which without any specific mention of immovyeable 
property actually operates to--give-one or. other .of the parties. an‘interest .of the 
’ ‘value of over Rs. 100 in immoveable property forming part of such assets, requires 
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to be registered under section 17, Registration Act, and. if _unregistered cannot 
affect the immoveable property or be received as evidence of any transacticn: 
affecting it. ~ pk eke ; ve 

THIS action was instituted by Ma Sén to recover Rs. 1,715 from . 
defendant Nga Shwe Bwinas her half share of their joint property. 
Plaintiff alleged that she and defendant executed a.document on the 
ist waxing Kason, B.E., 1254, mutually agreeing to a divorce ‘and to 
an_equal division of their property. 

Defendant first denied having signed the document sued upon, then 

admitted having signed it, but alleged that he did not know its. 
purport, He stated that he divorced plaintiff temporarily for miscon- 
‘ duct and did not agree to give her half the property. ieee 
The District Judge dismissed plaintiff’s claim on the ground that 
_she-was divorced for misconduct, and was not entitled to claim half 
the property. ~ ae 

On appeal the Commissioner found the document sued upon proved, 
and awarded plaintiff Rs. 1,355, with costs in proportion. 

Defendant Nga Shwe Bwin appeals on the. grounds that the deci- 
sion is against the weight of evidence, that the document sued upon - 
required to be registered, and that the suit is not maintainable in the 

.form in which it is brought. Mr, Bidoulac contends for appellant 
that the agreement (Exhibit A) should be set aside on the grounds 

‘ that defendant’s signature was obtained by fraud, and that, as it 

. affects immoveable property valued at Rs. 2,000, it required to be 
registered. Defendant at first denied having signed the agreement 
(Exhibit A), and at the settlement of issues by the District Judge no 
‘Issue was asked on the point whether defendant’s.. signature was 
obtained by fraud. The District Judge omitted to set out any issue in his 
judgment, and without any distinct finding of fraud treated the written 
agreement as of no binding effect upon the parties. If defendant’s 
signature was obtained by fraud, this should have been distinctly 
alleged by him, and an issue on the point should have been asked 
by his advocate. This not having been done, the charge of fraud 
cannot now be entertained. It is doubtful whether the District Judge 
had clearly before his mind the provisions of section 92 of the Evi- 
dence Act. 

By the agreement (Exhibit A) the parties agreed to a divorce and 
to an equal division of their property. Exhibit C is a schedule of the - 
property, and plaintiff alleges that it was made at the same time as. 
the agreement. It comprises, besides moveables, land of the value of 
Rs. 2,000. As regards the property, Exhibit A merely says “ they 
shall enjoy the assets and pay the debts equally.” 

The Commissioner in his judgment says:. “The plaintiff in ex- 
amination stated that she did not want the land,but required half the 
value. Having regard to the nature of the document, which is one 
agreeing that profits and loss, or assets and debts, shall be equally 

“divided, and to the fact that there-is-no-specific-mention—of-immoye-- 
able property in the deed, Iam unable to hold that the deed’ is value- 
less as regards the value of the immoveable property for want of 
registration.” , cae 7 ‘ 
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‘Both the Judges agree that the schedule (Exhibit C) was not 
prepared at the same time that the agreement (Exhibit A) was executed, 
but it is admitted to be a correct statement of the property. The 
agreement (Exhibit A) undoubtedly operated to give plaintiff an in- 
terest of the value of over Rs. 100 in immoveable property—land 
worth Rs. 2,000—forming part of the assets, and it therefore required 
registration, under section 17 of the Registration Act ; and not being 
registered it cannot affect the immoveable property or be received as 
evidence of any transaction affecting it. 

Plaintiff cannot avoid this difficulty by bringing a suit for money,. 
and stating that she does not want the land, but its value. Her claim 
to the value of the land is necessarily based upon her interest in the 
dand, and ‘her right to such interest is based in this suit upon the 
agreement (Exhibit A). 

Deducting from Rs. 1,355 the amount awarded by the Commis- 
sioner (Rs. 1,000), on account of half the land, plaintiff is entitled to 
recover Rs. 355. 

I vary the decrée of the Commissioner and award plaintiff Rs. 355 
with costs in proportion, and dismiss the rest of her claim, and order 
plaintiff to bear defendant’s cost on the part of the claim rejected. 


— 


Before E. Hosking, Esq. 
SUBRAMANI CHETTY (Appettant) v, FAKIR KAKA (Responpent), 
Mr. P. C. Sen for appellant. | Mr. O. F. Bagram for respondent. 
Promissory note—Oral contract of guarantee—Contradictory pleadings. 

_ Where a suit is brought by A against B as principal upon a promissory note 
signed by C, and A adduces evidence that there was a contemporaneous ora’ 
‘contract in respect of the note between A and B whereby B guaranteed,payment ii 
the event of C’s failure to pay, held that A cannot plead that Bis: both principa 

’ wand surety, the maxim allegans contraria non est audiendus applying. 

THIS action was instituted by Subramani Chetty to recover 
Rs. 1,699-4-0, due on a promissory note alleged to have been passed 
by Mami Kaka, defendant No. 2, acting as agent for Fakir Kaka, 
defendant No. 1, and by Musa Kaka, since deceased. 


The Myoék awarded the claim. ; 


The District Judge found that Mami Kaka did not pass the promis- 
sory note as agent for Fakir Kaka, and therefore varied the decree of 
the lower Court by rejecting the claim against Fakir Kaka. 


Mr, P. C. Sen.for appellant argues that Fakir Kaka is liable on one 

of two grounds—one ground being that at the time the promissory 

- Mote was given he entered into an oral agreement that if Mami and 

Musa failed to pay the amount due under the note, he would pay; the 
other ground being that Mami signed as agent of Fakir, 

: The suit being brought upon a promissory note and not upon an 
oral contract of guarantee, the first ground is not sustainable. 

_ _. Plaintiff has brought forward oral evidence to prove that Fakir 

-Kaka stood surety for Mami and Musa. Fakir could not be both 
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principal and surety; consequently the evidence adduced by plaintiff 
‘to prove that in this transaction Fakir was surety, prevents his being 
‘heard when ‘he also contends that Fakir was principal. Allegaus 
contrarta non est audiendus. 

The appeal is dismissed with costs on appellant. 


Before E. Hosking, Esq. 





"Civil Reference F, W. CHADWICK #. NAWSEE DEWRAJ.. 
No. 3s Charter. party—Parties to sutt. ca 
1892, If'the tne f peer : eae . 2 Bh 
December . : the master 0: a ship signs a charter party in his own name’as a ‘contracting 
76. Party, and at the same time discloses the name of his principal, he can sue upon 


— 


the charter party. But-if a master signs a charter party for the owner. asa con= 
tracting party, he cannot sue upon it. he es eee 
The owner of a ship residing in England can be sued in a Civil Ceurt in Burma 
for breach. of the charter party, provided the cause of aclion arose within the juris« 
diction of the Court in which the suit is instituted. eee : 
THE questions referred by the Commissioner of Arakan are :-— _ 
(1) Can the master of a ship signing a charter party, and at the’ 
same time disclosing the name of his principal, sue on the 
charter party? a 
(2) Can the owner of a ship residing in England be sued in a - 
Civil Court in Burma for a breach of the charter party ? 


- My answers to these questions are :— a. Be eho 
(i), lf a master of a ship signs a charter party in his own name 
' asa contracting party, and at the same time discloses the . 
‘name of his principal, he can sue upon the charter party, 
but if a master signsa charter party for the owner as a © 
contracting party, be cannot sue upon it. ve 
{2) The owner of a ship residing in England can be sued in a 
Civil Court in Burma for a breach of the charter party, 
provided the cause of action arose within the jurisdiction 
of the Court in which the suit is instituted. 

It is well settled law that the master of aship may sue upon a 
charter party made in his own name in the usual course of the 
employment of the ship (1). aie se 

“The master,” says Story,“ is treated not as an ordinary agent 
but as; in some sort and to some extent, clothed with the character 
of a special. employer or owner of the ship, and representing, not 
merely the absolute owner (dominus navis), but also the temporary 
owner or charterer for the voyages (exercttor navis)’’ (2nd edition, 116). 

If an ordinary agent enters into a contract, and discloses the name 
of his principal, he cannot himself sue upon the contratt unless that 
is one of the terms of the contract. (Contract. Act, section 230.). 

-~~Fhe-main-point-for-consideration._in_respect_of the first question. 
referred: to this. Court is whether the. disclosure of the name of the 
principal bars the master of a ship from suing upon a contract made 





(1) Story on Agency, Sth edition, 116, 161, 304. 
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in his own name. — I have not been able to find any direct authority: 
upon this point. The cases cited by the District Judge (1) relate to 
contracts made by agents who were not masters of ships. 

From the nature of the cases it seems to me that the disclosure of 
the name of the owner of the ship cannot affect a charter party made 
by the master of a ship. The name of the ship and some descrip- 
tion of the ship will necessarily be entered in the charter party, 
and if the name of the owner is not entered, or is not. known, 
it can usually easily by ascertained. In Mackinnon Mackenate & Co. 

vy. Lang, Moir & Co. (2), West, J. says: “A presumption, it is said, 
arises that an agent may sue and be sued where he has not disclosed 
the name of the principal. ‘ Disclose’ no doubt means to make known, 
and here, perhaps, there was no declaration—probably not—but the 
‘case may be supposed of the agent having contracted with the same 
charterers for the same ship shortly before or of the charterers to the” 
agent’s knowledge being by other means acquainted with the 
owner’s names. In such a case a disclosure will be impossibie, yet I 
do not think that the presumption would operate. The essential 
point is the knowledge, and here the names of the ship and the 
‘ registry number being given, the defendants not only knew that the 
agents were not owners, but could immediately find out if they did 
not know before who the owners were. This, I think, was equivalent 
to actual knowledge, and actual knowledge is equivalent to disclosure, 
the sole object of which would be to convey such knowledge.” On 
the other hand, Wilson, J., in Seopoormontan Chetty v. fleilgers (3), 
says he inclines to think “that if on the face of a written contract an 
agent appears to be personally liable, he could not escape liability by 
the evidence of any disclosure of his principal’s name apart from the 
document.” 

As Mr, Justicé Wilson merely expresses an opinion, I think I should 
follow the ruling of Mr. Justice West, who refers in his judgment to 
the Calcutta case, and had doubtless considered Mr. Justice Wilson’s 
opinion. As then the names cf the owners of a ship can usually be 
ascertained, the usage for masters to sue upon charter parties made 
in their own names could hardly exist, if there were not also the rule 
that the disclosure of the name of the owner should not debar a master 
from suing, : 

In Priestly v. Hernia and another (4), Baron Bramwell says: ‘It 
is certain that the master’s liability is founded on the same consider- 
-ation as that of.an ordinary agent, namely, he makes the contract in 
his own name.” The effect of the disclosure of the owner’s name 

“was not material in that case and was not apparently considered, 

In Farmer v- Davis (5); Lord Mansfield said: “ Whete a captain 
- contracts for the use of the ship, the credit is given to him in respect 
of his contract; it is given to the owners, because the contract is on 


Ferree a! 
(3) IL.R., 5 Bom, 5845; LL.R., 7 Bom., 51; and I.L.R., 5 Cal. 71. 
(2) LL.R., 5 Bom., 589. ee ae 

(3) ILL.R., 5 Cal. 79. _- 

(4) 34 Law Fournal, Common Law, 176. 

(5) Term. R, 109 (Story on Agency, 298, note 2), 
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their account, and the tradesmen has likewise a specific lien on the 
ship itself. Therefore, in general, the tradesman who gives that 
credit debits both the captain and the owners.” From this.it appears: 
that, though the tradesman knew at the time of the contract the 
names. of the principals, he would, according to custom, hold the 
captain as well as the owners responsible. The obligation is not one- 
' sided, but is mutual and reciprocal, “ We have seen,” says Story, 399, 
“that the master of a ship is ordinarily liable on all contracts (relative 
to the repairs and usual employment of ships‘ and other. incidental 
contracts) made in virtue of his office; and there is a reciprocal 
obligation on the other party to the master. Indeed, it would: be an 
anomaly to hold that the contract is, for the purpose: of charging the 
master, personal on his part; and at the same time that there is not, 
on the other side, a correspondent responsibility to him, since the | 
foundation of the contract in every such case must bea mutual and 

reciprocal. cousideration, sufficient to evade’a mutual and reciprocal 

obligation.” {am of opinion that, in the case of a contract made by 

the master of a ship, disclosing the name of the owner of the ship, 

according to mercantile usage, there is an implied contract that the 

master may, sue or be sued upon the contract. 

The. question whether the contract now sued upon was made by the 
plaintiff-in his own name has. not been referred, but I may note that 
the facts are very similar to the facts in Leonard v. Robinson (1) 
‘as stated at 78, IL.R., 5 Calcutta. The opinion of the Commis-. 
sioner is in accordance with the ruling in that case. As to’ the second. 
question referred, I think the law is quite clear. Under .section 17 .. 
of the Civil Procedure Cade a Court.has jurisdiction subject to limita- 
tions set out in preceding sections to try any suit in which the cause 
-of action has arisen within the local limits of its jurisdiction. So far. 
as the jurisdiction of the Court is concerned, it is immaterial where 
the defendant resides, if the cause of action arises within the said 
limits. Where an agent is himself a contracting party, he sues in his 
- Own right and may either sue in person or by a recognized agent; it is 
not necessary that he should himself be a récognized agent of the 
principal within the meaning of section 37 of the Civil Procedure Code. 


Se umnte’ 





Reference by the Commissioner of the Avakan Division. 


APPELLANT sued the respondent in the Court of the District Judge of Akyab to 
recover Rs. 5,782 freight, demurrage, &c., due. Respondent pleaded that the appe- 
lant “had no right to sue, as he'was not an’ authorized agent. (sic) under section 
37 of the Civil Procedure Code, and that section 230 of the Contract Act applied.: 

- After a consideration of the. section above quoted and the decisions cited below 
the District Judge dismissed the’ suit. : : d 
. | 1, Mackinnon Mackenzie and.Company ve Lang Morris and Company, I. L. Rey, 

5 Bom., 584. : - 5 a © te 
3. Hasonbhoy Visram-and othersv H, Chapham,-}.- Henderson, -@e,1-L.R,,.... 
7 Bom.,51.  - mf 





@)s. E, and B, 125. 
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- 2. Soopoormonian Chetty v. Heilgers, 1.L.Rey 5 Cals 71. 


The appellant now appeals on the following grounds :— 

(1) That the appellant is a contracting party to.the charter party in 

. question, and as such has a right to sue the defendant, : 

(2), That H. Wilson and Company are not described in the said charter. 
party as a contracting party to the charter party and they cannot be 
sued or sue upon it at law. . . 

(3) That the lower Court erred in disposing of.the plaintifi’s rignt to sue 
without admitting the charter party upon which the suit is brought, and 
which was produced by the defendant at the instance.of the plaintiff. 

(4) That the lower Court erred in disposing of the question of the plain- 
tiffs right to sue without admitting the documents produced by the 
plaintiff and the documents called for by the plaintiff from the defend- 
ant, which will prove that it was the intention of the plaintiff and the 
defendant that the plaintiff should have the right to sue and be sued 
on the charter party. 


The charter party purports to be an agreement between the master of the ship 
Blenheim, F. W. Chadwick, and one Nansee Dewraj of Akyab, to convey “rice © 
in bags and loose paddy” to Rangoon within 15 days, at the rate of Rs. 4 per 
ton of 20 cwt., and is signed “ by telegraphic authority for H. Wilson and Company, 
F, W. Chadwick, master,” and there is a native signature below this which [ pre- 
sume isthe respondent’s. Taking the first and second grounds of appeal together, 
there is no doubt that the name of Wilson and Company is not mentioned in the 
body of the charter party, and the only disclosure of the firm is the note made by 
the master. Why he made this note I cannot understand. ; 

The first and second grounds of appeal must be taken together. Taking the | 
whole of the charter party into consideration, I think that the intention was that 
tespondent should contract with the master (plaintiff) only. Taking into considere' 
ation the Mercantile law as laid down in the “ Treatise of the law of Merchant 
Shipping,” by D. Maclachan, M.a,, B.L., page 135; Smith’s Mercantile Law, page 
290; Greenhow’s Shipping Manual, page 36; and Lee’s Law of Shipping and 
Insurance, page 75, where it is noted as follows: “In a foreign part the captain 
has full power and authority to enter into a charter party in the usual course of the 
ship’s employment; and in the absence of fraud such contract is binding on him- 
self personally as the known and accredited agent of the owners, to the amount of 
the value of the ship and the freight.” 

Alter aconsideration of the above authorities on Mercantile law, and the case of 
¥.S. Dods and others v: C. E, Stewart, given at page 341 of the B. L. R, Volume 7, 
i think there can be no. doubt that the master can enter into a charter party as the 
present one, and that he has the right to sue on it. In my opinion the note “By 
telegraphic authority for H. Wilson and Company” is superfluous and cannot 
-affect the master’s right to sue. The master is the owner’s agent, but by the 
Mercantile law of England he has special authority in cases like the present. 
I think it is evident that this authority is needed owing to the particular circum- 
stances and conditions under which trade has to be carried out. The case of 
_ Murtunjoy v. Cockrane, 10 M. 1. A. 229; page 243, shows that the Mercantile law 

of England must be had recourse t> to determine the extent of an agent’s authority. 
I think, then, that by the Mercantile law of England the master can sue and 
iat this is to be implied that such a contract existed when this charter party was 
rawn up. ; c 
Another point has been raised in appeal which is not alluded toin the ground 
of appeal, namely, that if the master is found to be an agent for the owner whose 
name has been disclosed, that he has the right to sue under clause (3) of section 230 
of the-Contract Act, as the principal cannot bé sued. The learned counsel for the 
appellant urges that H. Wilson cannot be sued as he resides out of. the jurisdiction 
of this Court and out of India. For the respondent it is urged that under section 
8g of the Civil Procedure Code the appellant can be served with a summons and 
sued, as the cause of action arose within the jurisdiction of thisCourt. 1am inclined 
to think that section 89 is intended to apply to the case of persons residing in 
Native territory in India. 1 am doubtful if it applies to a case like the present, in which 
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the principal resides in England. If it does not apply and: the principal therefore 
cannot be.sued, then clause (3) of section 230 of the Contract Act applies, and the 
_agent cansue.. The questions raised are so important to the mercantile commu: 
nity, and as I have doubts on the questiors raised, I willrefer the case to the Court 
< as Judicial Commissionér under section 21 of the Burma Courts Act, XI of . 
1889. . 
The questions 1 refer are :— ; P 
“(1) ‘Can the miaster of a ship signing a charter party, and at the sametime 
. disclosing the name of his priitcipal, sue on the charter party P 
- (2) Can.the owner of a ship residing in England be sued in this Court.for a 
breach of a charter party f 


INDEX, 


A 


“Page 


AsrtMent—Responsibility of holder of excise license—Sale sn breach of: 


license by servant—see Responsibility of holder. of exciselicense. rae 

Spectators~-Gambling Act, s. 13—-see Cock fighting. 

ABUSIVE LANGUAGE, USE OF—AMOUNTING TO AN OFPENCE—Indian. Penal 
Code,’ s. 294—Alternative sentence.-A woman. abused her husband: 
in language and under circumstances amounting to an offence under. 
section 294 of the Indian Penal Code; for this she.was ordered:to pay 
a fine of Rs. 20, and in default of payment, to undergo one month’s 
simple imprisonment. In passing such alternative sentence, the Magis- 
, trate apparently intended to inflict a pecuniary punishment which would 
‘ cause the woman a serious difficulty to meet. The finé was: paid. 

“ Held, that the sentence was unduly severe. 
Queen-Empress v. Mi U Ri tes 

AccomPiice-—-Evidence Act, s. 114—-Excise Act, ak policeman procuring 
an illegal sale of liquor in order to obtain-a.conviction,.is an accom: 
plice, whose evidence, if uncorroborated,. ought not to be accepted ag 
‘sufficient. 

Mi The Uv. Queen-Empress 
, EVIDENCE oF—Confessing co-prisoner—Corroboration—see Evie 
dence of an accomplice ... eee eee 
Irregularity tn tender of pardon—Misdirection—see Evidence... 
Act XVIII oF 1850—~see Judge. 
Act XXXVI oF 1858—see Lunatic. 
Act XLV or 1860—see Indian Penal Code. 
Act V_ oF 1861—see Police Act. 
Act VI or 1864——see Whipping Act. 
Acr X oF 1865-~-see Buddhist Law, Succession. 
Acr X oF 1265--see Succession’ “Act. 
Act If] or 1867—~see Gambling Act. 
Acr I or 1868-—-see General Clauses Act. 
Acr. VII or 1870-—see Court Fees Act. 
Act X or 1870—see Land Acquisition Act. 
Acr XXVI or 1870—see Prisons Act. 
Act | or 1871—see Cattle Trespass Act. 
Act I oF 1872--see Evidence Act. 
Act IX or 1872——see Contract Act. 
Acr Il or 1873—~see Burma Ferries Act. 
Act VII or 1875—see Burma Fisheries Act. 
Act 1X oF 1875-—see Majority Act. 
Act II] or 1876—see Burma Land and Revenue Act. 
Act III or 1877—see Registration Act. 
Act XIII or 1877—see Embankments Act. 
Act XV or 1877—see Limitation Act. 
Act I or 1878—see Opium Act. 
- Act XI or 1878—see Arms Act. 
Acr I or 1879——-see Stamp Act. 
Act II op 1880—see Burma Rural Police Act. 
Act XXII or 1881—see’ Excise Act. 
Act VIII oF 1882—see Indian Penal Code. 
Act X or 1882——see Criminal Procedure Code, 
Act XIV or 1882—see Civil Procedure Code. 
Act XVI or 1884—sée Burma Gaming Act. 
Act XVII or 1884—see Burma Municipal Act. 
Act VII or 188g-~see Succession Certificates Act. 
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Act XI or 1889~see Burma (Lower) Courts Act. 
Act Ill or 1889—see Lower Burma Village Act 
Act V oF 189¢—-see Burma Forest Act. 

‘Acr IX or 1890——see Railways Act. 


Act X oF 1872, S. 434, AND Acr X OF 1882, S. 235——Robbery with grievous : 


hurt-——Cumulative-sentence—see Robbery with grievous hurt 
Act VISL oF 1882, s. 1—~Act I of 1868, s. 5 (General Clauses Act)—Impri- 
: sonment in dofartlt of payment of fine, Indian Penal Code, s. 64—Police 
:Aét, ss. 34, 37 to 4o—see Imprisonment in default of payment of fine .... 


Acr XI oF 1889, s. 79-—-Burma Courts Act (XVII of 1875), s. 89--Aduo- - 


cates’ fees—-Taxation—see Advocates’ fees i 
ADDITIONAL property —Mutual mistake—Consent “to refer to arbitration 
~-see Arbitration ‘ 


ADJOINING WASTE LAND, Trrux TO—as. OPPOSED TOA GRANT ‘THEREOF 


Land and. Revenue Act and Rules—A_ cultivator has no legal claim 
_ which can be recognized by a Civil Court ‘to be allotted land adjoining 
his holding.” If a circle thugyi acts improperly and in @efiance of 
prevailing usage in allotting such land to another person, it is only by 
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petitioning the superior Revenue authorities that the occupant. of the 


adjoining holding can obtain a.grant. 
Maung Pho Hla v. Maung Sin see 


Avmisstons—Doubdle conviction—Excise Act, ss, 39 “and 4i—~Indian Penal 


Code, s. g1—Evidence Act, “s. 18——-Hearsay Evidence——Sentence—see 
Double conviction 

‘ADMIXTURES OF orrun—Kunbon— Opium Act, Ss 4—Rules under. the 
Opium Act—see Kunbon ... 

ADOPTED CHILD—Second wife—see Buddhist Law, “Fahediiance « 


ADOPTED son—Separation~—Undutiful conduct—see Buddhist Law, Bae 


sion . 

ADOoPTion—see Buddhist Law, Adoption | 
Inhevitance—see Buddhist Law, Inheritance. 
“ADULTERY-~Husband and wife—Maintenance—Cri minal Procedure Code, 

s. 488—-see Muhammadan Law, Adultery 
‘ADVERSE, POSSESSION~—see Possession. . - 
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Apvocares, Tuirp ciass-~Burma Courts Act, sé 86 end 89—Criminal 
Procedure Code, s.3¢o——Sessions Judges may allow grd class Advo-.. 


cates to appear, plead, and act before them in criminal appeals. 
Travers Drapes 
ADVOCATES’ vers—Toxation—Burma Courts Act (Xx VIT of 1878), s, 8, 
Act XI of 1889, 5. 79.--An Advocate cannot sue his client for fees for 
business done in any Court until they have been allowed on taxation. 
The words “business done in any Court” are ‘intended to include 


professional services rendered about the suit or litigation and are not con- . 


fixed to such services performed within the walls of the Court. 
Payne vy. Paul see 


AGREEMENT-~ Whether condition or object unlawful on ground of being 


opposed to public policy—Contract Act, s. 23.—An agreement in which _ 
the defendant, who was Khazanchi of the Bank of Bengal, promised to 


vee 25). 


599 
350 


619 ; 
33 


mete) © 


100 | 


506 . 


260 


.204,, 


inditce the Bank to advance money ‘to the plaintiff, was held void as 


immoral. 
Pa Thet Hnan v. San Paw is 
-Void agreement—Contract “Achy. Ss. $. 9: rte agreement “by A to pay 





B in case ot success Rs. 30 in consideration of his moving a higher Court. .. 


to revisea fine imposed by a eg is not void as immoral or 
...epposed to public policy. 


169. 


Maung Myat Ev. ‘Ah Dain Shok ~ Roe oe a 


Awarp-—Private and public trust for ‘yeligious or " charitable. purposes— ie 


Civil Procedure Code, ss. 518, §20, $22, §39——see Arbitrators 


ALIZNATION OF PROPERTY BY A BUDDHIST BEFORE DEATH—Wll—Suc- - 
cession—Drstyibution by Buddhist Law of the estate of adeceased Bud- 


dhist in certain fixed shares—see Buschist Law, Succession, Will 


132. 


303 


“95 


a 
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ALTERNATIVE CHARGES——see Charge. 
‘tom ——-— FINDINGS—~see Charge, Alternative charges sea ne 
RELIEF—TFoinder of causes of action—Civil Procedure Code, s 45 
-~see Joindér of causes of action... ve tee soe 
SENTENCE—see Sentence. ij 
ANCESTRAL eSTATE—Burden of proof—D 
Burden of proof ne aes as fave oa 
Co-heiys—Sale of a divided portion of property belonging to the 
Edis Wiliass6 of preeemption—see Buddhist Law, Ancestral estate ... 
omens veemption~-Sale to strangers~—see Buddhist Law, Ancestral 
estate ike pes ae see ate 
Sale--Consent of co-hetys-~see Buddhist Law, Ancestral estate ... 
mms ee Wi dower-—Wife’s mother—see Buddhist Law, Ancestral estate ..: 
a —— Will—see Buddhist Law, Ancestral estate... ae ae 
mmo, POSSESSION OF -~Widow——Sistey—-Division——Burden of proof=—see 
Buddhist Law, Ancestral estate ey Sig an 
language~Separate trials-——Sentence-—see Indecent 








svision—see. Buddhist Law, 











ee 


Annovance-—Indecent 
language ee vee ase ons sie to 
Apostasy —Profession of faith—Estoppel under s.115 of the Evidence: 
; Act—-Divorce--see Muhammadan Law, Husband and wife : cee 
omen —— Restitution of conjugal rights—see Muhammadan Law, Husban 
and wife sip su ave a 06 toe 
AprEaL—Burma Courts Act—see Limitation Are 34 on 
Limitation Act, ss. §,1§7-see Limitation... ory 





Lower Burma Courts Act.—Caution to be used by a Court ‘of 
civil appeal in disturbing a finding of fact by a Court of first instance. 

Bux Ally and another v. Lall Mahomed ees ae ws 

Aprettate Court—Principle of decision on second appeal—-see Judg- 








ment oes - one woe ee nee 
———-——Interference with findings of fact—see Civil procedure nai 

: Interference with finding of fact—see Finding an er 

Reversal of decree—see Judgment ’ tu see oe ie 





‘ APPLICATION FOR Copies—Limitation Act, s. 12—~see Copies ‘ 
APPLICATIONS SENT BY POoST—Civil Proceduve Code, s. 36.—A Civil 


Court should not take judicial notice of applications made to it by post 


for the adjournment of a suit. 

Maung Po Kany. Agun Salaboy eee es 
AppPRover, TESTIMONY OF—see Testimony of approver ier 
Arakan Lanp Revenue Rutes—Ownership of land--Burma Land and 

Revenue Act, ss.2, 28—Civil’ Procedure Code, 's, 211—Settlement-- 
ry decree~-Mesne profits—Wrongful possession—~see Owriers 


see aoe 


Declarator. 
ship of land .. ° es one ons com aa 
er to arbitration—Additional property— 


ARBITRATION-~Consent to re : t 
Mutual mistake-—Where a dispute about succession was. referred to 


arbitration and it was found after the award that the property was 
larger than was supposed at the time of the reference: f 
Held, that the plaintiff, though a party thereto, could claim her share 


in the additional property. 
Ma Pwav. Ma Buin wee seat ae ‘ 
ARBITRATORS—Civil Procedure Code, ss. 518; §20, 522 and 539-—Award— 
Private and public trusts for religious or charitable purposes-—The 
plaintiffs alleged that they and the defendant were heirs of their grand+ 
mother, who had Jeft them certain land on the condition that the proceeds 
of a portion thereof should be set apart to feed a péngyi of a certain 
kyaung. The heirs then proceeded to divide the inherited property, and, 
at the time of the division, the portion set apart for the benefit of the 
péngyi was made over to defendant in trust to administer in accordance 
with the grandmother’s wishes. After sqme years, according to the 
plaintiff's case, the defendant committted breach of trust by mortgaging 


and selling the trust property for his own benefit. Plaintiflsaccordingly 
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sued under section.539, Civil Procedure Code, to recover. possession of © 


the land thus alienated by defendant and to-have their right declared to 
administer the trust property for the benefit of the-péngyi, : 


Heid, that the plaintifis being co-heirs with defendant of their, grand- 


“mother were interestedin seeing the trust carried out, and were there- 


fore entitled to sue. 


Page. 


| Held, farther, that the'suit should not: have been instituted under 


section $39, Civil Procedure Code,,which referred not'to private trusts, 


but to public trusts for religious and charitable purposes. | rig 
Held, further, thab when a case is referred by a Civil Court: to arbi- 


tration under section +508, Civil Procedure. Code, and’ the arbitrators . 


deliver their award in due course, the Court, is bound, under section-522,. 
to deliver judgment in accordance with the award given, unless there are. 


grounds for setting it aside under section 518 or section 520. 
Nga Shwe Maung and Mi Sein v. Nga Shwe Lin and Nga Po Twe ae 
Arms Act—Sanction of District Magistrate--see Possession of arms 
——-—-SS. 4, 14, 19 AND 29—see Possession of a bayonet 
An agreement authorizing,a person’named to sell-arms under a license 
granted to and in-the name-of acertain licensee was not illegal, though 
amounting to a virtual transfer of the license. x 
Eugene Badelier v. Rebecca Chill dani ves eer wn 
Assent or HEIRS.—Religious offering—Estate of decéased Buddhist—see 
Buddhist Law, Religious offering. ... , eee : aed 


ASSISTANCE IN. SickNESs~—Funeral ceremonies*—Exclusion from inherit- | 


, ance—Desertion——Will—see Buddhist Law, Inheritance 


AreT PROPERTY —Let-tet-pwa-—Succession—Partition—see Buddhist Law, 


Succession. ase 


ATTACHMENT—Bond fide interest.--A “Magistrate "ls bound’ to judicially 
enquire into and. decide a claim to property attached under his orders 


302: 4 
536 


i vee 4265 
Arms Acr anp Rutes—License fo sell arms-—Transfer of license.—. ie 


168! 
46 
46: 


223, 


in attempting to recover a fine, A claimant must be given an oppor- __ . 


tunity of showing a bond fide interest in such. property before it was 
‘attached. s : 
Queen-Empress v. Mi Myaing eee i Regs Se Sta als 
ATTEMPT AT CULPABLE HOMICIDE—~Attempt at murder——Grievous. hurt 
seeAttempt at murder... ve us ah BS ces a 
ATTEMPT AT MURDER—Attempt at culpable homicide--Grievous .hurt.— 
Inthe absence of any evidence to show that the wcunds inflicted by 


“ete 


en 


332°. 
466. 


accused on the complainant are dangerous ‘or likely to cause death the _ 


accused cannot be convicted .of attempt to murder (section 307, Indian 
Penal Code), or attempt to commit culpable homicide (section 308, 


Indian Penal Code). The accused can only be convicted of the offence: 


of voluntarily causing grievous hurt. Sections 307 and 308, Indian 
Penal Code, explained: 
Nea Shwe Nwev. Queen-Empress 4. eae: Hoae: ees 
ATTEMPT TO COMMIT OFFENCES—Whipping Act—Indian Penal Code, s. 75. 


—The Whipping Act does not authorize the punishment of whipping _ 


forthe offence of atternpting to commit theft in a dwelling-house or 
vessel punishable under sections 511 and 380, Indian Penal Code, nor‘is 
section 75 of the said Code applicable in cases of conviction under 


‘section 511 of attempts ‘to commit offences punishable under Chapter: 


“XVII with imprisonment. for three years. and upwards. oar 
Quesn-Empress v. Nga Po Hlaing and another... one v0. 
ATTEMPT TO COMMIT THEFT—H fected theft—Indian Penal Code,. 88: 379s. 


380-—Whipping ‘Act, s.. 3-—Whipping—An. attempt to commit theft. 


under section 379.0fthe Indian -Penal. Code. is not- punishable with 
whipping, and a conviction first-of an attempt under -section. 379, and 
then a conviction’ of an effected theft under the same-section, will not 

justify a double sentence of imprisonment and whipping. ~ ae 
Queen-Empress v, Abdul Masjid “eee wigs whi. Fae 
~——— Whipping Act, s. 2.—The-offence of'theft is completed . when there: 
is a dishonest moving of property, even though the property is not 
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detached from’that to which it is‘secured. A sentence of whipping may me 
not be passed under Act VI of 1864 for an‘attempt to commit an offence 
which is punishable with whipping under-that Act. 

Queen-Empress v. Nga Po Hle and another Ses 309 
ATTEMPT TO .WAGE wan—Rebellion--Dacoity—Magistrate—Furisdiction 
—~see Rebellion eee wae owe we 158 
B 
BAILEE, | Sune By-=Qualified possession of goods by. vendor—Title~-Indian 
Contract Act, s. 108, exception 1~-see Sale by bailee : gir 
Bginckt on PYAUNGCHI--Rules under the Opium Act. ~-Beinchi or 
pyaungchi, when removed from the: opium- pipe and reserved for further 
use, is a “preparation of opium” within the meaning of section 3 
of the Opium Act, and its possession is illegal under section 4 »-inas- 
. much as it is not permitted by the rules: framed under the Act. 
Queen-Empress v. Nga Paw Gale wes ane ae O17 
BELONGING TO A BAND OF DACoITs—Sentence—see Sentence ... : ane 440 
BonA FIDE INTEREST—see Attachment see 332 
BowA-Fipg PURCHASER—Gift— Notice—see Buddhist ‘Law, Gift cin UE 
BREACH OF PROMISE OF MARRIAGE-~Burmans-—Seduction--Damages——see 
Buddhist Law, Breach-of promise of marriage .. 3 
BROTHERS AND sISTERS——Order of succession-~-Inheritance-—see Buddhist 
Law, Succession see tes 37 


Buppaist Law——Adoption.—No ceremony or document is required to 
constitute public adoption. There must be a request from parents and 
a notorious and a public taking and bringing up-in order that, or with 
the understanding that, the child shall inherit. ‘The open bringing up of 
a child for many-years where the adopting parents are childless, and 
the child is a niece, considered cca evidence of eae 
Ma Gun v. Ma Gun see 
Adoption A Buddhist can adopt a child, he having. a child of tits 
own-at the time. or 
_ Ma Buin v. Ma Yin oe soe . 100 
Ancestral estate—Co-heirs~-Sale of a ‘divided portion of pro- 
perty belonging tothe family-—Right of pre-emption.—After division 
of ancestral estate, the holder thereof being a member of the famiiy, | 
wishing to sell the land ‘falling to his share, nvust offer it first to his co- 
heirs, and a sale'to a: stranger, without such offer being.made, is invalid. 
Ma Ngwev. Lu Bu and Shwe U a ves 76 
Ancestral estate-—Possession of ancestral estate—Division— 
Widow--Sister—Burden of proof.--The widow is entitled to retain 
possession against a sister of ancestral estate redeemed by her-husband 
and worked by him, although there has been no actual -division by 
measurement or-express agreement. Separate possession and separate 
‘ living wilt shift the burden ‘of proving the property to be joint estate on 
the party. alleging the property to be joint. . 
MG Fyu vit Bon Dok tee oe = 35 
Ancestral estate-—Pre-emption—Sale to strangers-—When ances- 
‘tral iproperty thas passed into the hands of third persons, the. heirs 
of the original owner have a right to the first offer should the. possessor 
wish to sell. One of the co-heirs of ancestral ‘undivided:estate, should he 
wish to sell his ‘share,-is bound to offer it first to his co-heirs. Anda 
sale to:strangers‘effected without such offer-is invalid if the co-heirs 
promptly.assert their right. 
ae Myaing v. Mi Baw and Sour others ee : 39 
Ancestral estate--Sale~-Consent of co-heirs. ==Consent of all the 
co-heirs is necessary to the sale of undivided ancestral property. 

A sale-effected without such consent is invalid, even to the extent of the 
vendor’s own share. : : 
Mi Te and Maung Saung v. Po Maung and four others sss ow | 4K 
Ancestral estate--Widower--Wife’s mother—On the death 
of a wife, the husband is entitled to retain possession of his wife’s 
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share: in ancestral estate which has-been in their separate ppasession, a 
to the exclusion of the wife’s mother, ae 
Mi Tun Byu and three others. Nga Yan_. wae wat a albeiy? 282 
Buppuisr ‘Law—Ancestral estate-+Will.—The right: toshare in . aiuedteal , 
estute is not affected by any instructions or will on the part of a co-heir. ° 
La Uv. Mi Saung Ma... es w. 2 
~——-—— Breach of promise of marriage —Burmans--Seduction—Damages, 
-~An action for breach of promise of marriage between Bur- 
mans can be maintained. ‘Where the ‘plaintiff in such an action has. 
been seduced by the defendant, it is permissible, in assessing damages, _ 
- to take into-consideration the altered social position of the ‘plaintiff by — 
the defendant’ s conduct towards her, of which the seduction forms. a 
art. se é 
Hea Hinaie ¥ Ma Pwa Me sae? me, Aye ke SBE 
Burden of brouf--Diutston—Ancestval estate-—The burden of 
proving the division of ancestral property’ lies upon the patty assert- , 
ing division. 
Ma Hnin Siv. Ma Hnin Yi and Ma Ru ‘autve bec Rea Bu) 
Burden of proof—Widow’s right of disposal of " property.— cern 
By Buddhist Law children have rights in their father’s property as well 
as the widow, who may use it for necessary subsistence, but cannot, ° 
except for their benefit, dispose of it otherwise. In case of sale by 
her, the burden of proving necessity for the sale would rest ‘on the 
purchaser. bt nae 
Nga Shwe Yov. Mi San Byu and others - wade gvee TOR: 
——-——,, COURTS HOW FAR BOUND BY. -~In matters other Suu succession, © 
inheritance, marriage, or religious usage, our Courts are ee by 
Buddhist Law so far as it is just one equitable. . : pa 
Mi Nuv. Maung Saing and Mi The U ce Bo eine BM 
——+— Divorce—Evidence of divorce-T hough it often napech that 
partition of goods evidences a divorce and a. deliberate intention to: 
terminate the status of marriage, it is not essential to the validity. of the’. 
divorce, which may be proved by other evidence of intention showing - 
that a termination of the marriage and not a mere ene a na 
tion was dgiberately intended. ig Renae 
Nea me v. Ma M: re vas "See 206 
owe Divorce—Forfeiture of property. 8 woman who has obtains a. on 
divorce by a decree of the Court cannot be made to relinquish all her 
property. The forfeiture of property appears to be a punishment for 
improper desertion and -cannot therefore follow a a diane decreed by 
the Court. = 
Maung Po Lat v. Mi Po Le on ves she "2. sey @ERS 
‘Divorce--Grounds of divorce. —Before a Court can order divorce 
against ‘the wish of one party, there must be proof either of some 
fault’ committed against the other of a sufficiently serious nature to 
justify divorce according tothe Dhammathats or of some evil deed for . 
which’ a separation of destinies can take place. Mere willingness on 
the part of one party to pay ko-bo or tosurrender the whole of ‘the joint. © 
property cannot. be treated as one of the grounds sanctioned ° by the ° 
Dhammathats for a divorce. r ; ; 
Mi Pa Duv. Maung Shwe Bauk ie fe Bee COT 
Divorce~-Intimation of divorce by writing-—Conditian - of mind 
wife.—The mere sending to the wife a “writing intimating an 
i to divorce her (the wife being ‘at the time out of her mind) | 
does not constitute a valid divorce. . ee: 
Mi Chin Mari and three others v. Mi Tu Ma + os 9g 
Divoree—Iis validity.—A divorce between Burman Buddhists as 
. may be valid without a decree of Court or a written BESPaeat ne 
between the parties. - i ; ; : 
a Hnin Ngon v. Nga Aung aie another’ 7 TRS de. See 7B 
«Divorée-—Partition of property. -- Where husband and wife both 
- assent ‘to divorce and no fault is proved, each i is entitled to take back 
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property brought at marriage, and to an equal division of the peoperty 


that may have been acquired conjointly during marriage. 
Mi Dwe Naw v. Maung Tu sca is oh dee 
Buppuist Law—Di sorce--Re-marriage—-Partition of property—Proce- 
dure—-Finding on issues.—In the absénce of special circumstances, it 
is presumed that the affairs of people divorcing and re-marrying are 


settled definitely at the divorce or re-marriage. Courts ought to record 


distinct findings on each issue. 


Maung Shwe Lin v. Mi Nyein Byu ... wee tee “* awsei 


Divorce—Right of divorce on mére caprice—There is no right of 

divorce on mere caprice in a Burman Buddhist husband or wife. 
Nga Nwev. Mi Su Ma .. 

———— Gift—Bond fide ‘purchaser~Notice,—T he Courts will protect z a 
bona fide purchaser for value, without notice, against a person claiming 
under a deed of gift not followed by possession. 

Nga Myat Ok v. Nga Bo 

—— —— Gift—Pessession-—Revenue Register. —Except in the case of a 
gift made to a child entering the priesthood, a gift is not complete 
without delivery of possession, even though there bea written deed of 
gift, or though the name of the donee at the instance of the grantor be 
entered in the revenue register. 

Maung Niv. Nga Po Min and Ma Pu ae tee 

omen — Gift-—Priesthood.—Absencé of possession does uot invalidate a 
gift made on the occasion of a child entering. the priesthood. But the 
Courts cannot decree possession of the gift t to the donee until the 
death of his parents. 

Nga Pan Uv. Mt Kyu and two others 
Gifts—Revocation.—The right in property “obtained by gift where 








the gift has been accepted under a condition, express or implied, . 


to support the donor, will terminate if the donee. neglects to fulfil the 
condition. A gift from a parent to a child does not raise by a necessity 
the inference that the child is bound by a condition of the gift to support 
the parent. In cases other than those of inheritance, succession, mar- 
riage, and religious usage, the Courts should, before applying the Bud- 
dhist Law, look at the effects of their decisions and consider whether that 
law is equitable. Although under Buddhist Law a donor who has 
become poor may revoke his gift, the Court declined to apply the 
law where a gift of immoveable property had been perfected by ten 
years’ possession, and where the donee’s name had been registered as 
Owner. 
Mra Do Aung v. Shwe U S 
wwe ——Husband and wife—Divorce—Foint property. -~A woman having 
‘a separate establishment~from her husband_and taking no_ share 
, inthe management of his business, and performing the duties of a wife 
no more than by receiving his visits, is not entitled to hold the property 
‘acquired by her husband, who carried on his business in the house of 
his first wife as joint property. Wherea divorce takes place against 
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the wish and without any fault on the part of thewife, the husband may . 


take back his separate Property. 
Maung Kyin v. Ma Saung ane ae 
amma Tushand and | wite—Divorce——-Partition of property. —Where 
husband and wife both assent to divorce and no fault is proved, each 
is entitled to take back property brought at marriage, and to an equal 


division of the property that may have been acquired conjointly during 


marriage. 
Mi Dwe Naw v. Maung Tu oe aes 





Restitution of conjugal rights ai es ase 
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Husband and wife—Divorce—Right of divorce om mere caprice-~ 
Restitution of conjugal rights-—see Buddhist Law, Hasband and. wite,. 
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Husband and wife—Dominion over joint property.--Three eS 


viii INDEX, 


maintenance required ‘before the wife can contract a second marriage 
The: Burmese law recognizes the husband as lord of. his household, 

- The wife cannot retain possession of joint property in-opposition-to her. 
husband.’ .Solong as marriage subsists, -the.Courts cannot decree.an 
', absolute dominion over. it-to eithe® husband -or wife, but the husband, 
rather than-the wife, is-entitled. to:retain.possession of it -in trust for-both, 
Maung Ko and. Ma Shwe Get v. Ma Me.and three others  ... bids 


‘ Buppuist: Law——Yusband and wife--Husband’s debt.--The wife ‘is: not 
personally liable for an obligation contracted by her*husband, who had 
been absent from’home three years. In-matters other than succession, | 
inheritance, marriuge-or-religious usage, our Courts are-only bound by 
Buddhist Law so far as it is just and equitable. : 

Mi Nu v, Maung Seing and Mi The U aon Be tice oe 

‘mm Husband and wife--Indian Penal Code, s. 324.-—There is no justi-: 
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fication in law for the notion that a husband has a right to inflict. 


chastisement upon his wife, whether moderate or otherwise... 
Queen-Empress v. Nga Nanda nied st! hoes Sere Ee 
a Husband and. wife-~Foint property.——A Burmese husband cannct. 
sell or alienate the joint property of himself and his wife without her 
consent or against her will. j go 
Ma Thu v. Ma Bu ae ne see Pipe nits 
— —— Husband and wife--Maintenance-—Under the circumstances of the 
case, the plaintiff held not entitled to sue her husband for: maintenance 
for the period during which she had maintained herself cut of her own 
- means. . 
Maung Hmun Taw v. Ma Pwa ae nee tees’ as 
———Husband: and wife--Maintenance of childven.—When a wife 
chooses to live separate from her husband, she is not entitled to 
‘claim from him maintenance for the children. .So:long as the:marriage 
bond subsists, the wife “is required to do her part in contributing to the 
joint comfort and well-being. x 
Maung Kin vy, Ma Hnin Vi 2 in wn ioe “ 
—-——Husband and wife--Restitution of conjugal rights—Divorce— 
Right. of divorce on mere caprice.A suit between :a.Burman Bud- 
dhist married couple for restitution of conjugal rights will lie. This 
telief is not lost by the temporary abandonment of the defendant for 
a shorter period than that mentioned in Manukyé, Book 5, Chapter 17. 
There is no right of divorce on mere.caprice. in a ‘Burman Buddhist 
- husband or wife. 
: raz Nwev.MiSu Ma... | ae vee * woe ae 
wow ——Hushand and wife--Wife’s duty-So long as the marriage bond 
subsists, the wife is required by Buddhist Law to do her part in 
contributing to.the joint conifort-ana well-being. She cannot claim ex- 
Clusive possession .of the hushand’s property or the joint property, ~~ 
Nga Kan Zav.Mile  .... ee ave ws aes 
a ——Inheritance—Adopted child—Second wife-—-The second wife ‘is 
entitled to share with an adopted child.in the estate of the deceased 
husband, although all the property was acquired prior to.her marriage. 
The publicly adopted child:stands in the same position as regards in- 
‘heritance as the natural child. On the death of the mother, an’ only 
daughter . is entitled to.rer .mother’s personal belongings .and algo to 
cnesfourth ‘share in the family Droperty while ..the father lives, and oa 
the death of the fatherto three-fourths of the remainder. “The father’s. 
seconil wife-will‘be entitled to three-sixteenths, 
Ma Gun v. Ma.Gun . — eae ts gan 4. tuctete, 
oown-—— I nheritance--Adoption.—An adopted child, -by marrying -and 
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liyitig Separately from his adoptive parents, does -not by the mere fact.of 


marriage forfeit ‘his rights of inheritance ‘in his ‘adoptive family. But 
‘the burden of proving that he has performed the -duties.necessary to he’ 
- performed by an adapted child will ‘be thrown upon him,..and in the. 
absence’ of such proof the Courts. will disallow ‘his claim to inherit, ° 


INDEX. 


Mere occasional assistance on the part of the adopted child is not suffi- 
cient to preserve his rights of inheritance. 
Nga Min Gyaw v. Me Pi cs ‘a oes on 
Buppusst. Law——Inheritance--Child of first marriage —On the death of 
the father, who has married two wives in succession, the child of the first 
marriage is entitled to one-eighth share in property acquired during the 
continuance of the second marriage. 
Nga Po Thit v. Mi Thaing we i se eco 
Inhevitance—Funeral ceremontes—Asststance in.sickness—Deser- 
tion— Will.—Only when desertion or neglect is proved against those 
entitled to inherit, can they be excluded from inheritance by the person 
who gives ‘assistance in sickness and performs the funeral ceremonies, 
Quere—Is a Will recognizable under Buddhist Law, and, if'so, can 
it alter the devolution of an estate? 
Nga San Yunv. Nga Myat Thin... Se | tee 
Inheritance—Illegitimate child:—A child: ‘begotten in chance in- 
tercourse is entitled to inherit where there are no legitimate children. 
Nga Ka Yin Ov. Ma Gyi Be via <  Ral Sears 
Inheritance--Land-tax.—The fact that no revenue has ever been 
paid on. land will not:bar the Courts from decreeing a claim to possese 
‘sion of the land based on the law ol inheritance, ; 
Nea Nwe and Nga Paik v. Maung Tha Dun Aung is cia 
—Inheritance—Limitation Actt-—Adverse  possession—-Conflict of 
law--The Burmese Jaw of inheritance, when it conflicts with the 
Limitation Act, cannot be enforced in the Courts in British Burma, 
Mi Paing and Nga Kov. Mi Tu:and Nga Kok... _ es parr 
——Inheritance—Power of parents to dispose of their property— 
Paviition--Interest of widow in thefamily property.--There is in the 
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parents an absolute disposing power of the property of the parents, and ~ 


a parent may even revoke, at any time during his child’s-life, a present 
' given’by the parent tothe child, On the death of one of the parents the 
eldést'son or daughter may claim his-or hershare, and the remainder of 


the property vests in the surviving parent for himself or -herself and the . 


remaining children. Although without the consent of the surviving parent 
the other children cannot obtain their shares, yet the surviving Parent 
may, if so-minded, ‘partition the inheritance, retaining his or her share, 
and as tothe part:so retained (as the surviving’parent’s share) it is at his 
or her absolute disposal. A Burmese Buddhist widow has not an abso- 
lute interest in the whole of the family property on the death of the huss 
band,'but she ‘has an absolute right in respect.of her own share and a 
life interest in the remainder, ard she thas not the right ‘of absolute dis- 
posal of the remainder, but-only a power of sale in case of necessity. | 
Ma On and two others v, Ko Shwe O and three others ids ei eas 
Inheritance—Second ‘wife-—-On the death of the “husband, a 
second wife has a right:to share with ‘a first wife in the property of 
the husband, although none of it had been acquired since the second 
‘marriage. Her share in the joint property of the ‘first marriage will 
be one-fourth as compared to ‘three-fourths falling to the share of the 
first wife. ae , 
Mi Kav, Maung Thet and two others - oe0 ane oo 
—— oe Inheritance --— Step-daughter —— Step-mother—Foint property 
- Preperty inherited by a father‘from his ancestor during marriage is:not 
hnapagén or joint property ‘ofthe shusband :and -wile. ‘ On his death, 
leaving:a daughter -by.a previous marriage and a widow, ‘thedaughter 
is entitled to one-half and the widow to an equal share. In deciding 
such a case the. Court must be guided by «analogy in applying the rule 
prescribed-by: the-Dhammathat forthe division between a daughter and: 
her step-father.of property inherited during coverture’ by the «mother 
from. her ancestors.” : : : 
Maung Shwe Ngonv. Ma Min Due ... mee ae ee 
| tne Inhevitance--Testamentary disposition—Validity of gifts—The 
finding of the lower Courts thata Burman Buddhist has no power to 
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x” INDEX; 


dispose of. property by Will as she pleases is upheld, . The Court refused. 


to uphold an alleged deed of gift made by. an old woman shortly before 
"her death purporting to convey all her possessions to one member of 
the family with ‘whom she.was living. Under Burmese law delivery of 
possession is an indispensable condition to the validity of a gift. 
Ma Thi v. Ma Mu ess aus La pete ve 
Buopaist Law—Inherttance—see also Buddhist Law, Succession, 
- -Marriage—Three years’ absence, with neglect, .of- part of the 
husband ‘to provide maintenance, required before the wife can: contract 
asecond marriage. at . : 
Maung Ko and Ma Shwe Get v. Ma Me and three others | ee 
Marriage—Second marriage-—Polygamy—-Ground for’ divorce.— 
At Buddhist Law, where no special custom exists, a husband who, 
in the lifetime of his first wife, marries a second wife without the first 
wife’s consent, does not thereby. commit a fault against the first wife, 
Such a second marriage does not in itself constitute in Lower Burma a 
ground for divorce. er ; 
Ma In Than v. Maung Saw Hla aes 











dianship - ... ans a owes = on 
Morigage—Limitation-~Conditional sale.-In suits brought for 
redemption of mortgage, where the instrument of mortgage was ex- 
ecuted before rst May 1863, the period of limitation is 12 years’ un- 





——Marriage of minor without consent’ of guardian—Illicit inters , 
course—Indian Penal Code, s, 366--see Kidnapping from lawful guar- . 
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202: 


disturbed possession by the mortgagee, But.a deed of sale containing'a 


proviso for repurchase at the option of the children of the seller is not an 
instrument of mortgage, The essence of a mortgage is that the estate 
transferred.should be regarded as a security for money advanced. . 


Mi Bu v. Mi Shu ard Nga Shwe Swe 





plaintiff claimed a right of redeeming certain land and the defendant 
alleged a sale outright, the burden of proof was held to lie on the latter. 
Nga Shwe Ku and Mi Kyiny. Nga Kyaw Ywe ... ns = aes 
weeReligious affering—Assent of heirs.--Although the -law con- 
templates the devotion of a portion of the estate of the deceased to reli- 
gious offerings, yet the Courts cannot uphold a large expenditure on 





Redemption—Right of vedemption—Burden of proof—When the 
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this account incurred without the assent of the heirs, and a suit by one | 


of the co-heirs to recover her portion of the expenditure was successful, 

Mi Min Gywe v. Mi Saung a ees ee ery 
Hremenven Seduction~—-Breach of promise of marriage-——Damages-—-Burmans— 
see Buddhist Law, Breach of promise of marriage - cy wai 
rota Seduction—Burma Courts Act—Pregnancy-—Damages—see .Se- 


duction §.... wt Sue is we sin 
sSeduction—Pregnancy—-Damages,-—-When there has been no pros 
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mise to marry, a Burmese woinan cannot recover damages for seduction . 


resulting in pregnancy. 
_ Nga Po Thatk v. Mi Hunin Zan 





den of proof--The question whether an adopted son-who' for many 
years has lived apart from his adoptive father has been guilty of suck 
negligent and undutiful conduct as to disentitle him -to inherit, is one of 


Succession—Adopted son—Separation—Undutiful ‘conduct—Bur- : 


235: 


evidence, -In such a case it was held that the burden of proof lay on - 


the son, but that he discharged it by giving proof that the father.on his 
death acknowledged him as his son and that he had without. dispute 
perforined the funeral. ; ee ‘i 
_ Maung Po Sein. v. Maung In Dun wou So ees fe ve 
Succession—Bprothers ‘und sisters—Inheritance—-Eldcr brothcrs or 
sisters are postponed to. younger brothers‘ and sisters in the law of in- 
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heritance, Except where there are no other relations, property cannot - 


ascend. 


Mi Aprusanv. Mi Chumra’ ae’, Gee Mee 3 uae 


INDEX. 


Buppuist Law—Succession—Children of divorced wife——The children of 


a divorced wife are not entitled to any sharein the property of their 


deceased father acquired after his marriage with a second or+third wife - 


unless they have continued, after their mother’s divorce, to live and to 
plan and work with their-father. _ ; : 

Ma Shwe Ge v. Nga Lan and Nga On bass Be a 

Succession—Daughter—Divorce—Partition on divorce—An only 





daughter has not, after her father’s death and before partition with her’ 


296 


mother, an interest in the estate capable of alienation. A woman who ° 


has obtained a divorce by a decree of the Court cannot be made to 


relinquish all her property. The forfeiture of property appearsto be a , 


punishment for improper desertion and cannot therefore follow a divorce 
decreed by the Court. 

Maung Po Latv. Mi Po Le ae se ve 

- Succession—Daughter' of divorced parents—Foint property— 

- Where husband and wife divorced by mutual consent and the young 
daughter remained till her father’s death in the house of her mother and 
her mother’s second husband, and did not renew filial connection with her 
own father, and where there was no special contract to a contrary 
effect at the time of the divorce, the daughter is not entitled to ashare of 
the joint property acquired by the father and the second wife. 

Mi Thatk v. Mi Tu aif Ae 266 wes : ay 

Succession—Estate of Burman Buddhist.—The estate ofa Burman 
Buddhist dying in the lifetime of his wife includes the whole of the 
property acquired during marriage. oy 

Ah Foony. Mi AnyoE _... tee ves we. se 

Succession—Family arrangement—Partition.—A mong Burman 
Buddhists the father foreseeing that the heirs may quarrel about the 
division of the property on his death, not unfrequently arranges a 
special contract before his death among those heirs, whereby they bind 
themselves to accept a certain method of partition, but such an agree- 
ment will not usually give them a cause of action against him during 
his life. = 

Mi Thit and Mi Sin v. Maung To Aung and Maung Gaing vee 

Succession—Illegitimate daughter—Concubine.-When the de- 
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ceased left legitimate children, it was held that his daughter by a 


damsel not recognized as concubine could not share in the property. 

’ Ma Lev. Ma Pauk Pin and two others si oe Ae 
——Succession—Foint property—Widow—Children by former mar- 
viage.—A father on the death of his wife marries again and dies 





225, 


leaving no issue by the second wife. The child or children of the first ' 


' marriage take one-eighth of the joint property during the second mar- 
riage and the widow seven-eighths. 
Mi So v, Mi Hmat Tha and Nga Hmyin ne a = 
Succession— Let-tet-pwa—aAtet property—Partition — Where a 
man .died leaving no“ widow but a son by his fourth wife, and the 
daughter of a daughter by his first wife, it was held that in the let-tet- 
pwa, or joint property a¢quired during the fourth marriage, the daugh- 
ter of the daughter by the first wife took one-eighth and the son seven- 
. eighths, and that in the atet, or property acquired by the deceased prior 
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to his fourth marriage, the grand-daughter took four-fifths and the son . 


one-fifth. ’ 
Nga San On by his guardian Mi Ev. Mi Shwe Daing by her guardian 
Nga Shwe Win . os as ae 


Succession—Marriage—Kanwin.—Kanwin is property set apart 
at the time of matriage by the bridegroom or his parents for the 

'. joint purposes of the married pair. Where property is not set apart as 
kanwin, but is simply entrusted by the parents to the. bridegroom to 
manage, he and the parents shall share it equally. If he die without 
children, his widow shall take half and his parents half. 

Ma Hla Aung vy. MaE ; tee i ee, by 
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“Pape, 
Bupvwsisr Law—Suecession—Mother and children.-By Buddhist Law, * 
onthe death of their father, :no'child other than the eldest can claim a 
share of the inheritance: from ‘the. surviving -mother.,:.. The position of 
children in ‘relation to their-parents discussed. Thecorrectness of section 


68 of Sparks’ Code questioned, : 
_ Mi Saung and two others v. Mi‘Kun and. another Me Ge TIS 


—~—Succession—Parents and children.—On the death of Buddhist ~ 
patents'wlio have, during ‘their ‘lifetime, divided the bulk of their pro- 
perty, bit reserved'a share for their own ‘support, that share should 
be divided among the children according tothe ordinary rulés of suc- 
cession, without réfererice to the fact that the parents lived or died with 
any of the children. ; nie 
_Ko Ti and two others.v. Ma Dut and five others ane ‘we 170 
; “Succession Wifes property inherited after marriage,~—The 
question as:to the interest taken by.a husband in property inherited after 
her marriage by his deceased wife considered but not decided. Close 
analogy of the Burmese ‘system with that of the Tamil inhabitants of 
Jafina in-Ceylen pointed cut, : 
Nga Tun Luv. Nga Po YVauk-and Mi Min Thwe tae aoe 
——— Succession-—Will--Alienation of property -by -a Buddhist before 
death-—Distribution by Buddhist Law of the estate of a deceased Buds. 
dhist in certain ‘fixed shares:--A Buddhist cannot dispose of his pro- 
petty by ‘Will. 
Ma Bwin v. Ma.Yin oe pati aes aoe me 
Se power—-A Burman Buddhist cannot make 
aWwilk .’ is 
Maung Me and another v. Sit Kin Nga Pa nea He ae. 
Buppaisr Law Nort APPLICABLE To ‘CONFUCIANS AND TAOISTS-—-Chinese 
Law-—Indian Succession Act, s. 331~-see Succession certs, 
 Buniock race—-Gambling Act; s. 3.-~Holding a bullock ‘race and hétting. 
thereon ‘is not’an offence punishable -under ‘section 13 Of the ‘Gambling 
Act, ; 
+ Queen-Empvess v. Nga Shwe Tén and three. others ise wee S42 
Burpen of proor—see Buddhist ‘Law, Redemption cide! 3. 
Adopted son—Undutiful conduct—Separation——Succession~~see 
Buddhist Law, Succession. oan bees ne vee 19K 
Division—Ancestral estate--see Buddhist Law, Burden of proof ... 23 
Landlord :and tenant--Tenancy from year to wear--Notice to 
quit--see Landlord and tenant . th oe 87 
 Morigage-~Sale—see Mortgage eu ae we? 482 
Mortgage~~Sale-—-Custom—-see Mortgage ... a ne BOK 
Mortgage or sale of land—Tendency of Burmese agriculturist to . 
morigage rather than to sell his tand--When a Burmese 
agriculturist seeks-to redeem land, which he says-was mortgaged, from 
a defendant in possession who alleges ‘that it was sold, the plaintiff 
niust ‘undoubtedly give evidence of mortgage before he can establish. his. 
claim. But when weighing the evidence on'both ‘sides, the Judge should 
bear in mind the tendency of ‘the Birman agricultirist to alienate his 
land temiporarily ‘rather than ‘permanently. | — cae 
Maurg Tun. Uv."Maung Nyut 
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poets Opium Act, s. 10.~Where an accused person gives a reasonable a 
explanation about ‘his ‘possession of ‘opium, which, if true, would-be — 
deemed a satisfactory account of such possession, and there is'no evi- 
dence to show.that his statement is false, the burden of proof does not 
fall‘on‘him, he é 

Queen-Empress v. ‘Nga Chan E sae) we aS aed 

Possession Evidence ‘Act-+see' Possession | ee ei Sal 

Sale-—-Mortgage—see Mortgage Sc Ae ee om 08 

Sale— Morigage—Possession—Evidence—Unregistered documentacm 
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~ 


- see Possession. tee ose <4 nee ee 


INDEX. 


BurpDen oF. PpRooF—Z ttle--Possession—Evidence Act, s.. 11ro,—Plaintiff. 


averred. that defendant had been in possession over 20 years of certain. 


land, and had. regularly paid the.Government revenue thereon. during 
that. * period, as. the registered holder of. the-land in the thugyi’s books. 
She, however, stated that during this period defendant had only. been in 
‘ permissive occupation, having rented the land from plaintiff without 
paying rent for it, Defendant, on the other hand, while admitting that- 
the land was originally owned. by plaintiff, asserted that plaintiff had’ 
sold the land out and; out to him, and that, he had been in adverse 
possession ever since for: over 20 years, 
Held, that the burden of proof lay on plaintiff to establish her title and 
toshow that defendant’s occupation was permissive only and not adverse, 


Ma Bav. Maung Kun ia ase oes eins 


Burma Bounbarizes Act—see Public right-of-way « 

Burma Courts Act—Act XVII of 1875) s 5. Bo— Act “XI of 1880, Se y9~see 
Advocates’ fees. 

—— ee Appeal—see Limitation we 

Buddhist Lao Seauction—Praenancs-—Danages—see ‘Seduction 

————Pauper, Application for leave to appeal as—see Limitation ve 

o-—-——~, 58. 86 AND 87—see Act X of 1882, s. 340... 

wo —— XI of 1889, Schedule 1]—Special Court—Civil Procedure Code, 
s. 1§-—Divorce Act, ss. 10, 18, 23, 27, 32 34-——Matrimonial jurisdiction 
~—see Special Court —... 

nm XVIT of 1875, 5. 66-—Limitation Act, ss. 5 g-tnseloent Debtors 

Relief Act—see Limitation Act, ss. 5, 6 





oom————— XVII of 1875, 5. 89—Act AL of iB & 79— Advocates! fees 


~-Taxation—see Advocates’ fees... ne ee 
Burma Ferries Acr—see Ferry ae 
. Burma Fisatrizs Act—Fishery vules—see Lessee, Rights of: fishery lessee 
to the fish in adjacent waters tie as 
——-—, RULES UNDER—see Fishery, Plan of— .., 
_ Burma FE orEst Act, s. 36—Jndian Penal Code, ss. 4a and 6p —s08 Im- 
prisonment in default of payment. ... 
Burma Gamine Act, s. 6~Jnstruments of gaming— Fighting Birds, bulls, 
&c.—see Kwin 
Burma Lanp anv Revenue Acr—Title of sub-tenant. of a Government 
tenant to land adjoining the tenant’s holding cleared and cultivated: y 
the sub-tenant—Estoppel—see Landlord and tenant tee 
+ S. 56 (a)—see Jurisdiction __... asi 
+ SS. 2, 28—Ownership of land—Civil Procedure Cole, S$: 2tI— 
Avakan Land Revenue Rules—Settlement—Declaratory ents Aleses 





profits—Wrongful possession—see Ownership of land nes oe 
——_—-, SS. 19, 55, 56—see Jurisdiction of Civil Court os eis 
Burma Municrpa Act, S. 45--see Tax, Imposition of—— be a 


+S. 104.--see Daily fine’ 
, SS. 27, 145~-Prosecutions under Burma Municipal Act—Rule 24 of 
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the Rangoon Municipal Rules-—see Powers of Presidents of Municipalities . 


in Burma ava 


468. 


Burma Rurak Poitce -Act—Rural police—Village headman—Village ; 


gaung—see Confession to a police officer ver 
Burmans-—Seduction—Damages——see Buddhist Law, Breach of promise. ‘of 
marriage... eer exe én gee. 
Cc 


: Carrez Trespass Act,.S. 22--Jmprisonment in Apne Satan 
order—see Imprisonment in default . 
18S. 20, 21, 22, 23-—-Criminat offence—Ilegal seizure of cattle— 





| Fine=Imprisonment tm deft al eat as a Criminal. 


offence see ‘a 


479- 
533- 


429. 
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Cause oF action—Maintenance—Civil " Procedure. Code, ss. a 57 and - 


62a—Revisional powers of High Court—see Maintenance. ... sie) 


487" — 


xiv INDEX. 


Cuarce—Alternative charges—Alternative findings.~Alternative charges 


should be framed as in the form given in Schedule V, No. 28, sub-head’ 


(ii). When there is no reason to doubt which of two offences specified 


in an alternative charge the accused has committed, there should not 


be an.alternative finding. 4 


Queen-Empress'v. Nga On Gaing ede alee Ff aes . au 
———Criminal breach of trust—Criminal misappropriation~-Cheating 
— Cumulative sewtence—see Criminal breach of trust a aaa 
———-Culpable homicide--Grievous hurt—see Murder nie ne 


Finding-—Where an accused is charged on the same facts in 
the aliernative on a graver and on a less serious count, the Court should 
record a definite finding on each count. : 








Maung*Po Thin v. Queen-Empress ... ie Mads t igad 
——Finding—see Confession. | aot wt gs ani 
-———---_—_ Offence——Order to give security-——Previous conviction~see Offence 
en Previous conviction—see Previous conviction ~ igs ee 


on —— Theft—Cumulative sentence—see Theft ... ee see 
“CHARGE UNDER SS, 3 AND 4 OF THE GAMBLING Act ~ Search’ warrant— 
Common gaming-house—Presumption of law—see Common gaming-house 
“CHARTER-PARTY—Counterpart or duplicate—Stamp-duty, Intention: to 
evade—immaterial for purpose of securing a conviction——Stamp Act, 
‘Art, 23, Schedule I—Sanction for prosecution on procedure when valid— 
Stamp Act, ss. 39 and 69.—There is nothing in the law. which renders, 

it obligatory to execute a charter-party.in duplicate, but when the 
parties think proper to execute it in duplicate, they commit an offence 
under section 61 of the Stamp Act if they fail to stamp the counterpart 

as prescribed in Article 23, Schedule I, of the Act. Provided that the 
prosecution be duly instituted, the intention of the party to evade the 
stamp-duty or otherwise is immaterial for the purpose cf securing -his 
conviction. When a Collector does not first call‘on the party to pay 

the duty and’ penalty, or otherwise follow the procedure as laid down in 


. section 3¢, and grants sanction to prosecute before the time had arrived | 
for the exercise of his discretion under section 40, his sanction is not a 


valid sanction. | : ts 
Queen-Empress v. Nawsee Dewraj... as a 
—+—Parties to suit.—If the master of a ship signs a charter-party in 
his own name as a contracting party and at the same time discloses the 
name of his principal, he can sue upon the charter-party. But if a mas- 
ter sign a charter-party fur the owner as a contracting party, he cannot 
sue upon it. The owner of a ship residing in England can be sued ina 
Civil Court in Burma for breach of the charter-party, provided the 
cause of ‘action arose within the jurisdiction of the Court in which the 
suit is instituted, atk 
F.W. Chadwick v. Nawsee Dewraj PB sale ay He 
-CHeatinc—Criminal breach of trust--Criminal misappropriation 
_Charge—Cumulative sentence-—-see Criminal breach of trust Pies 


CHEMICAL Examinzr’s Report. and the Medical Officer’s evidence in post- 


mortem examinations—Necessity for great care in bringing: forward 
evidence requisite to render velevant.—When committing cases, Magiss 
‘trates must take care to send up evidence to prove that a body sent to 
hospital for post-mortem examination ts really the body of the person 
‘referred to in the case under trial, or that an article analyzed by-the 
Chemical Examiner was actually the article sent to him for analysis in 
the case under trial. Sessions Judges must insist on being furnished 
with such evidence, and must not record either the Chémical Examiner’s 
report or the evidence uf the Medical Officer until the connecting links 
requisite to.render them admissible have been established. The police 
should use great care in bringing forward all “evidence requisite to 
render relevant the evidence of the Medical Officer and the report of 
the Chemical Examiner..:. auc uis eo a 
Nga Pya v. Queen-Empress ee ee ae Ws teks 
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INDEX. 


CHILD OF FIRST MARRIAGE—Jitheritance—see Buddhist Law, Inheritance ... 
CHILDREN BY FORMER MARRIAGE—Widow-—Succession——Foint property— 
see Buddhist Law, Succession "pits ae ac 
4CHILDREN OF DIVORCED WIFE—Succession——see Buddhist Law, ~ Succession 
Cuinese Law—Buddhist Law not applicable to Confucians and Taoists— 
Indian Succession Act, s 331—-see Succession... eee see 
CHINESE TI LOTTERY—IJndian Penal Code, s, 294(a)—Gambling in pris 
vate houses in contradistinction to gambling in common gaming- 
houses--Public gaming a@ common nuisance-—Gambling in- private 
houses is not punishable by law, Before a conviction can be ,obtained 
under section 294(A), it is necessary to give evidence of actual annoys 
ance or injury to the public. : : 
Mun Sein and A Lon v. Queen-Empress aa aes ns 
Cryin anp CriminaL Courts—Contract Act—Stolen property—Innocent 


eee 
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Page. 
18 
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purchaser—Restoration to owner.—The law does not vary with the tri- 


bunal; the Criminal Courts are as much bound to act upon it as the 
Civil Courts, and the real owner of stolen property, when recovered, is 
entitled to get it back at the earliest opportunity without going to a Civil 
Court. : 
Queen-Empress v. Nga Pan Hla and others a ove sie 
CIVIL LIABILITY—Criminal responsibility—see Judge 


CiviL PROCEDURE—Court of first instance-—Duty of Fudge to assist par. 


ties—Findings of fact, Interference with—by Courts of yappeal.— 
Judges of Rural Courts in the interior must assist the parties in civil suits 
where they are unprovided with professional assistance. Court of ap- 
peal should refrain from interfering with findings of fact by a Court of 
first instance unless such findings are demonstrably wrong. 

_. Ma Shwe Miv. Ma U Ma ... ‘ws a es 
Civi, ProceDure Cone, s. 13-~Morigage—see Res judicata... . ‘ae 
—————, § 15—Special Court-~Burma Courts Act (XI of 1889), Schedule 

IJ—Divorce Act, ss. 10, 18, 23, 27, 32, 34—~Matrimonial. jurisdiction— 
see Special Court : 





, S. 36—see Applications sent by post eee eve ; 
————,, S. 45—Alternative relief—see Joinder of cause of action a 
, S. S&c-—Practice—Writ of summons, Service of—see Practice... 





-;S.211—Ownership of land—Arakan Land Revenue Rules~ 
Settlement—Declaratory decree—Mesne profits—Wrongful possession— 
. see Ownership of land... 


————=, 5, 266—-Offence— Indian Penal Code, s. 186—see Custody of at- 


tached property ae waa en ose ie 
»S. 316—LExecution of decree—Sale in execution—Right, title, 
and interest of judgment-debtor—see Execution of decree ... oes 
» S. 394—See Suit for account : 


.S. 622—Revisional jurisdiction—Land Acquisition Act, S. ao 

















Compensation—Market value of land—see Revisional jurisdiction oe 
———, SS, 52 AND 55~~see Receiving plaints ass ses ws 
——-——, ss. 80, 82 AND 85—see Summons, Service of— AY ee 

,SS. 267A AND 258—see Suit on an agreement for satisfaction of 
judgment-debt ' ~ 9 as 


pone, SS, 518, 520, 522 AND 530-—Award—Private and public trusts 
for religious and charitable-purposes—see Arbitrators : _ 
, $5.17, 57 AND 622—Mazntenance—Cause of action—Revisional 
powers of High. Court—see Maintenance ey B ee 
-Cock-ricurinc—-Spectators—Gambling Act.—Persons who are mere spec- 
tators at a cock-figkt on.a publc-road cannot be punished as aiding 

and abetting “under section )13 of the Gambling Act. 

Queen-Eynpress v. Nga Kywe and eight others 





Co-nems:—Ancestral estate—Sale of @ divided portion of property belongs 


ing to the family—Right of pre-emption~—see Buddhist Law, Ancestral 
estate eee see * a0 z i 
Cow—Instrument of gaming—see Tossing for-pice Keene aenae 
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527 
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xvi INDEX, 


COMMITTAL PROCEEDINGS—Duty. of committing Magistrate--Criminal 
Procedure Code, Chapter XVIJI—see:Enquiry:.. ie f 
Common GAMING-HOUSE—Gambling Act, ss. 3 and 5—Seizure of money 

on the persons of gamblers--The police having discovered certain per- 


cee 


sons gambling in.a common gaming:house, proceeded to seize: such . 


Page. 


53% 


’ instruments of gaming as they could find, but, finding no money, search-- 


ed the persons of the gamblers and:seized all mcney found: upon: them..- 


. The. gamblers .were subsequently: prosecuted and'convicted under sec- 


tion 3 of the Gambling Act, ITI of 1867, and the money was ordered | 


by the Magistrate to be confiscated. 

Held, that the: order confiscating: the money was illegal, there:being: 
no evidence to show that there was reagoriable ground for suspecting 
that it was used, or was intended to be used, for the purpose of gaming, 

Queen-Empress v. Nga Shwe Te and others = a 





Act before the mere discovery of gaming instruments therein. can be 


——-Gambling Act, ss. 3 to 6-—Presumptive evidence-—A. house must . 
have been searched under the provisions of section 5 cf the Gambling. . 


283 


taken as presumptive evidence of an offence under section 6 of the.- 


»Gambling Act. . 
Queen-Empress v. Nga Sit Shwe eee fe ah, ae 
Presumption of law—Search warrant—Gambling Act—In-a. case 





548: 


under sections 3 and 4 of the Gambling Act, the cwrer of.the house _ 


should be allowed to prove that the house was not used as a common. 
gaming-house. It is onl}; when the house is searched under the provi-: 
sions of section 5 that the presumption allowed. by section. 6 arises. 
Queen-Empress v. Nga. So Gyi soe se Tre ons 
Common INJURY, DANGER, OR ANNOYANCE--Game at cards—see Imprison« 
ment in default of payment a es re pets 
Common oBject—Dacoity with murvder—see Dacoity with murder 
—--—Indian Penal Code, s. 147—see Riot —s LN tes 
Compensation —Costs—Criminal offence—Catile Trespass Act—Il legal. 
seizure of cattle--Fine—Imprison ment in default—see Criminal offence 
—Costs—Criminal Proceduve Code, s. 545——Court Fees Act, s. 31.— 
When the accused is convicted in a ncn-cognizable case, the Court must. 
order the repayment of process fees. under section 31 of the Court Fees 
Act. If the Court imposes a fine in any-case, cognizable. or non-cog- 
nizable, it may apply section.545; Criminal Procedure Code. That section 
is not always applied in cases suitable for its application. All legiti- 
mate costs, and not only-ptocess fees; may be awarded under section 545, 
Criminal Procedure Code, as wellas compensation for the injury caused, 


Queen-Empress v. Mi Bauk Saas “es ai anh 
———— Court-fees—Costs—Court Fees Act, s. 31—Criminal Procedure 
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275. 


515. 
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Code, s. 545—A general order to pay costs in: addition to the fine is... 
bad. The precise amount of the fees directed to be paid to a complainant. 


under section 31, Court Fees: Act, in-addition to the fine imposed ‘and the 

amount of compensation to be paid under: section 545, Criminal Pro- 

cedure Code, out of the fine imposed shouldbe distinctly specified. 
Queen-Empress v. Po Thaw . , 





Code 5. §45.—-Under section 31, Court. Fees Act, a Magistrate is. 
bound'to award to a complainant the cost.of the fee paid on the com- 
plaint and the fees paid for the processes,.and_to.direct the accused to. 
pay the amount in addition to the fine. He.can recover the amount a€ 
if it were a fine, but-has no authority to order imprisonment in default. 


If, in addition to these'costs, he wishes to award compensation to. the. 
complainant, he can only do se by..awarding it gut of the fine imposed.. . 


Queen-Empress¥. Nga Tun ~ es see id gas 

Refund of money, paid away as compensation—-Criminal Byo- 
cedure Code, s..545—-see Negligence.with respect to.an animal’... 
Market value of land—Revisional jurisdiction—Land Acquisition. 


‘Act, s. 24--Civil Procedure Code, s..622-~see Revisional. jurisdiction... ? 
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see sae aa, Sas F vee 616: 
Recovery of costs—Court Fees. Act, s. 31—Criminal. Procedure: ° 
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* Comprnsation onDER—Cuatile Trespass Act, Iof 1871, §. a2--see Im- a 
prisonment in default... .” on aos wee eee 429 
COMPENSATION TO COMPLAINANTS—-Criminal Procedure Code, s. §45— 
Impropriety of awarding compensation to.complainants in petty: cases 
where no damage of afkind tofoccasion pecuniary loss has-been sustained. 
Queen-Empress v. Mi Yin and another ius oe ae 538 
-CompLaint, PRooF oF TERMS OoF—Criminal Procedure Code s. 154—- 
Indian: Evidence Act, s. 9t—-Indian Penal Code, s..ar1.— Having regard ° . 
to the provisions of section 154, Code of Criminal Procedure, and section’ 
91, Evidence Act, the only legal proof of the terms of.a complaint ofa 
- cognizable offence to the police is the written record of the same, 
' excepting where secondary evidence of its contents is admissible. It 
would be most unsafe if in cases under,gection 211, Indian Penal Code, 
a policeman’s report-of what a complaint contained could be accepted 
as sufficient proof.of its contents, without insisting on the production of 
the document itself if it were in any way procurable, ; 
Queen-Empress v. Nga St wo aes lene tai ve 572: 
Concunne—Succession—Illegitimate, daughter—see Buddhist Law, Suc- 
_ cession ~ os Le oe see vee soe 995 
- CONCURRENT SENTENCES OF IMPRISONMENT— Criminal Procedure Code, © 
S. 35.--Under section.35 of the Criminal Procedure Code concurrent 
sentences of imprisonment are illegal. Section 35 of the Code does not 
require.a separate sentence to be eae on the accused in respect of. 
every.distinct offence of which he has been found guilty at one trial. 


Queen-Empress v. Maung. Kala tee tee ove ois 526. 
CospDit10on oF MIND oF WiFE—Intimation of divorce by writing—see 
’ Buddhist Law, Divorce ... . oe | 


Conpirion precspent—Lease~—Interpretation of contract—see Lease ... 34% 
. CONDITIONAL ORDER FOR REMOVAL OF NUISANCE— Lawful order—Indian 
Penal Code, s, 188—~Criminal Procedure Code, s. 133—see Hortatory 
proclamation > ae eee one one : eee 363. 
. CONFESSING CO-PRISONER— Corroboration —see Evidence of an accomplice 54 
Corression.—In dealing with a confession, the proper course is to take 
into consideration the statement as a whole. 
Queen-Empress v. Eingtt and Nga Kyaw eos ase eee 987 
commen Charge—Finding.—Unless the prosecution can show that any part - 
of a confession-of an accused, so far as it exculpates him, is untrue or. 
violently improbable, it is not fair to act on so much as criminates 
“him, omitting all that which goes.to explain his own conduct and. 
diminish the gravity of his offence. The only fair method is to take the. 
confessionas‘a whole.’ ‘Where an accused is charged on the-same facts: - 
inthe altertidtive on 4.graver and on a less serious count, the Court. 
*. should record,a definite finding on each count... on a . 
Manng Po Thin. QueensEmpress ws + ane eee age ah 
spmomenn Criminal Procedure’ Code, s.:163-—-Evidence Act,s. 24--A Magise 
"trate told an.accused person that, if ‘he made a full confession in regard--. 
’ to certain property he was charged. with having stolen, the Court would -- 
take this into consideration in awarding punishment. The accused. 
then confessed on the’ understanding that the promise held out by the - 
Magistrate would be carried out. . ae ieee ae ee a 
#féld, that, having regard.to'section 163, Code of Criminal Procedure, © 
and to section. 24 of the: Evidence Act, the-said confession could .not. be 
“admittedias evidence against the accused.: - pale engl TAP wer GN 
Attention. drawn to a-ruling of the Calcutta High Court.in10, Indian’ * 
Law. Repofts, Calcutta series, page 775.: ee ee, ee 
Queen-Empress vi Ngw@ Paw Lon: i: | we ave 1 ue 289: 
mee Criminal. Procedire Code, ss. 164 and 364,~—Where a confession 
made in-an eatly'stage of a:case is withdrawn at a later stage on the... 
round ‘that the confession was obtained by-improper means, enquiry ~: 
oes made as to the circumstances under which the prisoner con 
Padan Byu v. Queex-Empress tes. nee ae cee $23, 
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Conression—Evidence Act, s. 24-—-Inducement ‘to confess.—A Police ss sale 
constable told his prisoner that he would ask the Magistrate to pardon the 
prisoner; if the prisoner told all he knew about the. offence for which he 
' {the prisoner) was under arrest. He confessed to a Magistrate. on 
Held, that section 24 of the Evidence Act applied, and that the con- 
‘. fession could not be admitted: 
Nga Po Kyaw and another vy. Queen-Empress.., ' 306 
CONFESSION OF Co-ACCcUSED.—Hvidence Act, s. 30.-—-A sperson “should’ ‘iat 
be convicted merely. on statements contained in the confession of a co- 
accused without corroborative evidence. 


Nga Po Myav. Queen-Empress , : 388 
CownFESSION rerracrav—Lvidence—Criminal Procetiain Code, s. 164— 
see Evidence ... °° 497 © 


Conression To a PoLice ‘Cee 2 aence Ae, ‘S ae Deco ils Porat 
Police Act—Rural police—Village headman—Village gaung—A. con« 
fession to a village headman. or gaung appointed under the Burma 
Rural Police Act, 1] of 1880, is inadmissible under section: 25 of the 
Evidence Act. ; 


Lu Bem and. Po Saung v. Queen-Empress aie 479 
Conrirmarion OF SeNTENCE—Duty of Sessions Fudge—Criminal Pro- : 
cedure Code, s. 34--see Sessions Judge ai See 516. 


ConFLICT OF DECISIONS oF THE CaLcuTTa Hic Court anp OTHER 
Hien Courts—Suit to enforce Lig eae of a debt by the sale of the . 
mortgaged property—Limitation— avties—see Mortgage of land’ by 


F deposit of title-deeds see ous” BEC 

Conrricrine pvipEnce--Morlgage—Equitable “movtgage--Deposit a Pe 
title-deeds—-Privileged communication—see Mortgage , ... 412 

‘CONSENT TO REFER TO ARBITRATION Additional property—Mutual ; mise 
take—sve Arbitration .,. es 196 - 


Conrracr-——Public policy--Wagering agreement: —Held that, where ‘a 
plaintiff had pledged to the managers ofa gambling concern a diamond 
ring as security for an advance of money wherewith to gamble, he 

' could recover. the ring ‘on: payment. of money advanced and the con- - 
tract was not void as a wagering PESEEMRENG: ‘ 








Ma Tuy, Nga Shwe Yaung Sues ee 
Stolen_property—Innocent purchaser Restoration to owner—see. — 
Civil and Criminal Courts - - on avs 2 eas. 9 OM 
,S, 23—see Agreement, Void agreement nea 132 
Contract Acr—Agreement—Whether condition or object srehawful: on 
ground of being opposed to public policy—see Agreement 169 


8. 74-—Morigage-bond—Right of vedemption of athlon E cdovitone 
‘ate stipulation for compensation for breach of contract—see Mortgage- 








bond eee eee on 645 
. S. 108, EXCEPTION. -Qualified possession "of goods by vendor— : 
Title—see Sale by ‘bailee ~~ eee fo vee woo QUT 
Aeemmemenent, S, 178—Possession—see Partnership ete oes 314° 
emmanenme, S,.251-—Parinership—Powers of partners—Legal ‘mortgage 
Equitable mortgage-—see Partnership 51g - 
ConrRADICTORY PLEADINGS——Promissory note—Oral contract Ca gue 
vantee—see Promissory note: tee: : 657 


Convicrton—Double csonviction—Excise Act, ss, 39. ‘and 4—Indian Penal. 
Code, s. 72.—-A person cannot be conyicted of illegal Posgessinn ~ as well, 
as of illegal be of a Le spirit. - 
ween-Empress v. Nga Ta.Lor °:. : is KO: 
q Double naoinladiak Pye Code, s8 $82 3995 4ET; gene 85 
__pers on. cannot be convicted both of stealing and of dishonestly dis-\''. 
posing Of the Satie Property es i 
In the matter of the conviction of Nga Po. Kyaw and Nga Shwe Chon. 334 - 
Sentence lf. an accused is. convicted, . some ‘sentence, gst ‘be : 












passed. 5 . , , ‘ 
Queen-Empress vs. Mi Bauk eh oo ela vis 409 
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* Copres—Application. for .copies—Limitation Act, s.12.—Applicants’ for 
certified copies of judgments or decrees, who do not put up with their 
application the stamp required by clause 22, Schedule I, of Act I of 

» 1879, are nat entitled to the benefit of section 12, Limitation Act, as 
regards the interval between the date on which the copy is &pplied for 
and the date on which the stamp is subsequently furnished. 
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Maung Tha Hnyin v. Navamen Chetty and others - see wae 425 


Corpus peLicri—IJndian Penal Code, s. 302.—In a conviction for murder, 
it is of great importance that the bady of the pe~son murdered. 
should be préduced and fully identified. ; 

Nga Nyo and Nga Ket Kev. Queen-Empress .., oe he Aaah 

Corrozporation—Confessing co-prisoney—see Evidence of an accomplice 

"Cost—Compensation—Cattle Trespass Act, ss. 20, 21, 22, 23-~Illegal 
seisure of cattle—Criminal offence—Imprisonment in default—see 
Criminal offence - so se as on ae 

Compensation—Court Fees Act, s. 31—Criminal Procedure Cede, 

Ss. 545—see Court-fees ase wey ane NSE 
Compensation—Criminal Procedure Code, s. 545—see Compensa- 

tion = * : aes 








Procedure Code, s. §545—see Compensation ... 109 bs 
“COUNTERPART OR DUPLICATE—Charter-party—Stamp duty, Intention to 
evade—immaterial for purpose of securing a conviction—Stamp Act, Art. 
23, Sch. I—Sanction for prosecution-—Procedure when valid—Stamp 
Act, ss. 39 and 69—see Charter-party ces ses was 
«Court Fres—Compensation-—Costs—Court Fees Act, s. 31-—Criminal Pro- 


RECOVERY OF—Compensation—Court Fees Act, s. gi——Criminal © 


325 
54 
515 
616 
409 
595 
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cedure Code, s. 545~—-A general order to pay costs in addition to the - 


fine is bad. The precise amount of the fees directed to be paid to a 
complainant under section 31, Court Fees Act, in addition to the fine 


imposed, and the amount of compensation to be paid under section 545, _ 


Criminal Procedure Code, out of the fine imposed, should be distinctly 
specified. ae ‘ 
Queen-Empress v. Po Thaw ts ase ee ae 
‘Courr Fegs Act, s. 31--see Code of Criminal Procedure, s. 545 ae 
Criminal Procedure Code, s. 545——Costs, Recovery of—Compensa~ 
. tion—see Compensation ove vee soe ws 
i Nae a ll ai tad Procedure Code, % 
545——see Court-fees aun “Aree va ace ae 
CouRT OF FIRST INSTANCE-—Cigil Procedure--Duty .of Fudge to assist 
parties—Findings of fact, Interferetice with—by Courts of appeal~—see 
Civil procedure she: wba © aes wes toe 
“CouRTS HOW FAR BOUND By Bupparst Law .. i 





CRIMINAL BREACH OF TRUST— Cheating — Charge — Cumulative sen. - 
tence—A kyedangyi, having no authority to collect capitation-tax, col-, 


lected the tax from three separate tax-payers, leading them to believe 
that he had authoczity from the thugyi to collect. After collection, he 
paid over to the thugyi only a portion of his collections from each tax- 
payer and dishonestly misappropriated the remainder. 

Held, that he could not be punished forthree separate offences of 
criminal breach of trust under section 406 in the absence of any evidence 


616 
409 
595 

616 - 


418 
28 


to show that‘there were three separate and distinct acts of misappro- ~ 


priation, but that he might have been punished for three separate 

. _ offences of cheating under section 417, Indian Penal Code. 
Queen-Empress v. Nga Shwe Thi see te ane 
Wagering transaction.——A stake-holder receiving money under an 





agreement to pay it to the winner of a race cannot.be prosecuted for “~ 
criminal breach of trirst on refusal to pay it, bu: the ‘person depositing ~ 


the:money can recover it at any time before it is paid to the winner. 
» Queen-Empressv. Nga Po Twe Pes ieee ele teen NLS 
SCRIMINAL BREACH OF TRUST AS A PUBLIC SERVANT—Criminal misappro- 


492 


“130 


briation—Dishonesty—A thugyi' col!ected Government revenue, and - 


Page. 
- without Government corisent lent it out to his friends temporarily, i ine i) 
tending to recover it and pay it into the treasury at a future date. His 
friends subsequently absconded and the thugyi was unable to pay. into 
the treastisy what he had collected, He’ was prosecuted by Govern- 
ment under séction 409, Indian Penal Code, for criminal breath of trust 
as a public servarit, but the Sessions Judge acquitted him on the ground 
that he had’fo. dishonest intention. 

Held, that t the agcused’s pléa of-honest intention .wa8 inadmissible, 
When a person misappropriates to his cwn use ‘property that does. not 
belong to him, the misappropriation is dishonest, even thotigh he in- 
tended to restore it at some. future time. 

Queen-Empress v, Nga Shwe Hlaing o. _. aa eee FOS, 
CriminaL cagse—Insolvent Act (XI and XIT Viet, - é. 3), 2 s ptie: 
Burma Courts Act (XI of 1889), ss. 50 and 69, cls. (b) anid (c)--Refer- 
“ence tothe. High Court-—A petition presentéd to the Special Court 
under séction 50, clause (5), of the Lower Burma Courts Act by a. per- 
son considering himself aggrieved by an order of the Recorder sitting as 
Insolvency: Commissioner, made under section 50 of the Insolvent Act, 
comes before the Special Court as 4 criminal case, and ‘is therefore to .. 
be dealt with,.in case of difference of opinion between the members of: | 
the Se Court; under section 69, clause {c), of the Lower Burma — 
ct. The punishment which can be awarded under section 50 
In ent.Actis a punishment for something which the person 
to be Spake has done, and is not inflicted ' in order to compel him to 
do something in the futtire, | and the case in which it is inflicted is theres 
fore a criminal casé, | 
Yoe Swee Choon alias Ba Uv. The Chartered Bank of India, Australia 





and China, R angoon ass O4e 
CRIMINAL MISAPPROPRIATION—Criminal breach “of trnit~ Chanting 
‘Char, e—Gumulative sentence-—see Criminal breach of trust. aes 
wo ————-Crimitial breach of trust as a public sei an ec as as oA 
Go eclesinal breach of trust as a public servant... — S05, 


‘CRIMINAL OFFeNCE—Cattle. Trespass Act — Illegal seizure Of cattle — 
Compensation—Costs—Imprisonment in default.—The _ illegal seizure 
of cattle under thé Cattle Trespass Act, 1871, is not a criminal offence. 
A sentence ‘of fine for illegal seizure of.cattle and a sentence of imprison- 
ment in default of payment of fine or compensation awatded for illegal 
seizure is illegal. In awarding: compensation for illegal seizure of cattle, 
the complainant’ s costs incurred in prosecuting his complaint may be 
included in the compensation award. 

Queen-Empress v. Mi Min Kaung”. tee 515: 

CRIMINAL Procepure-—Criminal Procedure Codi, S. 353. —iti is irregular 
to import, into a case evidence given in another case by merely reading 
over a:deposition to a witness and asking him if it was cor rect. , 
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-( riminal, ‘Procedure. Code, ss. a42 and 443, - Chapter XX--see ae 
Summons. case see ave eos soe 594 
Right of accised to be tried separately—sée Falée evidence see. 13) 








Separate ; trials—see S Separate trials. 
Sessions, C idence of absent witnessEvidence Act, s. 33 
—sée Eyidence of absent witness -... “eee +134. 
CrimiwaL Procepure Copik——Act XXXVI of 1858—Statement 0 Medi- 
- cal Officer--Duty of Magistrates-—Illegal si il Page eguards 
against designing people—see Lunatic. 
Cuarrer XVIN—Comimittal Proceedings—see. Enauiry . 
Cuarrer XX1—Summary procedure—indian Penal ‘ode, 5. 
























cas ~Habitual “offender—see Summary procedure... ans 
1 5. 34-——Sessions © Fudge-—Confirmation of senstence——see Sessio ee 
Jud ge eee. ‘eee ry) nee ooo ‘ 
, Se 35~—see Sentence, Separate sentences ... | ee 
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mm, Ss. 235-—Act X of 1872, s. 434—Robbery with grievous hurt— 
Indian Penal Code, ss. 71, 394—Cumulative.sentence--see Robbery with 





grievous hurt vals 476 | 
» S. 235-—-Criminal “nisappropriation—Cheating—Charge-—Cumye ‘a 
lative sentence—see Criminal breach of trust... iss vee 402 
ny S, 235-—Cumylative sentence—see Cumulative sentence ve 444 
——, 8. 235-—-Cumulative sentence-—Indian Penal Code, ‘S. 7im—see : 
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, S. 309-—General Clauses Act, s. 2, cl. r8--Indian Banal Code, 
“s. 67—Common injury, danger, or annoyance—Game at cards—see 





__ Waprigsament? in default of payment oe SF 
8. 337—Offence triable exclusively by the Court of ‘Session—see 


“Pardon oo 586 

- 5 Se 340~—Burma Courts Act, ss. "86 and 87. ~-Sessions Judges may . 
allow third class Advocates to appear, plead, and act before them i in 
“criminal appeals. 








Travers Drapes .. ° ia : eee tae te we 260. 
—~ -, S. 342--see Examination of accused : «ee 320 
8. 392--Fuvenile offender—Whipping Act, ‘s, s-—Indian Majority ~~ 
Act, ss. 3 and 4—see Juvenile offender - ay «se 255 





-,$.435—A District Magistrate is - empowered under | section A35 of 
the Code of Criminal Procedure to call for and deal with the’ ‘record of 
any proceeding before any- Magistrate of whatever class in his own 
dist it 
Y a atter of a. reference by the Fudicial Commissioner qf; British 
































urma under s. 76 of the Burma Courts Act, 1675 we vee 387 
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» Se ‘545—Costs—-Comperisation. <ntf the acctised is: convicted, some 
sentence must be passed. When the accused is convicted in a non-cogs 
nizable case, the Court ‘must order the repayment of processsfess under. 
section 31 of the Court Fees Act. Ifthe Court imposes a, fine :j in ‘any. 
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- case; cognizable or ‘non- cognizable, ‘it may apply section ie Core fof = ae 
f Criminal Procedure, That section is not always applied-in cases suitable ~ ; 
for-its application. All legitimate costs and not only process-fees may be 
awarded under section 545, Code of Criminal Procedure, as w ell as. 
- compensation for the injury caused. : : : : 
Queen-Empress v. Mi: Bauk : ! 40g” 
Criminal ‘PROCEDURE. rae S. ‘54S Costs —Compensatch nase Com a 
"pensation 505 
- i S5 555—Opium Act, Ss, omA "Dievler Magistrate, “ae ae ie Sar 
a Collector, is not’ debarred te the circumstances of his dual appoinit- 
ment from trying an offence under.section 9 of the Opium Act, 1 of 1878, 
the prosecution of which has not been instituted by himself as Collector. 
Nga Mya E and another v. pacers at cree tee 400> 
» SS. 109 AND: Liosee Security for good behaviour eee” fae | 398 
4, SS. 109 AND’ 110—see Security for good behaviour . «6. © ©) aa 427: 
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my ioe, SS. 109 AND l1c—Distinction between these sections~—see Security: é 
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SS. 118, +123, -397-——-Security. order=-Imprisonment in défault— on 
Sentence on offender already sentenced for another offence—see Security — .° 
order - acy nee wes . sve 364, 
5 SS. 164 AND afitinneee: Confession ae 423, © 
, SS. 177, 178, §31—Transfer of Sessions gases —~ Sessions’ Cotirt : 
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, 8S. 198, 345—-see Defamation, Who may prosecute in ‘cases of, vee O17" 
> 8S. 242 AND 243—~see Summons case eee 594 
SS. 267, 369.-—Jidegal Sentence—see Sentence, Ilegal sentence: jee 354 
» SS. 514 AND’ 545—-see Forfeiture of bond... ae eee GID! 
CRIMINAL RESPONSIBILITY —Cruil liability—-see Judge ied * 83. 
CULPABLE | HoMmIcIDE— Criminal Procedure Code, s. 439—Revision—see Bet 
: Murder ete! aise tee ee 24S 
: Grievous ieurt—Charge— ste Marder ae ‘aaoat go tae yes, 800° 
——-——~-Indian Penal Code, s, 300—see Murder. v6. © tee os 27 
wo ——- Murder— Grievous hurt—see Murder... va dae 403, 
Murder—Indian Penal Code, ss. 302, Bile Murder ate 508 
i. Murder—Sentence—see. Murder ae 459° 
CULPABLE HOMICIDE NOT AMOUNTING TO MURDER~-s¢e Murder ve 37E. 
Homicide by misadventure— Death caused by rashness or negligence ~~ 
in the doing of an act—Murder—see Rashness or Negligence  uaae (OOF 
Voluntarily causing hurt.—Where an accused person had struck 
a man one blow on the head witti#a bamboo yoke, and the injured man 
died afterwards in hospital, principally from the excessive use of opium 
surreptitiously administered by his friends, it was held that the offence 
. committed was that of voluntarily causing hurt, as there was no intention - 
~: to:cause death and the blow in itself was not of such a nature as was 
- likely to cause death. A oe Fes P 
- Ng a Shwe Pov. Queen-Empress'  - ve 27Q> 
Currabie NEGLIGENCE— Culpable rashness—Indian Penal Cote, i : 285— : 
: “see. Culpable rashness a. aes wee 3377 
- Indian Penal Code, s.  304A——see Culpable rashnéss’ ... 308: - 
Coupasie rasHness—Culpable negligence—Indian Penal Cede, s. 285. 

“There must be‘evidence of rashness or of negligence to am a charge y 
«under section’ 285, Indian Penal Code., - ‘ # 
“Biaveinbrters, Nga YaPo_ - Cee! 339 
s————Lulpable negli igenceIndian Penal Code, 's Ss. ae the accused, 

. while out shooting with deceased inthe jungte, separated’ from him. 
“Afterwards, seeing something move inthe jungle; but without. waiting: tO=2-.- 
see what it was, he fired and shot the deceased dead.” : 

‘Held, that: the accused’ was properly cony: icted. of an. ‘offence under 
section 304A; Indian Penal Code. ’ bea j eS on en 

Queen-Empress ¥ Nea Pan Gye a Pea ie a. 308 


CUMULATIVE SENTENCE—see Sentence. 


. INDEX. 


CusTobDy of ATTACHED PROPERTY —-Public servants—-Indian Penal Code, s. 


186—Code of Civil Procedure, s. 269—Offence.—Where attached pro- 
perty has been placed in charge uf persons who are not public servants, 
the removal of such property without the consent of such persons in 
charge does not amount to an offence punishable under section 1£6, 
Indian Penal Code. — ; 


Queen-Empress v. Nga Shwe Bwa and four others . - ee on 


Custom—Divorce—see Hindu Law, Divorce ~ ... see ein 





~Mortgage—Sale—Burden of proof—seeMortgage  .., | as 
D 


Dacotry~—Rebellion—Attempt to wage war—-Magistrate-~furisdiction— 


Dacorry witH MURDER—Common object.— Eighteen prisoners, including 


see Rebellion. se 


the appellants, broke out of a police guard, and after seizing the police 
rifles, ammunition, &c., effected their escape. One of the prisoners (not 
being either of the appellants) fired ‘at a police constable and killed him, 


EX 


Page.. 


336-: 
494 


158 


_the circumstances under which the shot was fired not being disclosed in, 


the evidence, The appellants were convicted under section 396, Indian 
‘Penal Code, and sentenced to death. 


.: Held, that the conviction was right, but that, as there wag nothing on 


the record to show that the shot which killed the constable was fired in 
furtherance of the commoh intention of allthe prisoners, a sentence of 


. death was uncalled for ; 
Nga Kyaw and another v. Queen-Empress ae Brae an 
——-— Sentence of death—Murder in dacoity—see Sentence of death 


Damaces—see Interest —  « 5 





Burmans—Seduction—see Buddhist Law, Breach of promise of 
‘marriage os as . 


ial eee 


————Seduction—Pregnancy-—see Buddhist Law, ‘Seduction... ose 





DAuGHTER OF DIVORCED PARENTS—Suc 


Seduction—Pregnancy—Burma Courts Act—Buddhist Law—se 


Seduction .., ane Meo tee ay a 
cession— Foint property —see Bud- 


dhist Law, Succession... ee aie aus 


DEATH CAUSED BY RASHNESS OR NEGLIGENCE IN THE DOING OF AN ACT— 


¥ 


DecLaraToRY DECREE—Ownership of land—B 


Murder—Culpable homicide not amounting to murder—Homicide by 


misadventure—see Rashnessor Negligence... ai ne 
urma Land and Revenue. 


‘Act—~ Civil Procedure Code, s. 211—Arakan Land Revenue Rules Sei- 
tlement—Mesne profits— Wrongful possession—see Ownership of land.., 


Decrez, Form or—Mortgage by deposit of title-deeds—see Mortgage by 


De 


deposit of titledeeds ... - 
ED OF SALE—Morigage—Limitatio 


Code, ss. 198, 345.—The reputation of a living person who is an adult 
.and sud juris, is exclusively within his own protection, If he. does not 


" take steps to defend it, no one else can. Section 345, Code of Criminal 


‘Procedure, shows that the onlyZperson, who can,compound a prosecution 


m—see Buddhist Law, Mortgage ,,, ° 
DEFAMATION, W#O MAY PROSECUTE IN CASES Or—Criminal Procedure 


502. 
636 
570. 
533. 
235. . 
113 
184. 


89. 


456 


for defamation is the person defamed, and indicates clearly the intention . 


of the. law to leave to every one the exclusive right of vindicating his 
own reputation. The word “aggrieved” in section 198, Code of Crimi- 
nal Procedure, in cases of defamation, must be treated as equivalent with 


_ the expression “ person injured,” the object of the section apparently 


. S injury. a 
Queen-Empress v. Nga. Shun we 
Deposrr of tirLe-pEEns—Morigage—Equit 


being to limit. the right of complaint to the person who has suffered 


able mortgage--Conflicting 


evidence—Privileged communication=-see Matgage 


Dxsertion ——Will—Inheritance-—Funeral ceremonies—Assistance 1” sicke 


ness~-see Buddhist Law, Inheritance “ane on eee 


ve OIF 


412 
46: 


Distowesee—-Cvwsnal breach of trust as a public servant-—~Indian Penat 
Code—Criminal misappropriation—see Criminal breach of trust asa. 
public servant -. . 505. 

DisopeprENnce ‘oF orpER—Hortatory proclamation—Indian Penal’ Code; = ou 
188—~Criminal Procedure Code, s,133--see Hortatory proclamation ...,- 363 

Embankments Act, s. ae Penal Code, ss. 187 and 185--see : 

_ Refusal of labour . eee ise saa *Q2: 

‘Distrrigurion By Buppaist Law oF THE RESTATE OF A DECEASED Bup-: .. 
-DHIST IN CERTAIN FIXRD SHaRES—Buddhist Law—Distributive shares. 
amongst widowse—Alienation -of property by a Buddhist before death— ----- - 
Will—Successton—see Buddhist Law, Will oe ae oe 95 

DISTRISUTIVE SHARES AMONGST wipows—Alienation of property by a 

Buddhist “before death—Will—Succession~-Disirvibution by Buddhist . 

Law ‘of the estate of a deceased Buddhist in certain fixed shaves——see 


Page. 

















Buddhist Law, Will ied ee 95 
Drviston—Ahcestral estate-Burden of proof—see “Buddhist Law, Burden, se 
of proof © - eee 22 
———- Ancestral ‘estate, Possession ais Widow—Sister—Burdgn of proof: . 

~—see Buddhist Law, Aincestral estate ” ie ‘ase 35° 
Divorce—Custom—Hindu Law—see Hindu Law, Divoros oes 78 

Ground for divorce—Second -marriage—see Buddhist Bang; sles: vg 

riage ' *laee ew. 03 i 
Grounds of divorce—~sée Buddhist Law, Divorce ssa. 607) 

; Right of divorce on mere caprice~~see Buddhist anal Husband and 
wue-.- eee hee 2 0ee Or 
alts validity—see Buddhist Law. Divorce gu) nda OF ae he aor 
‘Foint property—see Buddhist Law, Husband and wife eee 27 








Partition—Forfeiture of property—see Buddhist Law, Superson B12... 
monincmmee Partition.of property—see Buddhist Law, Husband and wife ...°' X4 
—_————-Partition of property on divorce-—Marriage—see Buddhist Law, =. - 
Divorce ve tee vee +206 
Re-marviage—Partition of property—see Buddhist Law, Divorce 415 ; 
Restitution of conjugal rights--Right of divorce on mere i Sal . 








‘see Buddhist Law, Husband and wife oe (Sor 
- em Second marriage—Polygamy—see Buddhist L aw, Marriage’ gee Og 
Divorce Act, SS. 10, 18,23, 27, 32, 34-—Special  Couvt-—-Burma ‘Cosas: - 


Act (XI. of ¥88Q), Schedule If[-—-Civil Procedure Code, s. 15——Matri> 


monial jurisdiction—see Special Court a ‘$27 
Dominions OVER JOINT PROPERTY;—Husband ana wife—see Buddhist 
Law, ‘Husband and wife wee ee oe «-8Q 
mem ———=see Buddhist Law, Husband and wile. Fee ae aie =325 
Dovusre convicrion—see Conviction. 
wn Excise Act, ss, 39 and 41—Indian Penal Code, Se n1—Evidence 
- Act, s, 18—Hearsay evidence--Admission--Sentence.-~A person, can- 
“not be convicted -of illegal possession as. well as of -illegal ‘sale of the 
same ‘spirit. Necessity’ ‘of caution in ‘receiving: evidence: of admissions « 
and of:excluding heataay heminenice illustrated. Injudicious severity ae 
sentence. . te 
Queen-Empressv. Nga Ta: Lik eee “one ete ee 950 
Dury or Counse.~see Review of judgment . ~ soee 5083 
Dury or Jupee ro ‘assxsT ‘parTizs-~Civil dercelicratint af first. 
instance-Findings of: fact, sid alae with—by: Courts of Appeal-—see a 
Civil’ procedure: 10 (QIS 


Dury or Mutisreires Statement. of "Medical ‘Officer—Hlegal confines 
ment—Safeguards. against -desipning peopleAct KXXVI of : Hi5E— te 
Criminal Procedure Code-rseé Lunatic | - vad *5 uf 

Dying pacLaration sa Manner of proving see. Evidence 








E . es ee 


Bocuesisrtic: ‘GENSURN=—see ‘Jurisdiction: of Civil Cours au Pee QOL 


INDEX: sxv 
: EMninxMEwTs Act, s. 3—Jndiah Penal Code, ss. 187 and 188—see Refusal Pie 
of lapour owe eee wee eee one ae vs 
eacmney “Cen fecetirs Code, Chapter. -XVIlI—Committal prom 
ceedings.—It is the duty of the committing Magistrate to place bétoi 
the Sessions Court.all the evidence peocurabieg Plate before 2 
Nga Po Sev. Queen-Empress ree eee oy ate oe 538” 
‘FQUITABLE MORTGAGES—see Mortgage by deposit of title-deeds ~ sien WESus 
Deposit of title-deeds—Conjlicting evidence—Privileged communis - 








cation—see Mortgage ... s. tee ae See 
Pavtnership—Contract Act, s. 251—Powers of partners—Legal. * 
mortgage—see Partnership ae : pss Bits 519° 


‘Eavuiry, Rute or—Gift—see Buddhist Law, Gift, - dee ye ge 
ERRONEOUS GROUNDS OF SENTENCE—Illicit possession—Opium Act, s. 9 
—see Opium ee see “ee ae ws $70 
Estorpet —LEvidence Act, s. 115—Divorce—Profession of faith—A postasy— = 
see Muhammadan Law, Husband and wife... see 
Lower Burma Land Revenue Act—Title of sub-tenant of a Govern- 
. ment tenant to land adjoining the tenants’s holding cleared and cultia’ 
vated by the sub-tenant—see Landlord and tenant He 489 
Evrorsan Britisn sussect—Criminal Procedure Code, s. 454.~—Where * 
‘ either the name or the personal appearance of the accused suggests that 
-. he maybe an European British subject, the Magistrate ought toquestion 
_ him as to ‘his status under section 454, Code of Criminal Procedure. : 
Queen-Empress v. William Shanks... ase Ae we 408 
Evivence—dAccomplice—Irregularity in tender of pardon—Misdirection—- “~~ 
The witness Shwe Wa, who was an accomplice, was tendered a pardon. 
by the District Superintendent of Police under the orders of the District 


Magistrate. : ae : 
Held, on reference to the High Court, that his evidence was admissible. 
In the matter of Nga Po Aung and six others... vw 246 


Common gaming-house.—In order ta support a conviction under 
section 3, Act II] of 1867, of ‘keeping a common gaming-house as de 
fined by section 1 of that Act, there must be evidence that instruments -. 
of gaming were kept or used. ea wie 











Ah Kyiv. Queen-Empress ase ei eh io Bee : 
—Confession vetracted—Criminal Procedure Code, s» 164.—Where * 
an accused was:convicted of murder solely ona confession to a Myodk 
which was retracted -at-the Sessions trial-: Sie te 
- , Held, that thé prisoner should not have been convicted on such evie 
ence, ee : . ie ' 
Nga Tha Maung v. Queen-Empress .. aes sak we 497 : 
ing—The statement of a dee — 


—Dying declaration, Manner of provi 
* ceased person, though recorded ‘by a ‘Magistrate, must-be proved'in the 
usual way:by-calling the Magistrate or clerk whotook it down. 
Ram Loochun and others v. Queen-Empress eo a ws 157 
Irrelevant evidence—Inadmissable evidence~—Evidence Act, s. Ota ioe 
Registration—Registration Act, s. 48—Possession—Title.—In a suit 
for-the recovery of land alleged-to have been transferred in satisfaction ' 
of a debt, evidence of the-debt,-apart from its connection with the land 
is irrelevant. Theobject-of-the plaintiff being to prove-title-to the-land, : 
- an-unregistered-document for this purpose’ is inadmigsible in a case — 
where registration is compulsory. Moreover, wheré the agreement 
between the parties has been reduced to the- form of a document; the 
~ provisions of section 91, Evidence Act, bar the admission.of evidence _ 
other than the document. ‘Section 48, Registration Act, does: not apply 
“where there is-no conflict with a registered document ‘and where the 
agreement -was not merely oral. “Proof-of possession for five years ~ 
creates no title against the-owner. . cs 
: Maung Pauk Tun and another v. Ma Myat Gale ke vee 1650 
False evidence—Right of accused to be tried separately—Criminal — ae 
procedure—see False'evidence aaa) = tee Se 0062339 








“HXVI INDEX, 


found in the camp.ofa party of refugees, it was held that it was not 
*- proved in whose possession | it was to justify the conviction of any one of 
them for. theft. aan, : 2 a 
ae Shwe Veik v. Oucen-Empress ae Ae 
Publié nuisance—see Selling fish on or near a a public road ee 
Sufficiency of evidence—Cyiminal Procedure Gode, $, ILo—see 
goes for good behaviour 
Unregistered document —Sale— Mortgage Eassssion-— Burden e 
“proof——see Possession . ... . rk 
EvipeNce Act—Possession—Burden of proof—see Possession : wa 
8. §, Indian Penal, Code, s. 75—see Previous conviction : 
..S 18—Double conviction—Excise Act, ss. 39 and: gi—Indian 

















Penal Code, s Ss gi-—Hearsay evidence—Admissions—Sentence—see 


‘Double conviction — . aS x 
, 8. 24—Criminal fuiaitowe. Code; Se 16 - see Confession 
» 8. 24—Inducement to confess—see Confession 

8.25 ~Confession to a police officer—Burma Rural "Police Act— 

: Rural palige= Vales headman— Village paungersse Confession to.a 

police officer . nue wee an 

1S. 30—see Confession of éordeciiaed oe 

oo, Ss. 5 4-—Indian Penal Code, ss.75, 215, Sas ae Thett.. 

a, 8. 8 —Waging war against the peste Satlerne tipsy of sane- 
tion—see Waging war agairist the Queen 2a 

eminem, 5. gI— Irrelevant evidence—Inadmissible evidence—Registration— 
Registration Act, s, 48—Possession— Ti itle—see _Evidence, sie 
evidence 

en, s. o1—Indian Penal Code,s. 211—Criminal Procedure Code, 's 
154-—see Complaint, Proof of terms of— 

era 8.1 10o—Burden of Dyeai aTillee Pessessiph=caae Burden of proof 











—, 











, 8. 114——-Excise Act—see Accomplice is 
8. 114, ILLUSTRATION (a)—Kecent possession—Indian slid Code, 
5S. 41. and 379—seé Recent possession i fase se ae 
8. 133-—see Testimony of approver —s., eee ase 


a ae : met Page. 
se cr eal of stolen property-—Where stolen: property was -_.: 


397 
94. 


542: 


133. 


roa 
574" 


350. 
289 
396. . 


‘479 
383 
449. 


389, 


146. . 


1322, 


. EVIDENCE OF ABSENT WITNESS Evidence Act, s.33—Criminal . procedure— 


‘Sessians Court. —Evidence of an absent. witness taken in the Magis: 
 trate’s Court cannot be received in the Sessions Court under section 33 


of the Evidence Act without ses of, the circumstances rendering it 


admissible. 
’ Queen-Empress v. Nga Po Kywe vs Ras cise des 
EVIDENCE, OF AN- ACCOMPLICE—Confessing co eloonon=-Cornliaealior, —_ 
‘The evidence of one or more accomplices is to be received with ‘the 
utmost caution when not corroborated by other evidence from a more 
respectable source. The mere statements of a confessing co-prisoner are 
of still less value, especially where any improper motive for i a 


exists. || : . . “ 
Wega Paw v. ‘Queen-Empress SS oes oe sam te 
Eyipencez oF Divorce—see Buddhist Law, Divorce : ae 


JEXAMINATION OF accuseD—Criminal. Procedure Code, Ss. 342 rr Crimi- 


134.. 


54. 
206+ 


nal Court, in the exercise of its powers under section 342, Code of Crimi-’ | 


nal Procedure, should not cross-examine the accused to elicit ‘admis- 


sions. ‘The object, of the examination is to enable him to expla, ire - 


cumstances appearing in the evidence against him. 
Nga Hmun v. Queen-Empress ‘ ee Se ae 
Excise Act—Euidence Act, s. 114—see Accomplice aoe 
1 88..3 (4); 4I—see Yeast balls... wee? OS 
$8. 39 AND 41—Double conviction—Indian Pénal Code, s. s. ts 








"Evidence. Act, s. 18—He vines “evidence —Admissions—Sentence—see ee 


Double conviction 
$8.42 AND 4o—Sale ; in breach of license by servant—Responsibility 
of holder of excise license—Abetment—see Hespenaibility of holder of - 





“Excise license. eee oe one eee see 





INDEX. XXVIEF 


: : Page:. 
EXECUTION OF DECREE—Civil Procedure .Code, s. 316—Sale in Execu- 7" 
tion—Right, title, and. interest of judgment-debtor—W hat passes at. 
. an execution auction sale is the interest of the judgment-debtor and no 
more. If in the present case the property had been transferred’ by the 
mortgagor to the mortgagee absolutely before the attachment, then 
nothing remained in the mortgagor and nothing passed at the sale. If 
there had been 10 absolute transfer, but if t here was a valid mortgage’ 
subsisting before the attachment, then the title of the mortgagor only, 
that is, the right to redeem the property from-the mortgage, passed to 
the auction-purchaser, and the mortgagee is entitled, not to possession 
of the property, but to a declaration that the transfer to the. auction- . 
" purchaser was subject to the mortgage. rind oyun “ , 
Maung Gyiv. Nga Hle and another.’ a9; ges oR oged. GANS 
EXTORTIONATE STIPULATION FOR COMPENSATION ‘FOR BREACH OF CON- 
tract—Mortgage-bond—Right of redemption of land—Indian Contract 
Act, s. 74—sée Mortgage-bond ... au sis ow 645. 


F 


Farturg or justice—Local Government—Transfer of Sessions cases-— 
Sessions Court—Criminal Procedure Code, ss. 177, 178, 531—-see Trans: 
_ fer of Sessions cases. 4. on sect ta eee 263. 


' Fausg EVIDENCE——Criminal Proceduve—Right of accused to be tried sepa-. 
vately.—W here several persons accused of giving false evidence in a. 
judicial proceeding had been jointly tried, each ought to have been 
separately tried and had a right to call the other accused persons as 


witnesses, 
Ameer Ahmed and Nga Po Min y, Queen-Empress - ses see 12> 
FAMILY ARRANGEMENT—Partition—Succession—see Buddhist Law, Suc- = 


, cession one eee ‘aes oe ves 1QOT 
‘Farner’s Liapiniry—Criminal Procedure Code, s. 488—see Maintenance, 145- 
Frerry—-Burma Ferries Act.—It is no offence to cross, or take cattle 
across, a ferry in a private boat not plying for hire. 
Queen-Empress v. Kya Kaing we eee can a 
FIGHTING BIRDS, BULLS, &c.—Instruments of gaming—Public Gambling. _- 
Act--Burma Gaming Act~-see Kwin Be ste wee oe IT 


Ficurine cocxs—Gambling Act--Rewards to informers.—Fighting cocks 
are not instruments of gaming within the. meaning of section 13 of Act’ 
III of 1887, A aI in 
elie eer v. Nga Tha Zan and another °... ace vee OT" 
Finpine.—Caution to be used by a Court of Appeal in reversing a finding". * 
of fact on oral evidence by a Court of first instance. 


Tan Aung Riv. Ram Chandra De ws. an come * eed? 314. 
Finpine on Issues,—Courts ought to record distinct findings on each °* 
___ issue. : ' : 
‘Maung Shwe Lin vy. Mi Nyein Byus wi on son oe 195 
.* Binpincs or Facr, INTERFERENCE wWITH——BY CouRTS oF APPEAL—sce — g 
Civil Procedure ae on vee see eve GIS 


Fring, Datty FINE—Burma Municipal Act, s.104.—A daily fine cannot be 
* imposed by anticipation for an offence which has not been committed. 
when the order is made. The proper course is to fix a near day for. 
report, and if it is found that the order has not been carried out, the 
. daily fine up to the date of the report may be imposed, and so on until . 
the order is complied with, _ rite patie am wig 
“ Queen-Empress v, Nga Paw Hi wee we toe woe Q2E 
Finzs—Gambling Act, s. 16—Rewards—Recovery of rewards paid away— 13 
When fines are inflicted under section”3 or 4 of the Act and moneys 
or articles are forfeited, the.Magistrate trying the case may award part 
or all of either-the fines recovered, or the moneys and sale-proceeds of | 


xxviii INDEX. 


articles forfeited, to the informer, but -he cannot award b 
and the moneys and_sale-proceeds of articles forfeited. ne ines 

| Queen-Emprees vy. Nea:Pa and two. others’. °: vs. oa Pain eS 
BFisnery; PLAN or~—Burma Fisheries’ Act, Rules under,—-W hen a plan of 
a fishery is given to aflessee udber Rules 6 and 20 of the Rules under 

the Burma Fisheries Act, such plan showing the-nature ofthe contract 
between him and the Government, no right is reserved to the Commis« 
sioner . or ‘any other authority subsequently to-reduce the extent of the 
fishery shown therein. eters le 


Maung Tha Yauk and two others v. Maung Aung Pyo. .. Py ae 
AFisHery Ruwes-~Burma Fisheries Act--see Lessee, Righs :of fishutyslessee 
to thé fish in adjacent waters ~~ ass eu of is UR CCS 
FLowiINne strraM—-River—Riparian proprietors--see Water rights — ,., 


FF oRFEITURE OF BOND=-The provisions of section 545. Criminal Procedure 
Code, for the payment of expenses or compénsation do not apply to 
sums realized by forfeiture of bonds under section 514, Criminal Brae 

- dure Code. mo aaa pe Sie See xe 

_ Queen-Empress v. Nga Lu Maung and another ... Me 

_ForFEITURE OF PROPERTY—-Divorce—see Buddhist Law, Divorce: a 

RFUNERAL CEREMONIES——Assistance in sicknéss—Exclusion from inheritance 

' —-Desertion—-Will—see Buddhist Law, Inheritance .~ 4... °°. 


G 


“Gamptine—Indian Penal Code, ss. 67 and 290—Public Nuisance—A 
-. person who allows others to gamble in his house does not commit an 


offence punishable under section 290 of the Indian Penal Code. A’ 
person sentenced to fine-on conviction of an offence punishable under 


section 290 of the: Indian Penal Code can only be sent aE 
imprisonment in default of payment of fine. ny De sentenced to simple 


-Queen-Empress v. Nga Shwe Nyo an aah eg . 
_~GamBLine Act——Cain——Instrument of gaming—see Tossing for pice. - 
Spectators—see Cock-fighting |... - he wee ae - ai 








<=, 8, 5 urisdiction~Code of Cxinival’ Peacclure: s.cogxCosh. 
‘ling Act, ss. 3, 4, 5, and 14—Sentence :of amprisonment in pee he 





Jurisdiction... ines lees ae ef 

-, S. 13--see Bullock race re Sys Pas “ one. 

—-+—, §. 16-—Fines—Rewards--Recovery of rewards paid awayrnsee 
Fines see "awe ees ae ee aM 

————, SS. 3 AND 4-~see Sentence. ae 


, SS. 3, 4——Sentence of imprisonment and fine—Indian Penal Codi, 
ss. 40, 66—-~Imprisonment sn defaule Pe de te Oe 
of imprisonment and fine. _ : oe 





{Common gaming-house ... ~ see we aes 

i 1 SS. 3710 6--Presumptive evidence--see Common genial vee, 

- SS. 3, 4 AND 13--see Rewards to informers... AoE RUSE. sve 

some, SS- 3, 4 S AND 14--Gaming Act, s. 5-—Fuvisdiction—Criminal 

vishal Code, s. 204-—Sentence of imprisonment in default—see Juris» 
iction “ene 2 age err. ave Sse gee ne: 











, S. 3—see Evidence re 
eee ~ @ee. 
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532 re 


86 


378 


438 


. 434 


,8S.3 AND 5——Seisure of money on the persons of zamblers—éée - 


281 


407 


“GAMBLING IN PRIVATE HOUSES-IN CONTRADISTINCTION TO GAMBLING IN’ 


COMMON GAMING-HOUSES-~Public gamirig a‘ common ‘nuisancemsee 
Chinese ti lottery eee ae Ae i Aa as RES 
*GAMING, INSTRUMENTS OF-—-Coin—see Tossing for-pice 
-Fighting birds, bulls—see Kwin Sa sire ; 


~SGameg at carps--Indian Penal Code, s. 67= 





=General Clauses Act, s. 2, clause - 





18=-Indian Penal Code, s. §3~-Criminal Procedure Code, s. 309=— 


Common injury, danger, or annoyance—see Imprisonment in default.of 
Payment . .ss ee I ae ga aay 








- INDEX. 


<Gengrat Cravses Act, s. 2, cL. 18-—/ndian Penal Cede, s: 67——Criminal 
Procedure Code, s. 309—~[ndian, Penal Code, 's. 53-—-Common injury, 
danger, or annoyance--Game at cards—see Imprisonment in default |... 
Gengrat Crauses Act (I.or 1868), 8.5, AcT VIII or 1882, Ss, 1--/ndian 
Penal Code, s.64——-Police Act, ss. 34, 37 to 4o~—ses Imprisonment in 
default of payment of fine fae j 
Grrr—Revocation—see Buddhist Law, Gift are sash ove 
ame Transfer of possession~—Revenue Register-—see Buddhist Law, Gift. 
Gur witnovur possession— Validity of gift—Wsll—Testamentary dise 
posttion—see Buddhist Law, Inheritance : Bis ove as 
Gurr oN ENTERING PRIESTHOOD—see Buddhist Law, Gift ahi pay 
Grants oF ownersnip—Rule 7 of Rules of 1879 issued under Burma 
Land and Revenue Act~<Title to hold land—The plaintiff obtained a 
pa of ownership of certain land from the Deputy Commissioner, 
efendant, on the ground that he was the occupant of the land adjoin- 
ing, and that he had ‘received no notice as required by section 7 of the 
Rules of 1879 issued under the provisions of the Burma Land and 
Revenue Act, and also claiming tobe the Government tenant of a 
portion of the land granted to plaintiff, ousted the plaintiff from the por- 
tion so claimed. The plaintiff sued to recover possession. The lower 
Appellate Court held that the grant was illegal, as notice had’ not been 
duly served on defendant under section 7 of the Land and Revenue 
Rules, ' 
Held, that the fact that notice had not been duly served on the defends 
ant did not render the grant to plaintiff invalid, and that, as the grant 
gave the plaintiff a clear title, the defendant was bound to show a 
superior title. : 
Quere—Has the Civil Court any jurisdiction in a suit of this nature, 
‘having’ regard to section.55, clause (7°), Act II of 1879? 
Maung Thun v. Ma Pa O and Nga Thin on nes ane 
 Grazine-cRrounD—Title to use of waste land as a grazing-ground— 
incompetency of a Civil Court to make allotment of land as a grasing- 
vpiiMes use of a piece of waste land as a grazing-ground fora 
_few years does not confer on the person who uses it a right so to use it, 
or to eject therefrom ‘another person who has taken possession, A 


s00 : . eee eee 
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Page. 
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473 
23 


70 
go 


493. 


Civil Court cannot make an allotment of land as a grazing-ground 


under Rule 76 of the Rules under the Land and Revenue Act. 


Nga Por Buy. Nga Shwe The - a oes see tes 
- Grievous Hurt—Attempt’ at murder—Attempt at culpable homicide—see 
Attempt at murder ies ne oy one . tee 


mmm eie Charpe-—sée Murder ' ane Sis 
crmennns Medical evidence.—In all cases of voluntarily causing grievous 
hurt, the evidence of the Medical Officer who examined and attended on 
the person to whom the hurt was caused should, if obtainable without 
ufireasonable delay or expense, invariably be taken. 
Quéen-Enipress v. Nga Chet a ave ase ae 
ween Murder~Culpatle homicide—see Murder ... abs 
. Ground ror DIVORCE—Payment of ko-bo—see Buddhist Law, Divorce, 
Grounns oF pivorce-—Buddhist Law—see Buddhist Law, Divorce - ... 
H 
. Hapiruan orrenper—indian Penal Code, ss. 380 and 75~~see Previous: 
conviction | an ate ts * oe 
——Indian, Penal Code, s.. 7§—Previous cénviction-~Sentince:<-The 
accused stole two buiocks from underrieath complainant’s house in 
Upper Burma, and was cotivicted of an offence under Section.386. of the 
Indian Penal Code and. sentenced to seven years’ rigorous imprison- 
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_ment, the Magistrate being of opinion that the accused -was‘an habitual - 
criminal, There was only one prévious conviction of old date charged” 


‘against accused ofan offence under séction 380, Indian Penal -Codé; in” 


which he received one month’s rigorous imprisonment. 
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Held, that the sentence passed on accused was out of a! proportionto . .° 
the character of the offence committed, and that the Magistrate was not ‘ 


justified in treating the accused as an habitual eiengen, Sentence _ 


reduced to 18 months’ rigorous imprisonment. 


Nga Lu Gyt v. Queen-Empress ve site ea 
“HapituaL OFFENDER--Sentence——see Pievions conviction wie aeee 





‘dure Code, Chapter XXIi—see Summary procedure | ws sn 

HARBOURING A pacoit—Indian Penal Code,s. 216.—Harbouring a dacoit 

“ig not an offence under section 216, Indian Penal Code, unless it is done 
“with the intention of preventing his apprehension.” 

Nga Myat Gyi and two others v. Queen-Empress .. vey” on 
“HEARSAY EVIDENCE—Admissions~-Sentence—see Double conviction ise 
_Hinpu Law—Divorce—Custom.—Divorcée is not so absolutely forbidden 

by Hindu Law as to shut-out evidence of custom. If the custom of the 


-———Summary procedure—Indian Penal Code, s. 75—Criminal Prices , 
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éaste allows divorce, the law does not forbid it among -the lower castes. - 


The Civil Courts may entertain suits for divorce cther than those pro- 
vided for by the Indian Divorce Act where the divorce is sanctioned by 
Jaw, or custom having the force of law.: 
Pounmah ve Pouriah ws ae 
mon en Foinder of parties-Partnership debt——Foint family. Probie 
presentataves of deceased co-parcener——Succession Certificate Act, 5. 4.—— 
Where a Hindu firmis joint family property under the Mitacshara Law, 
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~ the representatives of a deceased ca-parcener are not necessary parties . 


to a suit-for the recovery of a debt which became due to the firm in the 
. lifetirne of such deceased co-parcener'; bul where some members of an 
undivided family carry on trade in partnership to the exclusion of other 
undivided members, there the representatives of a deceased ‘partner are 
necessary parties to such a suit, Where the representatives of a de+ 


ceased co-parcener are necessary parties to a suit, the provisions of sec+ | 
tion 4, Succession Certificate Act, apply, but they do not apply where 


’ the representatives are not necessary parties. : ; 
_ Méothiah Chetty v. Maung Tha In and two others e ‘ee 
finer, Possession sx—Contract Act, s. 178—-see Possessicn by hirer | eee 
Homicipe Br MISADVENTURE—Death. caused by vashness or negligence in 
the doing of an’ act—M urder—Culpable homicide not amounting to 
murder~~see Rashness or Negligence 
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HORTATORY PROCLAMATION-~Law/ul nedieThitian Penal Code, $. 188—— 


Criminal Procedure Code, s. 133-~Conditional order for removal of nut 
sance—-A hortatory proclamation issued by a Subdivisional Officer call- 
ing upon the inhabitants of a town-or village to keep themselves well 
supplied with pots filled with’water upon their roofs and also with hook- 
ed sticks for use in beating out fires, and laying down certain precau- 
tions to. be observed while cooking and in the use of fires generally 
throughout the dry season, not being addressed to any particular person: 
‘atid:not fixing any time or place fcr the consideration of objections 
against such order, held not to be an order the disobedience of which is 
punishable as an offence under section 188, Indian Penal Code. 
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“Hovuse-rent—Notice to qutt--see Landlord and tenant tee * aes 
“HUSBAND AND WwirEe-—Adultery—Maintenance—see Muhammadan Law, 
Adultery =... 
see Muhammadan Law, Husband and wife cas, 
Divorce-—~Foint property—see Buddhist Lav, Husband and wife 
Se erent artition. of. property——see Buddhist Law, Husband and 
wife .. Kya 
moan Indian Penal Colle, 4 "g2g-esece Buddhist fee Husband and wife 








———— Foint, property—see Buddhist Law, Husband and wife - 19, 578 


Maintenance--see Buddhist Law, Husband and wife "ahs 
mo Maintenance, of. children—see Buddhist Law, Husband and wife .. on 





Apostasy~-Muhammadan Law—Restitution of conjugal rights 
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GRAZING-GROUND— Waste land, use of as a grasing-ground, Title to-— 
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~~see Sentence, Ilegal sentence... wet oy: "ase IS 
——Indian Penal Code. s. 6y——Cattle Trespass Act, s, 22—Compensa- 
tion order.—Section .22 of Act I of 1871 does not’ provide a punish-. 
ment for an offence, and therefore a compensation order made under 
that section cannot be followed by a sentence of imprisonment in default. <. 
under section 67, Indian Penal Code. He Pa Sen 
Queen-Empress v. Paung Tin - waatk 2) eee “yee 429 
‘Indian Penal Code; ss. 65, 160—Private. garden—Public place— 
Right of private defence-——-The maximum term of imprisonment 
awardable under section 160, Indian Penal Code, being only one 
month, the-maximum term of imprisonment in. default of payment 
of fine under section 65:of the Indian Penal Code should be one-fourth  -- 
of the.maximum awardable for the offence. -A private gardenis nota: 
“public place.” “Right of private defence defined. ca . 
Queen-Empress v. Nga Chet Kyi and eight others ee os 333 
—Security order--Criminal Procedure Cote, ss. 118, 123, 397—~Sen- 
tence on offender aiveady sentenced for another offence—see Security 
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EMPRISONMENT. IN DEFAULT OF PAYMENT OF PINE—Indian Penal Code, s. 
: 64-—General Clauses Act ‘(I of 1868), s. §--Act. VIII of 1882; s.1—Police 


Act, ss. 345 37 to. 4o.—Where an accused is sentenced under section 34 of -- 


the Police Act (V of 1861) to pay a fine, he cannot, under. section 64.of 


the Indian Penal Code, be sentenced to imprisonment in default of pay-- 


ment of fine. The Police Act lays down a special procedure for realiza- 


tion of fines imposed under the Act. Section 5 of the General Clauses... 


Act.(I of 1868) applies only to.offences and: sentences passed ..under 


Acts-which ‘came into force since the General Clauses Act came into- -. 


force. Section 1 of Act. VIIL.of. 1882. extends. section 64 of the Indian 


Penal Code toall Local and. Special -Acts,.whether. passed before or---- 
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after the General Clauses: Act, 1868, but does not extend it to General af 
Acts of the Governor-General in Council passed prior to 1868. 
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Criminal Procedure Code, s. 309--Common injury, danger, or annoys 
axce--Game at cards~The imprisonment awarded in default of pay- 
mer of a fine.for an offence punishable under the Penal Code with fine 
only must be simple, not rigorous. Playing cards ina private house 

- isnot an offence punishable bylaw. _ : 

- Queen-Empress v. Nga Shwe Pyaw and two others vee ‘ees 

: Indian Penal Code, ss. 4o and 67--Burma Forest Act, s. 36.— 
Imprisonment may be awarded in default of payment of a fine imposed 
under section 36 of the Burma Forest Act, but the imprisonment must 
be simple and must be governed by the scale laid down in section 67, 

Indian Penal Code. 

Queen-Empress v. Nga Kywe sai. see 1 ee 410 
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_ Irrelevant evidence tee see Lose ese een 65 
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to be disproportionately severe. ~ 
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wen, S, 71-—-Cumulatine sentence—Code of Criminal Procedure, s. 235 
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ChargePrevious convictionssee Offence wu ay wes AOD: 
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+S. at1—Criminal Procedure Code, s. 154—Indian. Evidence Act, 











s. 91—see Complaint, Proof of terms of— oT eve ‘es 

_—————-, Ss. 216—See Harbouring a dacoit ate rr 

—+————-, S. 285—sce Negligent conduct with respect to fire .., ao 
m————, Ss, 285-—see Mischief by fire as 





»S. 285—see Negligence with fire, Proof os 

", Ss 285—Culpable ralaser Uanne Oe negligence—see Culpable 

rashness ow 

» Ss 28y--Negligence with respect to an antmal—Criminal Proce 
dure Conte $s. SiS Lemeprn Catan ek Negligence with respect to an 
anima! 

———, S, 294—-Alternative " sentence—see Abusive language; Use ‘i 
amounting toan offence - 

»S 294—Annoyance—Separate trials--Sentencesee Indecent 














language oe pus ais ave 

Se 204—Sentence—see Sentence, Obscene language are eas 

, 8. 294 (a)--Gambling in private houses in contradistinction to 
gambling in ommon gaming houses—see Chinese ti lottery tee 

18, 300-——-Culpable honucide—~see Murder ... eae ees 
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‘ Law, Succession eee pa eae ae ae 
———Succession——Widow--Childven by former marriage—see Buddhist 





Law, Succession ~~ 69 noe oe favs Ba 

Jupce—Civil: liability—-Criminal rseponsibility—Act XVIII of 1850.— 

A Judge knowingly pronouncing illegal orders in a civil suit is responsible 

‘to the State only, and cannot be sued by parties affected by his orders 

so long as he keeps within his jurisdiction, though he may, in certain 
cases and by'a particular procedure, be held criminally responsible; 

‘Maung Myat Min v. Ae Wike ee ne ee 

Jupement—Appellate Court—Principle of decision on second appeal-—In 


-a ‘case where the lower Appellate Court reversed the decree of the. 


Court of first ‘instance on. appreciation of evidence: 


Held, that‘the judgment of the lower Appellate Court, unless. based 


Page. 


184 


lr 


8g. 


‘on an erroneous opinion of law, or clearly opposed to the weight of . 
evidence, ‘must be accepted as superseding entirely the judgment of | 
the Court of first instance. It cannot be looked at simply as.a mere. 

collateral opinion to be weighed in the balance along with the judgment . 


of the Court of first instance and to be set aside if not found manifestly 
. more convincing than the latter. 4: ie 
MaOnv. Ah Shi ae 





—-Reversal of decree by ‘Appellate Court.-An Appellate Court, when % 


540. 


it reverses the decree of the Original Court on the merits of the case,. — 


should show by its judgment that it has fully considered the evidence, 
and that it has good grounds for differing from the lower Court, | 
Maung Ngev..Maung Lat Ao te ithe | 
Jurrspictron~-see Matrimonial jurisdiction, Revisional jurisdiction. 
——Burma. Land and Revenue Act, s. 56 (a).—A thugyi gave plaintiffs 





and: defendants a general permission to extend their temporary holdings - 


658. 


without specifying boundaries within which their extension might be - 


made and without any limitation as to area. Both plaintiffs and 
defendants claimed the land in suit on the authority-of his permission, 


: Held, that the Civil Court was barred by section 56(a) of the Burma ; 


Land and Revenue. Act, 1876, from entertaining the plaintiffs’ suit to 
-. establish their right to the land. . i 
Maung Kyi and another v. Maung Nyein and ‘another ee she 





tion to try a native Indian subject for an offence committed beyond 

British territory without procuring the certificate of the Political Agent 

of the territory within which the offence was committed to the effect that 

the charge ought to be inquired into in British India. 
Queen-Empress v. Maung Shwe Tu 


aew ove 


———JIndian Penal Code, s. 65—-Code of Criminal Procedure, ss, 33 and 


Code of Criminal Procedure, s. 188.—-A Magistrate has no jurisdic. - 


49% ; 


334 


204-~Gaming Act, s. 5-—Gambling Act, ss. 3, 4,5 and r4-~Sentence of . 


imprisonment in default——Although a second-class Magistrate may 
not have been’empowered under section 5 of the Gaming Act, 1884, to 


proceed under section 5 of the Gambling Act. of 1867, section 14 of the : 


latter Act and section 204, Code of Criminal. Procedure, empower him 
te take cognizance of:-offences under the Gambling Act and to issue 
summons on persons charged with, or suspected of having committed, 
such offences... Section 65, Indian Penal Code, does not apply to offences 
punishable with imprisonment or fine, but. only-to offences punishable 
‘with imprisonment as well as fine. Section 33, Code of.Criminal Pro- 
cedure, paragraph 2, does not apply. to cases where the substantive 
’ sentence is one of fine only. te at 
Queen-Empress v. Nga Son Gaung and others... a Bi dare 
————nsolvency—see Insolvency adjudication ee 

—-Land and Revenue Act, ss. 13 and 56.—Plaintiff sued defendant to 





486- ; 
359° 


recover possession of a piece of land which the thugyi had settled with . 
defendant. It was admitted that the plaintiff had once acquired the . 


rights of a. jandholder -With respect to the land in suit and had 


INDEX. Xxxvii~ 


ae . Page 
relinquished it. His allegation, however, which he failed to prove, was 1 
that he relinquished the land only temporarily. 

Held, that the plaintiff’s suit was practically one to set aside a settle- 
ment made by the thugyi, and the jurisdiction of the Civil Court was- 
barred by section 56 of the Land and Revenue Act. The defendant 
having obtained a settlement of theland from the thugyi was entitled to. 
hold it until plaintiff could establish his right to a settlement before the 
- Revenue authorities under section. 13. 

Nga Shwe Eikv. Nga Tha Aung .« ove wed see 538 
Jurispicrion——Magistrate—Dacoity--Attempt to wage war—see Rebel- 
lion es oa Ses eae ats oe §=158 
————Right of way-~Criminal Procedure Code, s. 133-—see Right of way ene 
-Jorispicrion or Civin Courr-—Zeclesiastical’ censure-—A suit having 
for its object the removal of an ecclesiastical censure, and not affecting 
any civil rights, cannot-be entertained in the Civil Courts. 
Pyin Nya Dipav. Mya Tha Dun. en os oa: 
Bina Land and Revenue Act, ss. 19, 55, 56.--The plaintiff held 
paddy-land all’round a village tank to which all. the villagers had a 
right of access across his land, The villagers enclosed with a fence a 
piece of land all round and immediately adjoining the tank in order to 
prevent plaintiff encroaching and interfering with their use and enjoy-" 
ment of the tank. The plaintiff then sued defendants to declare-his 
title toa portion of the land so enclosed. 

Held, that the Civil Court had jurisdiction to entertain the suit, there 
being nothing to show that the dispute between the parties arose out of 
any claim to hold land temporarily under rules framed by the Local 
Governmert under section 19 of the Land and Revenue Act. 

Maung San Yav. Maung Ok and three others... a we 506 
JoveniLe orrenDER—Whipping Act, s, 5--Criminal Procedure Code, s. 
392—Indian Majority Act, ss. 3 and 4.—For the purposes of section 5 of 
Act VI of 1864.a “juvenile offender” is an oflender under 16 years of age. 


70 





Queen-Empress v. Nga Pu and others,» “ey  eeras we 355 


Kanwin-~Marriage Succession—see Buddhist Law, Succession ee 219 
KIDNAPPING FROM LAWEUL GuARDIANSHIP—Indian Penal Code, s. 366—~+ 
Illicit intercourse-—-Buddhist Law—Marriage of minory.—By Buddhist . 
Law a man cannot contract a valid marriage with a minor without her 
guardian’s consent. ‘Iherefore sexual intercourse without such consent - 
would be “illicit intercourse’ within the meaning of section 366, Indian 
Penal Code, even though marriage was intended. : 
Queen-Empress v. Nga Ne U ei ae a ws 202 
Kunzon—Admixtures of opium--Opium Act, s. 4—Rules under the 
Opium Act.-~Kunbén is an admixture of opium the possession of 
which is not allowed by the rules under the Opium Act. “Opium,” as 
defined in the Opium Act, includes admixtures, ard therefore the pos- 
. session of this particular admixture is, under-section 4, illegal, irre- 
spective of the method in which it was obtained... 
Queen-Empress v. Nga Lu Hla or sue vs en 619 
Kwin—Public Gambling Act, s. 13--Burma Gaming Act, s. 6—Instruments 
of gaming—Fighting birds, bulls, &e.--A’ “kwin” or field from which 
the crops have been reaped is a “public place” within the meaning of 
section 13, Act III of 1867, as amended by section 6, Act XVI of 1884.- 
Fighting birds, bulls, cr any cther animals are not “ instruments of 
gaming,” and Magistrates have no power to order their destruction, 
Queen-Empress v. Nga Fmat Gyi ae re au 317. 
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WLanp Acauisition Act—The Government under the provisions of Act X 
of 1870 took up certain lands situate within the suburbs of the town of 
Rangoon and offered the: persons interested in the land compensation, 


KExviil. INDEX. 


alich they refused, - The Collector thereupon referred the case to-.the - 
Recorder of Rangoon under section 15 ‘of the Act. Inthe Court of the 
Recorder the claimants te’ compensation alleged that the amount offered 
to them by the Collector was insufficient, as he had only offered com- 
pensation for'loss of crops of trees growing.on the land, and not for loss 
of the land itself, of which the claimants. alleged they were the owners. 
The Government, in reply,. denied that the claimants were land-owners 
inasmuch as the ownership of the lands, in suit vested absolutely in 


Pagel : 


Government, the claimants | being mere tenants-at-will. holding under. 


Government. 

Held, that the Recorder had’ no jurisdiction to enter into the question 
whether the claimants were land-owners, but could only determine the 
amount of compensation which should be awarded to them in respect of 
the interests which the Government admitted they had in the land or 

- produce of the land:taken up. 


Held, also, that, although the Collector was nct bound to proceed uns,. 


der Act X of 1870 in order to take up land, the cwnership of which is . 


claimed by Government, he was competent to do so. 
Moorga Pillay, Ma'Cho, and Shwe Atv. The Secretary of State for Dafoe 
Lanp Acauisition Act, S..24—Revisional jurisdiction—Civil Proceduré 
Code, s. ye ‘Market value of land—see Revisional 
jurisdiction ... sae 
‘LawD anp REVENUE Acr AND RuLES~ se see ¢ Adjoining waste-land, Title te 
as opposed to a grant thereof, 


Lanp anp-Ravenve Act, s.6—Rules under the Land ‘and Revenue Act, 


clause (i), Rule s8—see Land, Title to— . ee a ee 
, 88. 13, 56-—see Jurisdiction Pe wea 
LAaNDuoRD AND TENANT--Burma Land Revenue ‘Act—Title 6 of sub-tenant 
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of a.Government tenant to land adjoining the tenant's, holding cleared *— 


and cultivated by the sub- -tenant—Estoppel. —The plaintiff held certain | 


‘ Iand under. Government, which he sublct to defendant, 1efendant 


- afterwards extended his cultivation by entering uponand clearing waste 


“and (the land in suit) adjcining the plaintiff’s holding, and got his own 
name entered in the thugyi’s books as the Government tenant of the 
same, and afterwards regularly paid the. Government revenue thereon. 


Plaintiff sued to have his title declared as*Government tenant of the _ 


land. in suit on the ground that defendant held it only as his (plaintiff's) 
sub-tenant. 

Held that, as there was no evidence to show that defendant has ever 
attorned to plaintiff in respect of the land in suit, or that the plaintiff 


had ever been recognized by Government as the Government sain 


the plaintiff-had no title. 
Maui Kyauk Lon v. Maung Shwe Gyok and anothiy  - ae we 





defendant, who was his monthly tenant,“in respect of a certain house,. 
that unless the defendant quitted the house from a certain date, he (the 
plaintiff) would from that date demand four times the monthly rert 
‘which was-then being paid to plaintiff by defendant. Notwithstanding 


“House-rent—Notice to guit.— Lhe plaintiff served a notice upon the’ 


489 - 


the notice, the defendant continued to occupy the-house for two months ‘ 


after the date specified therein. Plaintiff thereupon demanded from de- 
fendant the enhanced ‘rent claimed in the ‘notice, which was peter 
Plaintiff, accordingly sued to recover the enhanced rent claimed. - 


Held, that plaintiff? 's suit would lie, and-that he was entitled to a Ae. = 


cree, ‘no plea having been raised by the defendant that the rent claimed 
was unieasonable. © -_- ge 
_ Mahomed Bamjt and ‘Dawood: Pim v. Bikaji .., 





~~Res gudicata.—-Whex a tenant accepts a holding under an agreement 
that he is:not to‘be turned out so long as he pays “his rent, the lanclord. 
cannot eject ‘him if he complies with 1 the terms of the agreement. It is 
doubtful, however, whether the agreement would remain in force beyond: 
the period of the tenant’s life. 


-Notice to quit—Tenancy so long asthe vent is ‘spat Sete 


277 


INDEX. 


Held, that a notice to quit, served on the 28th September, to expire 
on the 31st March, was a reasonable and sufficient notice, and that 
the proper person to give such notice was the person entitled to succeed 
to the possession of the land at the end of thetenancy.; 

Held, also, that an adverse finding on a question of fact disputed by 

_the defendants in a suit in which, owing to the decree of the Court of @Tst 
instance being in their favour, they were unable to appeal, is not a 7¢S 
judicata against them in a subsequent suit between the same ‘parties 

Maung Kya Ye and another v. U Hla and five others 9s one 
Lanbtorp anp TENaNT--Rent—Notice to quit.—The plaintiff served a 
notice to quit upon defendant, who was his monthly tenant in respeCt 
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625 


of certain land for which he paid a monthly rent of Rs. 16-80. The’ 


notice added that if the defendant did not quit on the date specified in 

? the notice, the plaintiff would from that date claim rert at the rate 
of Rs, 100 a month. Notwithstanding the notice, the defendant held 
over. Plaintiff thereupon sued him for rent at the enhar:ced rate spe- 
cified in the notice. 

Held, that there was no agreement on the part of defendant to pay the 
enhanced rate, and that plaintiff could only claim a fair rent for use and 
occupancy-from the date the defendant had notice to quit. 

Ramzan Ali v. Shew Bux ... eae ee Ros eas 
Tenancy from year to year—Burden of proof—Notice to quit.—In 
; the absence of any evidence as to the term of an agricultural lease in 
Burma, it isto be presumed to be an annual one and to commence with 
the ‘first day of the Burmese year. A lease to two persons subsists to 
the survivor on the death of either of them. A tenant from yearto year 
cannot be ejected without notice during a year of tenancy. 
Ma Shwe Mi v. Maung Shwe Ne 





Lanp, MorTGAGE OR SALE oF—Burden of proof—Tendency of Burmese | 


agriculturist to mortgage rather than to sell his land—see Burden of 


proof oie ee wee tee oes oe 
LaNnD ON WHICH NO REVENUE HAS BEEN PAID—IJnheritance~see Buddhist - 

+ Law, Inheritance ae aa no vee on 

Lawnp, OwnersuiP oF—see Owrership of land oe one ie 


Lanp-Tax—ZInheritance—see Buddhist Law, Inheritance a6 ‘ies 
Lanp, TITLE ro—Land and Revenue Act, s. 6—Rules under the,Land and 
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642 
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Revenue Act, clause (i), Rule 58—A person occupying land under ° 


clause (7) of Rule 58 of the Rules under the Land and Revenue Act 
cannot, if he has not been in continuous occupation for 12 years, set up a 
tille against éne who has obtained a potta under section 6 of the Land 
and Revenue Act. 
Maung Lwi v. Bacha eas ies oes wee eee 
Lano—TZitle to adjoining waste land as opposed to a grant thereof—see 
‘+ Adjoining waste land ‘ ss a awe <a 
Leass —Condition precedent—Interpretation of contract.—When ina lease 
containing more than One condition, one of such conditions is clearly set 
out as a condition precedent in restraint of the exercise of the powers 


6oz 
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vested in the lessor ‘under a lease, the well-known rule expressio unius . 


est exclusto alterius clearly applies to the exclusion of any other condi- 
‘tion not so set out. , : 

The Secretary of State for India in Council vy. Abdul Cawdey Méidin 
Leeat mortcace—Partnership—Contract Act, s. 251—Powers of parties 
—Equitable mortgage—see Partnership See sea, en 
Lesszee—Rights of fishery lessee to_the Aes in adjacent waters—Fishery 
rules—Burma Fisheries Act.--The lessee of a fishery is bound by 
the plan thereof delivered to him under Rule 20 of the Rules under 
the Fisheries Act, and is debarred by section gt ofthe Evidence Act 
from proving that he is entitled to the fish of any waters not entered in 
such plan. “He cannot recover damages until after clear proof of an ap- 
preciable diminution in the stock of fish in his fishery caused by poach- 

ing in adjacent waters. ; a : : 
Maung San Nyein and five others v. Maung Te and Maung Hla Dun .. 


519 
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‘Ler-rer-pwic-Atet property—~Partition—see Buddhist Law,’ Succession \. 223 © 
Ligerty of THE SUBIECT—Zhe spirit of the Criminal Law—Magistrate _ : 
and policeman—Search warrant—Warrant of arrest—-Gambling Act 


~see Search warrant -. 86 
LICENSE TO. SELL: aRMs—Tvansfer aif license—Arms Act and Rules—see 
Arms.Act.,. 168 


ei ge ha tueger Courts Act.—Per High Court. (Garth, c. To 9 
‘aud Beverley, J.): In appeals preferred to him under section 27 of the - 
. Burma Courts Act it is discretionary with the Judicial Commissioner to 
’ fix the period of limitation within which he may receive such appeals. 

Per Ward, J., held, in exercise of the discretion allowed to the Judicial 
Commissioner under section 27 of the Burma Courts Act, that for all 
appeals preferred under that section the period of appeal is 90 days. if 

Mahomed Hossain y. Anadim 275 
——Limitation Act, ss 5, 15—Appeal —When an Appellate Court . 
admits a petition of appeal after the ordinary period of limitation, it is: 
bound to record its reasons for doingso. The first paragraph of section 
14 of the. Limitation Act. is only - applicable where the civil proceed- 
ing therein referred to has been prosecuted in good faith, and where the 
Court in which it’ was prosecuted refused to entertain it for want a aa 
diction or other cause of like nature. rae gi 
Maung Kyauk Lonv. Maung Shwe Eik — «ce 500 - 
Morigage—Conditional sale—see Buddh st Law, Mortgage se 43 
————Pauper, Application for leave to appeai as—Burma Courts Act-—- 
An applicaticn to the Judicial Commissioner for leave to appeal as a 
‘pauper must be presented within 30 days from the date oh the judgment 
appealed against. 
Mi Chaw and Nga Shwe Aung v. Me Me and Me Kin 149 
Suit to enforce payment cf debt by sale of the mor epi pr operty race 
—~Parties—Conflict of decisions of the Calcutta High Court and other 
_ High Courts—see Mortgage of land by deposit of title-deeds. 555 
Limration | Act—Aidverse possession-—Con afiict of Law—see Buddhist. Law, 
: rInheritance ... eee vie 6 BT, 
ey 5, 12-—Copies — plication for copies-—see Copies aes 435 
—s, 58, 5, 6. — Burma Courts Act—Act XVII of 1845, s. 66—Insolvent 
Debtors’ Relic f Act (18 and 1g Vict., cap. 22). —There is nothing in 
section 6 of the Limitation Act to prevent the application of section 5 of 
that Act to an appeal for which a special period of limitation is 
prescribed by the Burma Courts Act. An applicant for relief under the 
Insolvent Debtors’ Relief Act is bound to satifsy the Court that he 
deserves the protection that he seeks ; the onus of making out that he is 
entitled to his discharge is on him. i 
M. Rartasawmy Pillay v. E. Manual . on oes 338 
+ 8S. 5).1 re ase Limitation ‘oo. 
Loca, GoveRNMENT—Tvansfer of Sessions cases—Sessions Gree Padluee 
of justice—Criminal Procedure Code, ss. 177, eye alias Transfer of . 
Session cases 263 
Locx-ue——Prisons Act.--A lock-up i is not a prison. ‘within the meaning of : 

Act XXVI of 1870. 

Queen-Empress v. Nga Shwe Kun... ese coe, eee QO 
Lower Burma Courts Act-—see Appeal ee bias 
—+-—-(XI1 oF 1889), ss. 50 aND 69, CLAUSsKS (5) ‘AWD {c)—Crininal case 

—Insolvent Act (XI and XII Vict., cap. 21), Ss. 5o—Ke ‘ference to the 

'. High Court-—see Criminal case: — .. oe O46 

Lower Burma VILLAGE ACT, 1889—J ndian Penal ‘Cod: Ss. r74—see Powers F 
of ¥ wathugyt <i ECE 5 35- 
Lower Burma “VILLAGE. ‘Aer, 's 5, 7—Indian Penal Codes s Se 75—see Previous 2 
conviction ~ . 349. 
Lunatic—Criminal Procedure Code. (Act XXX VI. of 1858)—Statement of 
Medical.0 ficer—Duty of Magistrates—Illegal confi nement—Safeguards 
against designing people-—A Magistrate cannot consign a lunatic to- 





——.. 

















INDEX, 


"an asylum or a jail on his own mere unprofessional opinion. He must 
have before him the deliberate stater-ents of a Medical Officer reduced 
into writing. 

Queen-Empress v. Mi Lan ose se eee sis 


M 


Macistrate—Furisdiction~—Dacoity—Attempt to wage war—see Rebellion 

Personal interest——A Magistrate may not try a case.in which he 
has any, personal interest. 

Queen-Empress v. Nga On Gaing 





MAGISTRATE AND Poriceman——Liberty ¢ of the subject—The spirit of the. 


Criminal Law—Gambling Act—see Search warrant 
Matmine, Mranine or-——Indian Penal Code, s. 428. —Where a pony’s tibs 
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' were broken in such a way as permanently to diminish its usefulness ~ 


and value, it was held that it had been “ maimed.” 
Queen-Empress v. Nga San Yun and another... 

. Main enance—Civil Procedure Code, ss. 149, 54 and 622-~Cause of 
action—Revisionadl powers vs High ‘Court—-A High Court can, under 
section 622, Code of Civil Procedure, revise any “order or decree of a 
Subordinate Court from which no appeal lies to the High Court. A 
suit for maintenance brought by a wife against her husband is not 
a suit arising’ out of a contract within the meaning of Explanation iii, 
section 17, Code of Civil Procedure. Such a suit. must, therefore, be 
instituted either in the district where the defendant first refused to main- 
tain, or where he, at the time of the commencement of the suit, resides, 
or is carrying on aidan, or is working for gain. 

Ma Mev. Maung G 
Criminal eae Code, s. 488. —A Burmese divorced wife is 
not barred by the provisions of the 5th paragraph of section 488, 
- Code of Criminal Procedure, from instituting proceedings under that 
section for the maintenance of a child born to her against her former 
husband, the father of the child. 
Maung Lu Gyiv. Mi Shwe Me. 

— Criminal Procedure Code, s. 488-—Father’s 's " Liability. awh father is 
liable to maintain his children, whether he is a Hindu or Muhammadan 
or Buddhist, notwithstanding that their = may have been legally 
divorced. ; 

In the matter of an application by Mi Py é eve er 

Husband and wife—see Buddhist 1 Law, Husband and. wife ane 

Hustand and wife--Criminal Procedure Code, s.488~~see Muham- 
AO is Law, Adultery ... 

- MAINTENANCE OF CH ILDREN-—Husband and wi i fe—see Buddhist Law, ‘Hus- 
band and wife 

Masority Act, SS. 3 AND ‘4—-Fuvenile offender—-Whipping "Act, Ss. in 
Criminal Procedure Code, s. 392—~see. Juvenile offender... ote 

MANNER OF PROVING DYING DECLARAT1ON—see Evidence «.. 

MarKET VALUE OF LAND—Revisional jurisdiction—Land Acquisition Act, 
s. 24-——Civil Procedure Code, s. esa: Selim d Revisional 








jurisdiction eee 
Marruce—Divorce—Partition of property on divorce—see Buddhist Law, 
Divorce... eee eee 


Kanwii-<Gadression—<a00 Buddhist Law, ‘Succession .. 
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MarRiaGE oF minor—Illicit intercourso—Indian Penal Cade, S. 366— : 


Buddhist Low—see Kidnapping from lawful guardianship 
MATRIMONIAL JuRISDICTION—Special Court—Burmia Courts Act {XI of 
1889), Schedule JJ—~Civil Procedure Code, s. 15—Divorce Act, SS. 10, 
18, 23, 27, 32, 34——see Spécial Court tee 
Mepicar EVIDENCE—Jndian Penal Code, s. 326—see Grievous hart use 
Mepicac Orricer, SrateMentT or—Duty of Magistrates—Illegal confine- 
ment—Safeguards against designing people—Act AX VI of 1858 
—Criminal Procedure Code—see Lunatic © as one 


202 


527 
292 
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Mésne rrorits—Wrongful possession—Ownership of land— Burma Land . fa 
and Revenue Act, ss,-2,.28—Civil Procedure. Code, s. 2t1——Arakan 
Land Revenue Rules—Settlement—~Declaratory decree—see Ownership 
of land aes _. ee, ane tear t ae, | REE, eve 451. 
Miscaier py FirE~-Indian Penal Code, s. 285—In order to support a 
conviction under this section, the following matters must be proved:— 
(i) rash or negligent dealing with fire; 
(3) this rashness or negligence must be such as (2) endangers human 
life, or (8) is likely to cause hurt or injury'to any other person ; or- 
Gii) there must be found intentional or negligent omission in dealing 
with fire to guard against probable danger to human life. 6 
_ _ Queen-Empress v. Nga Cho oe ste Sorte we ALE. 
Mispirection—-Irregularity in tender. of pardon—Evidence=-Accomplice - 
—-see Evidence ass +n tee se vest 246: 
Mistake oF ract—Indian Penal Code, s. ¥6~-Police liability for carry: 
. ing out illegal order~see Mistake of law : aie eo ~ wee 164 
Mistake oF taw--Indian Penal Code, s. 76—Mistake of jfact—Police 
liability for carrying out illegal order.—A first-class constable verbally 
ordered two police constables to arrest bad characters on..a road, 
and to fire if resisted. The accused challenged two men and then fired 
as one of them did not stop, and killed one man. ; : 
Held, that the accused acted unlawfully and should. not. have been - 
acquitted on a charge of culpable homicide not amounting to murder. 
A police officer who commits a wrongful act under orders of his superior 
officer is, liable to punishment, as his mistake of law, in supposing himself - 
authorized, cannot be accepted asa good, defence, though it may be 
. a ground for mitigation of punishment. . ae ; ytd 
Oucen-Empress v. Nga Myat Tha and Nga Po:Kin - aos ow 164 
Money Desr—-Unregisterea document—see Registration ane ene 195 
Morreace—Code of Civil Procedure, s. 13—-see Res judicata ... ° se tL 
—~Equitable morigage—-Deposit. of title-deeds—Conflicting evidence 
—Privileged communication—~in Lower Burma both oral agreements 
to mortgage and mortgages by deposit of title-deeds are valid) Where 
the evidence is conflicting, the true test is to see what facts are put 
beyond doubt, and to apply those ascertained facts as a guide in dealing 
with the oral evidence. Where one defendant had written a letter to a 
‘ co-defendant and the document. came into the hands of the plaintiff, it 
was held that there was no rule relating to privileged communications 
preventing its production in evidence. : eg 
Parcheappa Chetty v. Ma U ene en vas sey 412.» 
Limitation——Conditional sale-~see Buddhist Law, Mortgage ue? 
mm Sale--Burden of proof—-As the defendant stated that after the 
land had been mortgaged it was sold to him, he was bound to prove the 
sale, . ; jar, & 2 ; 
Mi Kev. Mi Min Thwe and two others mee 2) aie ~ «ee YOK 
woe—-——Sale—Burden of proof—~The plaintiff used to redeem certain land 
of which she admitted defendant had been in possession. for over’ 30 
years, but which she alleged she had mortgaged to him. The evidence 
adduced by her to prove the mortgage was worthless. The defendant 
alleged the land had been sold to him by plaintiff, but adduced no evi- 
dence of sale. ree 
Held that, there being practically no. evidence on either side,. the 
plaintiff’s claim should have been dismissed, the burden of proof being 
.on her to prove the mortgage. 
Ma Yav. Maung Kyaing .. eee So aee stem wee 482: | 
Sale-—Burden of proof—Custom.—-The plaintiff sued to redeem 
~r-eertain land“of which~defendant-was in possessioti, arid which plaintiff ~ 
_ alleged had been absolutely transferred to defendant in payment of a . 
* debt, the. plaintiff reserving his right to redeem at any time on payment 
of the debt. The defendant alleged that the transaction at the time of 
transfer was a sale. ‘ 
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INDEX... 


Held, that the burden of proof-was on plaintiff to prove the mortgage, 
and.that, in the absence of any reliable evidence to prove the mortgage, 
no presumption could be drawn in favour of plaintiff arising out of the 
common practice which obtains in Burma of debtors transferring their 


xiii. 


Page. 


lands absolutely. to their creditors with the reservation of a right to | 


tedeem. ; 
Po Shwe Aung and,Ma Nuy.PoToBya |... ave avs 


494 


Mortcaces—Sale—Possession~-Burden of proof—Evidence—Unregistered: © 


document~-see Possession EN Ree A en 
Morreace Before ist May 1863--Redemption of mortgage~-Undisturbed 
possession.--The mere expression of a wish to redeem is not a challeng- 
ing of possession sufficient to take the case out of the special rule of: 
limitation prevailing in the province for instruments of mortgage exe- 

_ cuted before the rst May 1863. - 
Mi Beiny. Nga Shwin  w. ; se see ees vo 


Morreace. Bonp—Registration.—In the case of an instrument executed 
inthe form of a mortgage bond (the registration of which is compulsory), 

. the mortgagee is entitled, on the mortgagor’s.refusal to register, to call 
«in at once whatever amount:is due on the bond without waiting for the: 

xpiration of the period set out in the bond. a 

Ne Nwe v. Mi Byaw aes eee 180 oh a 
Right of redemption of land--Extortionate stipulation for compen- 
sation for breach of contract—Indian Contract Act, s. 74.-Where a 
plaintiff borrowed money on a mortgage-bond which stipulated that the 
debt was to be satisfied within a specified period, failing which ‘the cre- 
ditors were to take possession of the mortgaged land outright for- 
Rs..600 made up of Rs. 300 principal and Rs. 300 penalty for breach of 
contract; and in the absence of proof of conduct of the parties to favour 
-the supposition that when ‘they executed the document they really be- 
lieved that the right of redemptioh would be extinguished on failurevof 


the stipulated payment: oo is 

Held;.that the plaintiff did not lose his right of redemption of the land, 

Held, also, that an extortionate stipulation such as this cannot be 
regarded otherwise than as a penalty from which a Court of Equity will 
grant relief in accordance with the principles contained in section 74, 
{ndian Contract Act. 

Maung Tun Wav.U Nyunand MaZaYu . ... en is 
MorrGAGE BY CONDITIONAL SALE—Redemption of mortgage.-In a case 
of mortgage by conditional sale : ; 

Held, that the mortgagor has not necessarily any right of redemption 
after the time limited by the contract. In such case, if it was the inten- 
tion of the parties at the time when the agreement was made that on 
failure of payment within the prescribed period the mortgaged property 
should become the property of the mortgagee and the forfeiture clause 
was not inserted merely by way of -penalty to enforce payment, effect 





must be given to their intention, and the parties must be bound by the’ 


terms of their agreement. : reguct : 
Maung Shwe Maung v. Maung Shwe Yit and Ma Kye . ae Mase 
MORTGAGE BY DEPOSIT OF TITLE-DEEDS—LZguitable mortgage—Form of. 
decree.—A lien o¢ charge upon property, equivalent in most respects to 

4 mortgage, may be made‘by simply depositing title-deeds with a credi- 

‘tor as security for a debt.without writing and without registration. Fores 


133 


7S 


313 


645 


549 


closure is the best form of decree to adopt when; after.a mortgage by. 


: simple deposit of title-deeds, the interest of the mortgagor has been 


transferred to a third ‘person, though not in ordinary cases where the - 


.. depositor of the deeds remains owner of the land. 

‘aji Abdul Rahaman v. Mi Pwand Asha Bi >... an oe 
MorTGAGE OF LAND BY DEPOSIT OF TITLE-DEEDS—Suté to enforce pay- 
ment of the debt by the sale of the mortgaged property-—-Limitation=- 


xliv™. INDEX: - 


Parties—Conflict of decisions of the Calcutta High Court and other 


Page. 


High Courts.—Held, (i) shat in Lower Burma, where there is at pre- | 


sent no Act in force prescribing any particular method of convéyance, it 
is open to parties to create a mortgage on land by deposit of title-deeds’ 


or by word of mouth, or other means of communication by which they 
signify their intention to do so; (ii) that in a suit to enforce payment 
- of debt secured by mortgage created by deposit of title-deeds, the period 
oflimitation is 12 years from the date on which the money sued for 
became due, the case being governed by article 132 and not by article 
147.0f Schedule II of the Limitation Act; (iii) that in such a suit it is 


necessary. to join as parties all persons having an interest in the pro- _ 
perty, provided the plaintiff has notice of such interest ; (iv) that when | 


on a question of law the High Court at Calcutta has given a final and: 


authoritative decision, the Courts in Lower Burma are bound to follow 
that decision, even though it be at. variance with decisions on the same 
point of other Indian High Courts, 


T. P. Pethapermal Chetty v. Fames L. Phillips and others .., tee 
Morreace, REDEMPTION OF—see Meneee: by conditional sale ae 
MorTHER AND CHILDREN—Succession—see Buddhist Law, Sticcession inte 


Munammapan Law—Adultery--Husband. and! wife--Maintenance—Cri- 
; minal Procedure Code, s. 488.—The intercourse of a Muhammadan 


‘555 


549 
15 


man with a woman who is neither his wife nor his slave being prohibited | 


absolutely under the Muhammadan law, his cohabiting with a Burmese 


woman to whom he is not married is adultery within the meaning of: 


section 488, Criminal Procedure Code. 
Mi Alpha Biv. Maung Shwe Maung ... ses ade 
Apostasy——Restitution of conjugal vights-——-Husband and wife— 
A suit by a Muhammadan 
against a wife who since her marriage has apostatized will not lie. 
Hussain Unwar v. Fatima Bee cgi aia aii Pee 
——-——Husbind and wife-—Divorce—Profession of faith—Apostasy-— 
Estoppel undey s. 115 of the Evidence Act.~~In a suit fora divorce 
‘from a -Muhammadan husband, brought by a Burmese woman pro- 


oe 








596 


usband for restitution of conjugal: rights 


368 


fessing the Buddhist faith, but atthe time of her marriage stimulating _ 


convérsion to Islam and married with Muhammadan ceremonies, the 
-Muhammadan law should form the rule of decision, and the Courts 
cannot grant a divorce in such a case when no fault is established on 
the husband’s side. : 

Kumal Sheriff v. Mi Shwe Ywet ee Aes 


Murper-~Culpable homicide,—T he accused, inthe course of-a quarrel and 


struggle with déceased, who ‘was unarmed, drew his clasp knife and 
stabbed the deceased in the chest ; the wound was 3 inches deep, 
penetrated the cavity of the chest, and injured the lung. The deceased 
died after being in hospital fot a4 days. 

Held that, as the accused took undue advantage, the case did not 
fall within the exception to section 300 of ‘the Indian Penal Code, 
although the wound was inflicted without premeditation, in a siidden 
fight, in the heat of passion, and upon a sudden quarrel, and that 
therefore the accused was rightly convicted of murder. : 

Held further, that as_the wound was inflicted without premeditation, 
in a sudden fight, in the heat of passion, and upon a sudden quarrel, 
the case ‘was net one which called for confirmation of the sentence of 

‘ death passed oni the accused by the Sessions Judge. 
_ Queen-Empress v. Nga Shwe Tha U ee Laies fad 
Culpable homicide~-The-accused, acting under some provocation 
received from the deccased, not being grave and sudden provocation, 





~ struck the latter a blow on the left side of the head with a heavy club, 
from which the deceased died within 24 hours.- The post-mortem exa- 


mination showed that deceased died from compression of the brain, but 
that his skull was not fractured, < 
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Page. 
Held, that the accused should not have been convicted of murder, 
but of culpable homicide not amounting to murder. 
Queen-Empress v. Nga Po Thet ee ase eG a 508 


Morver—Culpable homicide—-Criniinal Procedure Code, s. 439—~Revision. 
—Where an accused person had been charged with murder and culp- 
able homicide not amounting to murder, andhad been acquitted of the 
former offence and convicted of the latter, it was held that the Judicial 
Commissioner, sitting as a Court of Revision, could not alter the convic- 
tion into one of murder. The distinction between murder and culpable 
homicide not amounting. to murder considered, 

Queen-Empress.v. Nga Kyaw Tha... aed oe see 
w———-—Culpable homicide—Grievous huri-—The accused and deceased 
* ‘had a quarrel, in the course of which deceased called the accused an 

opium-eater and said he ought to be kicked. Thereupon accused jumped 
up and stabbed deceased in four places. The witnesses for the pro- 
secution deposed that the deceased “died almost immediately.” There 
was no post-mortem examination and no evidence of the immediate cause 
of death or of the character of the wounds inflicted, and no reliable evi- 
dence as to the character of the weapon used. ; 

Held, that exceptions 1 and 4 of section 300, Indian Penal Code, - 
applied, and accused could not be convicted of murder. | 

Held, further, that, in the absence of any evidence to show the char- 
acter of the wounds inflicted, and whether death was the probable 
result of the wounds, the accused could not be convicted of culpable 
homicide, but should have been convicted of voluntarily causing griev- 
ous hurt with a dangerous weapon. oie 

Nga San Ya v. Queen-Empress she ee ae we 463 

——— Culpable-homicide—Grievous hurt—Charge—A, without pfovo- 
cation, stabbed B with a knife, which penetrated the cavity of the chest 
and caused B’s death. The Sessions Judge found the case did not fall 
within clauses I to 3 of section 300, Indian Peral Cede, and therefore 
acquitted A of the charge of murder on which she was committed, but 
convicted her urider section 326 of voluntarily causing grievous hurt 
with an instrument used for stabbing. 

Held that, before acquitting A of the charge of murder, the Judge 
should have considered whether the case fell within clause 4 of section 
300, Indian Penal Code. 

Held, further, that A should have been alternatively charged under 
sections 302, 304, and 326, and that, if the Judge found the case did not 
fall within any of the four clauses of section 300, and-that the exceptions 
to, that section did not apply, he should then have considered the charge 
under section 304 and found whether or not A knew she was likely to 
cause death, the charge of-causing grievous hurt being altogether in- 
applicable to cases in which a person causes death by an unlawful act 
which she knows to be likely to cause death. : 

’ Held, further, that a person who causes death by stabbing with a knife 
in such a way that the knife penetrates the cavity of the chest of the per- 
son stabbed, must be presumed to have known that he was likely by his 
act to cause death; and that therefore A should have been at least 
‘found guilty of culpable homicide not amounting to murder. 

Mi Niv. Queen-Empress  ... “ae ane aoe eve 

om Culpable homicide—Sentence.—In cases where it is difficult to de- 
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300 
termine whether the offence committed by the accused is culpable homi- 
cide or culpable homicide amounting to murder, the accused shauld be 
convicted of the lesser offence. In passing sentence on an accused con- 
victed of the offence of murder, regard should be had to the:.circum- 
stances of the case. Where the accused was convicted of murder only 
by reason of his case coming under clause (4) of section 300, Indian 
Penal Code, a sentence of death is uncalled for a 

Wea Po Aung vy. Queen-Empress ans ave Hee we 405 


” ivi - INDEX, 


Murper—Culpable homicide not amounting to muyder.—If, on a sudden 


' Page. 


quarrel, blows pass without any” intention to’ kill or seriously injure orié . 
ariother, and if one -of-thoge fighting) while in hot blood, in the course of | 


the struggle, kills thé’other ‘with a deadly weapon, this is not murder, 

~  but-culpable homicide; eae 
Nga Shan Gyi and another v. Queen-Empress a cheba . 
Culpable homicide not amounting to murder—Homicide by mis 
adventure—Death caused by rashness or negligence in the doing ofan 


eo 





act—see Rashtess or Negligence... vos tee Seu 


— Sentence of death—see Sentence’of death ... ee ee 

Murver IN Pacorrx—Senterce of death—Dacoity..with murder—see Sen- 
tence of death dg. ae eR ae 8 r : 

MurvaL MISTAKE—Consent to refer to arbitration—Additional properiy— 
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see Arbitration one rn rey ose ‘soe 196 
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NEGLIGENCE WITH YIRE, PROOF or—Indian ‘Penal Code, s. 285.—The 
mere fact that a man’s house is burnt owing to causes which’ cannot be. 


discovered furnishes ho ground for. the assumption that he has been 
guilty of negligence under section 285, [nidian Penal Code. ‘She negli- 


gence must be clearly proved. 
Queen-Empress v. Nga Sein _ - bes oe one vie 
NEGLIGENCE WITH RESPECT TO AN ANIMAL—Jndian Penal Code, s. 289— 
Act X of 1882~—Criminal Procedure Cade, s. 545—-Compensation.— 


> 569 


Where the charge is that accused’s dog has bitten the complainant, the. - 


prosecution must make out that the animal was known to the owner to 


be vicious and that it was negligently kept. Itis not, however, necessary -. 


to prove that it had actually bitten any one before it bit the complain- 
ant. It is efough to showthat to'the knowledge of the owner it had 


evinced a savage disposition by attémpting tobite. Necessity of atten- — 
tion to the directions contained in the last paragraph of section 545, 


Code of Criminal Procedure, there being no provision in the Code for 
the refuind of money paid away as compensation under that section, 


- Queen-Empress V. Thaukra, Aung ws: 


NEGLIGENT CONDUCT WITH RESPECT..TO Fikt—Indian ‘Penal Code, ‘s, . 


285.—-The owner of a house in which:a, fire breaks ‘out’ cannot be. con- 
victed under‘section 285, Indian Penal Code; without proof of actual 


353 


carelessness or an il'egal omission from which rashness or: negligence. 


can be inferred. 
Queen-Empress v. Me On ... a a ale aes ste 
Notrice—Bond fide J alge AmB a Buddhist Law, Gift ae 
Notice T0 avurr— House-rent—see Landlord and tenant - ie are 


——— Landlérd‘atid:tenant—Rent—see Landlord and tenant hen 
Landlord and tenant—Teénancy from year to year—Burden of 








proof~see Landlord and tenant ~... ces crear mi 
-+ Landlord. an 
tenancy—Res judicata—see Landlord and'téenant ao 


oO 


Oxsscener Lancuace—Indian Penal Code, s, 294~—-Sentence.—Annoyance 
to others is essential to constitute an offence under section 294, Indian 
Penal Code. In ordinary cases under section 294, Indian Penal Codé, 
a small fine is sufficient to meet the requirements of justice. 

Queen-Empress v. Ma Kye U and Ma Wet "ue aa a. ste 

OsscENz WORDS OR REPRESENTATIONS.—In a charge under section 292 or 
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d tenant—Tenancy so long asthe rent is paid—Yearly 
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204, Indian Penal Code, the words or représeritations alleged to ba- 
obscéne should always be-specified and the judgment should ‘state. what 


the Magistrate fiids to havé been exhibited or uttered.” 
Queen-Empress v. Mi Min Si and two others si tee = 
Osstruction—Illegal search--Offerice— Excise Act Procediive—see 


Search -— eee tae ‘a6 pee aoe, : ‘an ° 


262 


‘$52 
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eee Are: : Page. 
Orrence—Criminal Procedure Code—Indian Penal Code, s.yg—Order to * a 
give security—Charge—Previous conviction.—lf an accused is convict- “ 
: ed of an offence under the Penal Code, a previous order under section 
118 of the Code of Criminal Procecure requiring him to give security 
for good behaviour cannot be taken into consideration for the purpose 
of enhancing the sentence, an order under section'118 not being a con- 
viction for any offence, and section 75, Indian Penal Code, being inap- 
plicable, : a 
a 490 





Qusen-Empress v. Po Win rr) Pass ae 
———Illegal search—Obstruction—Excise Act—Procedure—see Search _ 152 
ini Indian Penal Code, s. 180—Code of Croil Procedure, s. 26g—see 
Custody of attached property as oe 336 


OrFgence TRIABLE EXCLUSIVELY BY THE CovurT oF Sesston.— Criminal 
: Procedure Code, s. 337-—sce Pardon owe : ise gas 
OriuM-——ZIllictt posscssion—Erroneous grounds of sentertice-—The desire to 
induce an accused person to give up opium smoking is not itself a suffi- 

cient ground for passing on him a sentence of imprisonment. 
Queen-Empress Vv. Thauk’KraPyu ... Pe : ae see 370 
Opium Acr—see Sentence, Inadequate sentence’... “as aa ©6569 

Measure of reward 1” opium cases~—see Sentence; Undue severity - 

' ofsentence ... oat ine an) ais vee. 507 
Undue s.vertty of sentence~see Reward, Measure of—in opium 
cases aes aes atv wes 567, .568 
--, RULES'UNDER THE—see Beinchi or Pyaungchi cet ve. §=OI7 
18. 4—-Kunbin—Admixtures of opium—Rules under the Opium 
Act—see Kunbén bo oes ee = we 61g: 
, S. g—see Criminal Procedure Code, s. 555 wag OF see GOO 
» S. 9—see Sentence for illegal possession of opium... we 425 
»8. g—Illicit possession—LErroneous grounds of sentence—see 
Opium, Illicit possession ois een Ss oe 370° 
——-——, 8. g~— Youthful offender—see Sentence ... nase vee 330 
~——-——, S. 9; CLAUSE (c)—see Sentence ae eis vee. 308 
————, 8, 10-—see Burden of proof «.. “ke we 1 507 
—r-, S.-10, INTERPRETATION OF=+see “ Possession,” Definition of the =o» 
term is ed iio aus ew oo 57% 
‘OPPRESSIVE, CoNDUCTH-Siviking an accused person—see Police su. 150 


ORAL CONTRACT OF ‘GUARANTEE—Promitssory note~-Contradictory plead- | 
657 
490 


586 




















ingsenseé ‘Promissory note’ ees oa me fe 
‘ORDER To GIVR sECcURITY—Offence—Criminal Procedure Code~Indian 
Penal Code, s. 75—Charge-—Previous conviction—see Offence i 
OwneRsuip or Lanp-—Burma Land and Revenue Act, ss. 2, 28—Civil 
Procedure Code, s. attmAvakan Land Revenue Rulés—Settlement— 
Declaratory decree-——Mesne profits—Wrongful possession.—The Ara 
kan Land Revenue Rules have been repealed by the Burma Land and 
Revenue Act (II of 1876), section. The only Land Revenue Rules in 
force are those which have been issued under the provisions of- that Act. 
_ Having regard to section 28 of the Burma Land and Revenue Act, a 
person cannot claim an exclusive title of ownership in land merely by 
reason of the Government having settled the land with him in his name 
only. In-a suit for a declaratory decree and mesne profits; in which the 
_ Plaintiff does not allege wrongful possession on the part of defendant, 
plaintiff cannot recover mesne profits. ‘ 
Ram Chunder Dev, Obhai Charan De.. we see oe S4E 


P 


ParDon—Criminal Procedure Code, s. 337-—Offence triable exclusively by 
.», the Court of Sessione—A Magistrate in Lower Burma can ténder a 
pardon to a’person acctsed of the offence of dacoity which is triablé by 
the District Magistrate as well as the Sessions Court. 
Tha Dun E and Nga Kaing v. Queet+Empress ’ «.. wat oa. ©6586 
‘temmennn--Trvegularity in tender of pardot——Misdirection~-Evidence—Ace 
complice—-see Evidence on ase ove ooo 246 
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“PaRENTS AND CHILDREN—Succession—see Buddhist Law, Succession... 
PaROL EVIDENCE TO VARY TERMS OF WRITTEN CONTRACT— Varidiion— 
see Written instrument ee eas 
Parties— Suit to enforce payment of dzbt by sale of the mortgaged pro- 
perty—Limitation—Conflict of decisions of the Calcutta High Court 
bs other High Courts~see Mortgage of land by deposit of title- 
eeds wee ees skis aM ote ave 
PartiEs TO suit—see Charter-party ... i. ave see aie 
Partirion—Inheritance—Buddhist Law—Power of parents to dispose of 
_ their property:—Interest of widow in the family property——see Buddhist 
Law, Inheritance... Ree AE wea me 
= Succession— Family arrangement—see Buddhist Law, Succession ° 
Succession — Let-tet-pua—Atet property—see Buddhist Law, 
.' Succession eee ec a “ tbs 
ParTiTiION-DEED ON a DIVORCE—Kegistrvation Act, s. 17.~-An instrument 
‘ whereby a husband and wife on divorce agree toa partition of their- 
assets and-debts, and which, without any specifje mention of immover 
able property, actually operates to give one or otHer of the parties an 
interest of the value of over-Rs, 100 in immoveable property forming 
part of such assets, requires to be registered under section 17, Registra- 
tion Act, and, if unregistered, cannot affect the immoveable property or 
-_ be received as evidence of any transaction affecting it. 
. Maung Shwe Buin vy. Ma Son ene au cee ace 
Partition oF pRoPERTY—Divorce—Remarriage—see Buddhist Law, Di- 
vorce . - wn ve: eos see ates 
PaRTITION ON DIVORCE— Succession—see Buddhist Law, Succession 
ParTNERSHIP~—Contract Act, s. 251—Powers of partners—Legal morigage 
Equitable mortgage—Per Ward and Macleod, JJ.: Every partner 
in a trading firm has, in the absence of any restriction by agreement 
among the partners, an implied authority to borrow money for the pur- 
pose of the firm on the firm’s credit. and, for that purpose, may pledge 
the personal property of the firm. He may also create an equitable 
.mortgage by deposit of title-deeds of the realestate of the firm ; and 
this power extends also to assignments of such property as security for 
antecedent debts. : 
_ Per Ward, J.: In the absence of any such restriction as is referred to 
‘jn Section 251 of the Contract Act, and of any evidence. to show that it, 
is not in accordance with the usual practice of native trading firms in . 
this country to allow the managing partners of such a firm or branch of 
the firm to pledge the real property of the firm as security for a debt, 
present or antecedent, incurred by, or on account of, the firm and for its 
benefit, it must be held that the managing partner of the Singapore 
branch of a native trading firm, which had branches in Rangoon and 
Singapore, had implied authority to create both a legal and equitable 
mortgage of a house in Rangoon, the property of the firm. 
The Chartered Bank of India, Australia, and China v. Veerappa Chetty 
and two others wae 8 soe see! eee eee tee 
—Indian Contract Act, s. 178 —Possession.— The possession of a hirer 
is not such a possession within the meaning of section 178 of the Indian: 
Contract Act as gives the hirer the power of pledging the thing hired. 
Maung Shwe Win and U Kuny. Akyi : Sot as ate one 
ParTNERSHIP DEBT--Foinder of parties—Foint family property—Repre- 
sentatives of deceased co-parcener— Succession Certificate Act, s 4—see 
Hindu Law, Joinder of parties ween is see ae aes 
Pauper, APPLICATION FOR LEAVE TO APPEAL aS—Burma Courts Act~see 
Limitation ~ ... ieee oe 
PERSONAL INTEREST—Magistrate—-see Magistrate * 
Poxice—Oppressive conduct——Striking an accused 


wer, eee 
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da person,—Oppressive _ 
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conduct on the part of the police in striking an accused person when in- | 


- .c¢ustody must be somewhat severely punished. 
‘Queen-Empressv. Nga Shwe O-. we wee enn’ ae 


150 


INDEY 


Pouicz Act, s. 34--see Sentence of imprisonment eae 
» SS» 34, 37 TO 4o-—Indian Penal Cade, s, 64—General Clauses Act 
Cl of 1868), s. s—Act VII of 1882, s. 1--see Imprisonment in, default 


eee 





of payment of fine eee aes au 2 awe 
Poxick LIABILITY FOR CARRYING OUT ILLEGAL ORDER—Jndian Penal 
Code, s. 76—Mistake of fact-—see Mistake of law saa 


Pory camy—Dzivorce—Second marriage—see Buddhist Law, Marriage ... 
dues ad —Burden of proof— Evidence Act, s. 110—Title—see Burden of 
roof , an wa eas me ae rn 
: Evidence Act-—-Burden of proof.—According to the Evidence Act 
the burden of proof lies on the party who is-out of possession. 
Nga Kyaw Zan v. Nga Shwe Zan ts se 
Indian Contract Act, s, 178—see Partnership tne aes 
———-Qualified possession of goods by vendor—Title--Indian Contract 
Act, s. 108, exception 1—~see Sale by bailee gue i eh 
Sale—Morigage—Burdin of proof—-Evidence—Unregistered docu- 
ment.— Possession is primd facie proof of.ownership. Therefore.a per- 
‘son alleging that the holder of land is not the owner, but a mortgagee, 
must prove his allegation. Where the document containing:the trans- 
action is inadmissible for want of-registration, no other evidence of the 
terms of the contract can be received. 
Nga Shwe Yén and Ma Thiv. Nga Kaing and Nga Pya |... . axe 
—— Theft—Indian Penal Code, s. 379—see Theft ste ota 
Title—Irrelevant evidence—Evidence Act, s. 91—Registration 
Act, s. 48—Inadmissible evidence—Registyation—see Irrelevant evidence 
Adversz possession—Limitation Act—Confirct of law—see Buddhist 
Law, Inheritance a re ore meee 

** POSSESSION,” DeFINITION OF THE TERM—-Opium Act, s. 10, Interpreta- 
tian of --The term “possession” implies knowledge on the part of ‘the 
alleged possessor. Before an accused person is required to account for 
opium, there must be proof-that such opium has been in his possession 
or under his control. 

Queen-Empress v. Chit Aung ise <a Dy aes ae 
POSSESSION BY HIRER—Contvact Act, s, 178.—The possession of a hirer 

is not such a possession within the meaning of section 178 of the Indian 
Contract Act.as gives the hirer the power of pledging the thing hired. 

Maung Shwe Win and.U Kun vy. Akyi sles 

POSsESSION oF A BAYONET—Arms Act, ss. 4,14, 19 and 29—Sanction t 
prosecute—The possession of a bayonet without a license is not an 

. offence punishable under the.Arms Act, except in districts proclaimed 
under section 15:of the Act. A prosecution under.section x9, clause (/), 

of Act XI of 1878 requires ‘the sanction of the District Magistrate. 

Queen-Empress v. Nga Shwe Hlwa and another ... ae ose 
Possession OF aRMS—Arms Act—Sanction of District Magistrate,—In 

Lower Burma no ‘prosecution can be instituted for the possession of 
arms-under section 10, clause (f), of the Indian Arms Act without the 
previous sanction of the District Magistrate,:nor is the mere possession 
of arms other than those specified in section 14 a punishable offence. 

Queen-Empress vy. Nga Po Ka sas 2 ane aes 
siiaae ie OF STOLEN PROPERTY~-LEvidence—Stolen property—see Evi- 

ence aie re Woe soe oe ote 
Possession, TRANSFER or—Revenue Register—see Buddhist Law, Gift... 
POWER OF PARENTS TO DISPOSE OF THEIR PROPERTY-~Partition—In- 
terest of widow in the family property—see Buddhist .Law, Inherit- 
ance eee eee see see ate ae 
POWERS oF PARTNERS—Partnership-- Contract Act, s. 251— Legal movigage 
—Lquitable mortgage—see Partnership * ass we cee 
Powzrs OF PRESIDENTS OF MUNICIPALITIES IN BurMA—Burma Munici- 
pal Act, ss. 27, 145—Prosecutions under Burma Municipal Act—Rule 

24 of the Rangoon Municipal Rules—The Rangoon Municipal ‘Com- 
mittee having by Rule 24 of ‘their Municipal Rules delegated to their 
President their powers in respect of section-145 of the Burma Municipal 
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1) INDEX. 


«Act (XVIEL-of 1884), the sanction of the Committee at a meeting is not ope 
necessary to prosecutions for offences under the Act. ; 
< Mahomed ,Moosajee Goor:dah y. The Rangoon Municipality ... ve 468 
Powers or Ywatsueri—Indian Penal Code, s. 174—Lower Burma Vil- 
lage Act, 1889.—A ywathugyi cannot compel the attendance of a man 
~- before him to answer a charge which he is not competent to try. 
Queen-Empress v. Nga Kaung Kywé and another oes ver 535 
POWER To-CALL FOR PROCGREDINGS—District Magistrate-—-A District ~~ 
'. ..Magistrate is empowered under section 435 of the Criminal Procedure 
~ Code'to-call'for‘and deal with the record of any proceeding before any 
Magistrate of whatever class in his own district. F = : 
.. Reference by the Fudicial Commissioner of British Burma ... ses 387 
PracricE+—Civil_ Procedure Code, s. 80~ Writ of summons, Service of.— 
An affidavit in support of a writ of summons under sectian 80 of the: 
Civil Procedure Code should show that proper efforts have been made to 
find out when and where the defendant is likely to be found. i vy 
Cohen and another v. Nursing Dass Auddy are Bie ue OAT 
PRE-EMPTION—Sale to strungers—Ancestral estate~see Buddhist Law, 
Ancestral estate Nes tee : ss see 
Ricut or--Ancestral estate —Co-heirs—Sale of a divided portion of 
. family property —see Buddhist Law, Ancestral estate . ... Pr 26) 
Preevancy—Damages—see Buddhist Law, Seduction es se 235 
Seduction—Damages—Buddhist Law—Burma Courts Act—see ~ - 








. Seduction... Rab a =) Ade i we ITA 
"PRESUMPTION AS TO INTENTION—Pvesumption as to knowledge—Indian 
Penal Code, s. 86 —see Presumption as to knowledge. i 650 


PRESUMPTION AS TO KNOWLEDGE—Presumption as to Intention—Indian 
" Penal Code, s. 86.—Although an accused committing an offence while 
under the influence of liquor must be presumed to have known what- 
was to be the likely result of his.act, he is not to be presumed to have 
had the intention to cause such result. Though ordinarily intention is_ 
to be inferred from knowledge, it is not to be inferred when the knéw- 
ledge is merely a legal fiction. ; 

Abdul Kavim vy. Queen-Empress sae met ee” aye 1680 
PRESUMPTIVE eVIDENCE—Adoption—see Buddhist Law, Adoption we 25 
Gambling Act, ss. gto 6—see Common gaming-house we 548 
"PREVIOUS CoN VICT:ON —Charge.—If a previous conviction is intended to. 

' ‘be used as affecting the sentence, it must be set out in the charge. 
Queen-Empress v. Po Thaung' and another say ees stirs 
Habitual offender —A Subordinate Magistrate should not attempt: 
to deal with an old offender against whom there are two previous con- 
victions for offences against property under Chapter XVII, Indian 
Penal Code, . : : 
Queen-Empress v. Nga Ne Dun and Nga Tha Dun ous os 835 
Habitual offender—Sentence,—The accused stole at one time a. 
pair of bullocks belonging to different owners from a grazing ground. 
He was'tried separately for the theft of each bullock by.different Magis- 
trates. In one case he was sentenced to two years’ rigorous imprison- 
ment ; in the other he was ‘sentenced to five years’ rigorous imprison- 
ment, there being One previous conviction against him. 
Held, that the sentence passed in the second case was excessive as the 
“accused was not an habitual offender. The-sentence was accordingly 
reduced to one year’s rigorous imprisonment. 

‘Nga Pan Thin. Queen-Empress — ... one oe ie 

———-Indian Evidence Act, s.5.—Evidence of previous conviction, other 
than for oné of the offences referred to insection 75,Indian Penal Code, 
May. be. received for the purpose of justifying a heavier sentence than 
would otherwise have been passed. Section 5 of the Evidence Act ts~ 
not applicable towards determining the kind of information.which a 
Judge is at liberty to use when deciding the extent of a sentence. 
Reference by Lieut. F. D, Maxwell, District Magistrate, Tharrawaddy. 


Queen-Empress v. Nga Tha Dun at Be sea ny / | 











2yt 


INDEX. 


“Previous conviction--Indian Penal Code, ss. 379,° 380,and 4lI— 
Whipping Act, ss. 2 and 3—Sentence—Whipping. —in order to justify a 
sentence of whipping in addition to 2 sentence -of imprisonment for any 
of the offences mentioned in section a of Act VI of 1864, the previous 
conviction must have on for the same offence. 

Queen-Empress v. Nga Po Sin ae 

——-——Lower Burma Village Act, s. 7 / Indian Penal Code, Ss. 75.—A 

person duly convicted of theft under section 7 of the Lower Burma Vil- 

lage Act, in case of a subsequent cffence punishable with ‘mprisonmerit 

for a term of three years or upwards under Chapter XII or XVII of the 

Indian: Penal Code, is liable to be dealt with under section 75, Indian 

Penal'Code. 

Queen-Empress v. Nga Maung Gyi.. 

Offence—Criminal Procedure Code Tudian Penal Code, 8.7 15 

Order to give security—Charge—see Offence as ” 

wSentence—see Habitual offender ; 
=————-, Proor or.—Proof of previous conviction ‘of an accused must be 








produced at the time of his trial. 
Queen-Empress v. Nga Ba tee * 


PRIESTHOOD—Gift—see Buddhist Law, Gift 
PRINCIPLE OF DECISION ON SECOND AppraL—Appe slate Court—see Judg- 


ment ove oes ees ee oes ove 
Prioryry—sce Registration ... ne mes neh tee 
Prisons Act—see Lock-up ... “ 
PRIVATE DEFENCE, Ricut or—J/ndian Penal Code, ‘3s. s. 165, 160-—Private 

garden—Public an Ss Sa Imprisonment in default sis se 
PRIVATE GARDEN—-Public place—Right of private defence—Indian Penal 


Code, ss. 65, 160-—see Imprisonment in default . 
PRIVILEGED * ‘COMMUNICATION— Mortgage—Equitable movrtgage—Deposit 
of titleedeeds—Conflicting evidence—see Mortgage 
nea nee iene - Act— as search — Obstruction —Offence—see 
earch ante ens 
Finding on issues—see Buddhist ‘Law, Divorce . 
ON AN APPLICATION UNDER S. 113, RatLwaY Act. —A Magistrate 
is not to exercise judicial functions when an application is made to him 
’ by a duly authorized Railway servant to recover the amount of excess 
fare claimed, but is merely to take the necessary steps to recover it. 
Queen- Empress v. Alexander Augustus Si. Claiy Miller... 
PROFESSION OF FAITH—Apostasy—Estoppel under s. 115 of the Evidence 
Act: Divorce—see. Muhammadan Law, Husband and wife ~ 
PROMIssORY NOTE—Oral contract of guarantee— Contradictory pleadings. 
—Where a suit is brought by A against B as principal upon a promis- 
‘ sory note signed by C, and A adduces evidence that there was a con- 
temporaneous oral contract in respect of the note between A and B 
whereby B guaranteed payment in the event of C’s failure to pay. 
Held, that A cannot plead that 8 is both principal and surety, the 
maximum Allégans contraia non est audiendus. applying: 
Subramani Chetty v. Fakir Kaka “i 
Proor or sanctTion—Indian Penal Code, s. 121— Evidence Act, = 78—see 
Waging war against the Queen 
PROSECUTIONS UNDER BuRMA MuNicipaL Act— ‘Rule 24 of the Rangoon 
Municipal Rules—see Powers of Presidents of Municipalities in Burma. 
PusBiic GaMBLING ACT, s. 13—Lurma Gaming Act, s. 6—Instruments 
of gaming—see Kwin 
PUBLIC GAMING A COMMON NUISANCE—Cheating and cther corrupt prac 





ticés.of common ganting-houses—see Chinese ti lottery —... yee 
PUBLIC NUISANCE—Luvidence—see Selling fish on or'‘near a puilic road. 
——_——Indian Penal Code, ss. 67 and 290—see Gambling - ene 
Pusiic PLACE—Kwin—Public Gambling Act, s.13—see Kwin ve 
Private garden—Right of private defence—see Imprisonment.in 

default ‘ey a+ tae on sue eos 
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PousBLic POLICY Wagering agreements—see Contract sate we 128 
PuBLic RIGHT, OF wAr—Burma Boundaries Act,—From long-continued : 
. user of away by the public over land belonging to the Government. 
dedication to the public, in the absence of anything to rebut the. pre- 
sumption, may be presumed, When anorder.under the Burma Bound- 
aries Act is ‘alleged, the fact of ils existence and of its having been 
‘made by a competent officer after. demarcation had heen ordered by 
Government rust be:proved. ie 
Angus Sutherland v. Asim Nulla Mahomed | ' ie ‘ug Fen, 550! 
Pwes.—In Lower Burma no power has been conferred by the Legislature 
on the District Magistrate to prohibit the holding of pwés, and no cne 
is liable to punishment for holding a pwé without the leave of such 
Magistrate. No warrant to disperse a pwé can be issued, and so long 
‘ as it is quietly and properly conducted and no obstruction is caused. in 
__ the public roads or streets, no one’has any right to interfere -with it. 
‘Po Naing v. Queen-Empress en ek ee eve 620. 
Pyaunccu1 or Beincni—Opium Act, Rules under the—see Beinchi or 
Pyaungchi ... ‘es ae we x aie 8 gag OTF | 


‘ R 


Ramnway Act—see Procedure on a application under s, 113... .. 606 
RASHNESS AND NEGLIGENCE—Throwing stones—Indian Penal Code, s. a 
—see Throwing stones . ... es: nae aie ee, Oe 
RASHNESS OR NEGLIGENCE—-Death caused by rashness or negligence in the ae 
doing of an act—Murder—culpable homicide not amounting to murder 
—Homicide by misadventure.—When a person deliberately throws .a 
stone at another with the intention of killing him and causing hiin hurt, 
‘the act is an offence of itself, and rashness and negligence are in no way 
constituents of the offence, and the accused, if liable to be punished™for | 
causing the death of the deceased, should have been committed for 
_ trial to the Court of Sessions on a charge of culpable homicide. ie: 
. Queen-Empressv. Lu Maung i, ae eae see 
Rzpention—Dacoity—Attempt to wage war—Magistvate—Furisdiction, 
—The offence of attempting to wage war against the Queen shauld not 
be tried as.a dacoity"by a District Magistrate. As a general rule;cases 
on the border-line of jurisdiction and cases of great difficulty ought to 
_ be committed to the Sessions. ae 
Queen-Empress v. Nga Than Bo and Nga... or we HERS 
RECEIVING PLAINTS—Civil Procedure Code, ss. 53 and 54.—'The duty of 
receiving plaints in civil suits is not merely.a mechanical operation. - 
Sections 53 and 54 of the Code of Civil Procedure require that the 
Courts shall consider the plaint before action is taken upon it. This is 
' the more necessary in rural parts, as their litigants largely rely on the 
assistance of the Courts in-the conduct of their cases. 
Nga Shwe Win v. Nga Chan E ass ee eae ae 
Recent Possisston—Jndian-Penal Code, ss. 379, 411—Criminal Proce- 
duve Code, s. 367—369—Illega: sentence-—The question’ what js, 
- or is not, recent possession of stolen, property is to be considered. with 
-referenceto the nature of the articles stolen. A Magistrate, on dis. 
covering that a sentence passed by him is legal, should not attempt-to 
amend. it, but-should report, through the Sessions Judge, for the orders 


89: 


365. 


_. of'the High Court. : 

Nea Ev. Queen-Empress +i. ere eee ee ees a 
‘twmmn——-Indian Penal Cade, ss, 379 and 411-—-Indian Evidence Act, s.-114, | 
Iiustvation (a).—Whete a stolen buffalo was not traced - to the.accused 

_person until i2 months after the theft : : : 
“Held, that this was net’ recent” possession which would justify the 
presumption, in the absence of explanation as to the ‘manner in which 
the accused et the buffalo, that ‘the accused stole it,. 
Nga Yauk v. Queen-Empress ws eg aw tte wane 306 
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RECOVERY OF REWARDS PAID AWAY—-Fines—Gambling Act, s. 16 oleae 
—see Fines... 
“REDEMPTIon— Right of—see Buddhist Law, Redemption : os 


REDEMPTION OF LAND, RIGHT or—Morigage-bond—Extortionate ‘shipale- 
tion for compensation for breach of ‘contract-Indian Contract Act, 
s. 74——see Mortgage-bond as eh on 
REDEMPTION OF MORTGAGE—see Mortgag e. 


REFERENCE To THE Hiew Court—Criminal Case—Insolvent Act (XI. 


and XII Vict., cap. 2D), s. 50, Lower Burma Courts Act (KI of 1889), 
ss. 50 and 69, “clauses (b) and (c)— see Criminal. case awe 
REFUND OF MONEY PAID AWAY AS COMPENSATION—CYiminal Procedure 
Code,.s. 545—~see Negligence with respect.to ananimal .. as 
REFUSAL OF LABOUR—Disobedience of orders—Embankments, Act, s. ipod 
Indian Penal Code, ss. 188 and 187.—Section 188 of the Indian Penal 
Code does not embrace cases of disobedience of orders issued urf€ler the 
Embankments Act. The Embankments Act provides no penalty for 
refusal of labour. 
Queen-Empressv. Nga Shwe U and 14 others Ae ae ees 
REGISTRATION—see Mortgage-bond ' ; 
Irrelevant evidence— Evidence Act, s. or~ Registration ‘Act, Ss 48 
Inadmissible evidence—Possession—~Ti itle——see Irrelevant evidence in 
Priority--An unregistered mortgage deed securing asum over 
Rs. 100 cannot be received in evidence toprove the mortgage, A regis- 
tered document has priority ¢ over an unregistered,.even when the latter 
is accompanied with possession. 
Nea Shwe Lin v. Nga Shwe Bon ses ve 
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——-— Unregistered document— Money. debt--Where ai “unregistered 


document contains an admission of a debt and.at the same time a mort- 
gage of properly to the extent of Rs. 100 by way of security for repay- 


ment, i®can, when divisible, be received as evidence to establish the 


debt, but not for.the purpose of enforcing the charge on the land. 
Baing Wut and Mi Bwin vy. Ko Nyaung and Mi Sin sa ee 
RecistTRATion Act, s. 17——see Partition deedona divorce... 
, 8. 48.--Lrvelevant evidence—Evidence Act, s. 61~—Inadmissible 
evidence—Registration —Possession—Title—see Evidence, Irrelevant 





eviGence 
RELIGIOUS OFFERING-—Estate of deceased Buddhist— Assent of heivs—see 
Buddhist Law, Religious offering... eno 
RemarRriaGE—Pariition of property—see Buddhist ‘Law, Divorce ans 


Rent—Landlord and tenant—Notice to quit—see Landlord and tenant ... 
REPRESENTATIVES OF DFCEASED CO-PARCENER—Foinder of parties 
ciate 5 debt ~Foint family property—Succession Certificate Act, 
5. d—see Hindu Law, Joinder of parties ee 
_ Res supicaTa—Code of Civil Procedure, s. 1 3—Morigage. —When a simple 
money decree has been given in a suit in which enforcement of plaintiff's 
. lien against mortgaged premises was asked, for, and no appeal or appli- 
cation for review of judgment is filed, plaintiff must be taken to have 
ae in such decree. He cannot afterwards enforce his mortgage 
ien 
Maung Myat Min v. Nga Pan and three others «+. 
Landlord and tenant— Notice to quit— Tenancy. so long as the vent 
is paid— Yearly tenancy—see Landlord and tenant ee 
RESPONSIBILITY OF HOLDER OF EXvISE LICENSE— Excise Act, $8.42, 49— 
Abetment—Sale in breach of license by servant.—When the servant 
of a licensed liquer vendor sells liquor in contravention of the condi< 
tions of the license without his master’s knowledge,, the master cannot 
be convicted under section 42 of the Excise Act for breach of the condi- 
tions of the license. r 
Ah Shein and another v. Queen-Empress : a 
REsTITUTION OF CONJUGAL RIGHTS—see Muyhammadan Law, “Apostasy ase 
Right of divorce on mere caprice—see Buddhist Law, Husband 


and wife ous . ove on oes ate 
‘ ; e 
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RESTORATION TO OWNER—Stolex property—Innocent purchaser—Civil 


and Criminal Courts—Contract Act— see Civil and Criminal Courts -.. 


“REVENUE REGISTER—Gift—Tvansfer of possession—see Buddhist Law, Gift 
REVERSAL OF A FINDING OF FAcT BY A Courr oF APPEAL—see Finding .... 
REVERSAL OF DECREE BY APPELLATE CourtT—see Judgment we 


_Reyrewor supemEnt—Duty of Counsel._—The abandonment by a Coun- 


sel of a ground of appeal cannot subsequently be admitted as reason for 
gvanting a review ot judgment. 


Beekajee Burjorjiv. Nanabhoy . adi a wis psf ‘ 


ReEviston—Criminal Procedure Code, s. 439.—Where an accused person 


Page. 
84 


314 
653 | 


183. 


had been charged with murder and culpable homicide not amounting . 


to murder, and had been acquitted of the former offence and convicted 


of the latter, it was held thatthe Judicial Commissioner sitting as a 
Court of,Revision could not alter the conviction into one of murder, | 


Queen-Empress v. Nga Kyaw Tha - ... eer 


Indian Penal Code, ss. 302 and 304—Culpable homicide—Crimi- 
nal Procedure Code s. 439—see Murder tote sig tah ae 
REVISIONAL JURISDICTION—Civil Procedure Code, s.622—Land Acquisition 
Act, s. 24—Compensation—Market value of land.—Where no. appeal 
lies to the Judicial Commissioner, he has jurisdiction under section 622, 





Code of Civil Procedure, to revise the proceedings of a District Court : 


under the Land Acquisition Act, 1870, in cases where the Court has 
not observed the provisions of section 24 in awarding compensation for 
land taken up by Government under the Act. The petitioner held land 
from Government for. paddy cultivation.. She subsequently, without 
obtaining Government permission to build upon it, used it asa building 
site and induced persons to build houses on it and to pay her a ground 
rent exceeding what ske could have obtained by sub-letting the land for 
paddy cultivaticn. The District Court awarded her compensation at 
the market value of similar paddy-land in the immediate neighbourhood 
not used for building purposes, ignoring the ground-rent actually 
realized by petitioner at the time the land was taken up. 


Heald, that as the petitioner was-not the-absolute owner of the land,’ 


and ‘the nature of her tenure seemed extremely uncertain, and as she had 
adraittedly let out the land for building purposes without the consent of 
Goverriment, she was not entitledto claim compensation in excess of 
the market value of paddy-land of similar description in the immediate 
neighbourhood. : 
Satara Begum alias Ma Shwe Ma v. The Secretary of State for India — «. 
Revisions, PowEeRs or Hicnh Court—Maintenance— Civil Procedure 
Code, ss. 17, 57 and 622—Cayse of action —see Maintenance sa 
Revocation—Gift— see Buddhist Law, Gift tins es ie 
Rewarp, MeasuRE of—IN Oplum cASES—Undue severity of sentence.— 
Rewards in opium cases should not, in the absence of exceptional 
circumstances, usually exceed Rs. 5 for each’half tola of opium found, 
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245 


509 


487 
22 


Magistrates should be careful soto limit a reward as to leavéno doubt . 


that it can be paid out of the fine and value of the opium combined. 
Queen-Empress v. Ah Kyin ‘ 


tee eee 





— Opium Act—see Sentence, Undue severity of— ate sos, 
Rewirvs—Recovery of rewards paid away—see Fines ‘ive wee 
REWARDS TO INFORMERS AND Poxice Orricers—Gambling Act, s.. 13 
—see Fighting-cocks ... ae we ais eae 
RIGHT OF ACCUSED TO BE TRIED SEPARATELY—Criminal procedure—see 
False evidence see oe Coo i : bes 
RIGHT OF DIVORCE ON. MERE CAPRICE—Kestitution of conjugal vights— 
* Divorce—see Buddhist Law, Husband and wife aa 


RicgHT oF PRE-EMPTION—Axcestral estate—Co-heivs—Sale OF a divided 


portion of property belonging to the family —sze Buddhist Law, An- 


cestral estate. ove Lote af 
RIGHT oF PRIVATE DEFRENCE—See Private defence ... oes Saal, 
RicHT OF REDEMPTION—See Buddhist Law, Redemption, Rightof— —.. 
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Riear or .way—Criminal Procedure Code, s..133—Furisdiction—The ~ 
respondent applied to the Magistrate, under section 133 of the Criminal 
Procedure Code, for an order directing the applicant to open a «:ertain 
road over which the respondent said the public hada right of way. 
The applicant alleged that the road was a private one and that he 
was-entitled to close it. There being no question as to the bond fides 
of the applicant’s alleation : i pe: the 
Held, that the Magistrate had no jurisdiction to go into the main issue | 
between the parties as to whether the road in question was a public or a 





private one. ; 
Sutherland v, Singala Mahomed sh Kits ae 530 
—-——Long continued user—see Public right of way ai vee 550 
RIGHT, TITLE, AND INTEREST OF JUDGMENT-DEBTOR—Lxecution of decree 
‘ —Sale in execution—see Execution of decree... ied ws 4S - 
Riot—Common_ object—Indian Penal Code, s: 147.~—In the case of a riot 
and fight between two opposing parties, the members of each party 
cannot be tried together in one trial on’ a charge under section 147 of 
, the Indian Penal Code. 2 
Queen-Empress v. Nga Shwe Ya and eight others ae wee 275 
RIPARIAN PROPRIETORS—Slowing stream—River—see Water rights  .... 233 - 
River—flowing stream—Riparian proprietors—see Water rights +. 233 


ROBBERY ARMED WITH A DEADLY WeEapON—IJndian Penal Code, ss. 392, 
393: 397 and 398.—The accused committed robbery, being armed with 
a deadly weapon, which, however, he did not use. ‘The - Magistrate 
sentenced the. accused to seven years’ rigorous imprisonment, holding 
that section 398 of the Indian Penal Code applied. The Sessions Judge 
confirmed the sentence. ; 
Held, in appeal, that section 398 of the Indian Penal Code applied 
only to cases of attempt at robbery. The sentence was accordingly, 
reduced to four years’ rigorous imprisonment. 
Nga Shwe Wawv. Queen-Empress as v0 ane «280 
OBBERY WITH GRIEvoUS HURT—Indian Penal Code, ss. 71, 394—Code of 
Criminal Procedure, Act X of 1882, s. 235, and Act X of 1872, s. 434— 
Cumulative sentence—The accused robbed the complainant, and, 
in committing robbery, caused him grievous hurt with ada. The Dis- 
trict Magistrate convicted the accused on two charges,—(1) of rob- 
bery with hurt (section 394, Indian Penal Code), and (2) of causing 
grievous , hurl, with a dangerous weapon (section 396, Indian Penal 
Code), and sentenced him to seven years’ rigorous imprisonment on 
each charge. On referring the sentences to the Sessions Court for con- 
firmation, the Sessions Judge confirmed the sentences, but altered the 
conviction under section 394 to one under section’ 392. ; 
Held, that the accused having committed only one offence, could not, 
having regard to section 71, Indian Penal Code, be sentenced to im- 
prisonment for two offences, each of which was only a purt of the single 
offence committed. Distinction between section 235, Act X of 1882, and 
corresponding section 434, Act X of 1872, pointed out. 
Held, further, that the District Magistrate should have committed the: 
case to the Sessions. 
Nga Tun Byaung v. Queen-Empress ... ae sa "ase 476° 
ea Ba EauITY-—Application of the Buddhist Law—see Buddhist Law, : 
ifts ava nee cee siete be wis | BD 
RuLe 7 or RuLEs oF 1879 ISSUED UNDER THE BuRMA Lanp AND ReEveE- 
_ NUE Act—Title to hold land—see Grants of ownership... 283 
RULE 24 OF THE Rawcoon Municirat Rutes—Powers of President of 
Municipalities in Burma~Burma Municipal Act, ss. 24, 145—Prose- 
cutions under. Burma Municipal Act—see Powers of Presidents of 
Municipalities in Burma ee a Te eke ise 
* RULES UNDER THE LanD aNp REveENnveE Act, Ciause (1), RuLE 58—Land - 
and Revenue Act, s. 6—see Land, Titleto— ... ae we GOOF 
RULES UNDER THE Opium Act—~Kunbin—Admixture of opium—Opium | 
Act, s. 4—see Kunbén ... ae a a ess 619 


273, 


468 
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; Page. . 
Runar porice— Village headman— Village Creed Citas to a@-. police : 
officer~Evidence Act, s..2§—Burma Rural. Police Act—~see Contession 
to:a police officer: eee? awe! We te vere ATQ 
Ss 
SaLce— Ancestral estate—Consent of co-heivs—see Buddfiist Dat Secectiey 
estate: “e stag : ewe. = 4E 
— Mortgage--Burden of proof—see Mortgage| cee 101,482 
Movrigage--Burden of proof-—Custom—see Mortgage 494 
-Morigage—Burden of proof—Evidence-~Unregistered document — ' 
"see Possession 133 
Pre-emption—Ancestral estate—see Buddhist. Law, Ancestral 
estate sy  & wwe torewield 39 
Save By BAILEE-—Indian Contract Act, s. 108, exception 1—Qualified pos- 
session of goods by vendor—TF itle Exception I, section 108 of .the 
Indian Contract Act, does not apply when a vendor has only a qualified 
possession, as in the case of a person who hires ‘goods, or who is Ful in 
possession only for a specific purpose. 
Maung Shwe Lun and Mi Shwe Bwin v. Nea Pe Bu Be vee SEL 
SALE IN. BREACH OF LICENSE BY _SERVANT—Excise Act, ss: 42 and 49—. 
‘Abetment—see Responsibility of holder of Excise license... 373 
SALE In-execuTion—fight, title, and interest of judgment-debtir—see ee 
Execution of decree oa iets ves) AES 
SALE OF A DIVIDED PORTION OF PROPERTY BELONGING TO. THE FAMILY—' * 
Ancestral estate-Co-heiys—Right of pre-emption—-see Buddhist Law, . 
Ancestral estate 76 . 
Sanction--Proof. of sanction —Woging war against the Queen—Evidence : 
Act, s. y8—~see Waging war against the Queen... ata vy 389. 
‘SANCTION FOR PROSECUTION—PROCEDURE WHEN VALID Stamp Act, ~~ 
38. 39 and 69—see Charter-patty ... an oe 693 
Sanction oF Disrricr Macisresre— Possession oF arms—see Possession ni 
ofarms  *... aus : 536 
Sanction to Proszoure—Arms, Act, s fs “9, cl. ( Smsee Possession of z a : 
bayonet 426° 


Searcu—Jllegal- search —~ Obstruction— Offence— Excise Act.—In conduct= 
ing searches under the Excise Act and similar laws, the procedure pre- 
scribed must he strictly observed. Where a first-clasy. qpnstable had 

_ illegally searched a fenas, it was held that no offence was committed: in 
obstructing him. 
Queen-Empress v. Nga Nyen ' 

Instruments of gaming—Presumption of PrwiiCriebling Act 
The presumption of section 6 of the Gambling Act does not arise. unless 
a search has been conducted in strict accordance with section 5 of that 
Act. 

Queen-Empress v. Nga Shan Gyi and three others wee 407 

Searca Warranr—Charge under ss. 3 and 4 of the Gambling Act—Com- - 
mon gaming-house—Presumption of law—-see Common gaming-house $3 

Warrant of arrest—Magistvate and policeman—Liberty . of the 
subject—The spirit of the Criminal Law-<The Gambling Act, ITI of 
1867, must be strictly construed, and a’ Magistrate cannot issue a. 
warrant of search under section 5, leaving it to the discretion of the 
Police to determine whether it shall be executed. es 

Queen-Empress v. Nga Tu and others. aie vos, . 86 

Secowp. marriace-~Polygamy—Divorcessee Buddhist Law, Marie ws 103. . 

Seconp wire—Inheritance—see Buddhist Law, Inheritance... sat 6 

Inheritance Adopted child——see Buddtist Law, Inheritance’ "J... 33 ~ 

Security casts—Criminal Procedure Code, s,110.—A_ first-class Magis: 
trate whois not a District or Subdivisional Magistrate cannot, unless 

- Specially empowered in that behalf, take up cases. under section EO, 
timinal- Procedure Code. ; me he 
Queen-Empvess v. Nga Kola and others tee gee ee) 239° 
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SECURITY FOR GOOD BEHAVIOUR—Distinction between ss. tog and 110, 


Code of Criminal Procedure.—lf a security order is made under either: 


section, the accused must be ordered to execute a bond. Aiter the 

expiration of aterm of security, some new proof of bad livelihood, or of 

the fact that the persen is not capable of following any honest calling, is 

necessary before fresh security may be demanded. 
‘Queen-Empress v. Nga Lu Ke i 





person is a gambler or opium-smoker is not, in the absence” of. previous 
bad conduct, sufficient ground for requiring him to give security for 
good behaviour. 

Queen-Empress v. Nga: Win j 


Criminal Proceduve Code, s. 110.—. security order should be in an 
amount which the accused may be reasonably expected to be able to 
furnish. The fact that the accused has been arrested on suspicion of 
the commission of a dacoity, and was released, does not justify an order 
for security under section 110, Cede of Criminal Procedure. If a secu- 
rity. order is made under that section, the accused must be ordered to 
furnish sureties as. well as security. 

Queen-Empress v. Nga Tun E te i an 


Criminal Procedure Code, s. 110.—Orders. requiring security for 
good behaviour on the ground that an accused person, who has never 
before been convicted, is nevertheless an habitual offender, should never 
be made except after a patient and exhaustive enquiry, such as to shcw 





ee 





‘ beyond all reasonable doubt that’ the accused is in the habit of commit ., 
ting theft or other similar offences, and that it is essential to send him 


Criminal Procedure Code, s.109.—The mere: fact that an accused’ 
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Page. 


420 


246 


1. 422 


to jail in case he fails to give security for good behaviour. The enquiry, . 
if possible, should be held in the village where the parties reside, so asto . 


avoid the witnesses being needlessly harassed and to enable the accused 
without difficulty to procure the attendance of persons wiiling to speak 


in his favour. If the order requiring security is necessary, the Magis- - 
trate should give the accused reasonable opportunity of procuring the’ 


. attendance of his sureties, if any. Prosecutions under section 110 in | 


* regard to persons who have never before been convicted should not be 
very readily sanctioned, : 
Queen-Empress v. Nga Sek ans exe Pe 





Criminal Procedure Code, s. 110 ~Sufficiency of evidence.—Held | 


546 


that, having regard to the last clause of section 17 of the Criminal Pro- - 


cedure Code, the fact that a person is an habitual offender may be 
proved by evidence of general repute, it would not be right to lay down 


as a hard-and-fast rule that evidence must be given to show that the © 


person against whom proceedings are instituted under Chapter VIII of 
the Criminal Procedure Code has actually been convicted of any of the 
offences mentioned. But in dealing with cases under this chapter, 
Magistrates ought, especially where.no conviction is proved, to take 
great care to test evidence for the prosecution, and to assure themselves 
beyond reasonable doubt that, the accused is really an habitual offender 
- of the class named. They shall not rest satistied merely with bare 
statements that the accused. is reputed to be an habitual offender. 
Queen-Empress v. Nga Shwe Pyu and two others ... an a 


Criminal Procedure Code, ss. tog and r10~-A Magistrate 
proceeding under sections 107, 109, 110, Code of Criminal Procedure, is 
bound to follow strictly the procedure laid down in secticn 112, Code of 
Criminal Procedure, and following sections, 


Queen-Empress v. Nga Than Yor and five others Listes, Ae 
Criminal Procedure Code, ss. 109 awd t10.—There must be a 
separate proceeding in security cases against each accused person. 
Section £10, Code of Criminal Procedure, can be applied only to the class 
of persons described therein. An enquiry in.a security case under 
. Section 110, Code of Criminal Procedure, must be tried as a- warrant 
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: a. Page. - 
case. ‘If any security is taken, the accuséd must be-ordered.to execute 
“his own bond as well as furnish sureties. ‘ ‘ 
. Queen-Empriss v. Nga La Kyi and another sei seek wee 422 
- Criminal Procedure Code, ss. 109 and 110.—Care must be taken 
notto call on a man recently discharged from jail to give security as an 
habitual thief, unless the evidence against him shows that since his. - 
release he has resumed his habits of stealing. After the termination of 
a sentence of imprisonment a: man should always be given a fair chance, 
of teformation%before proceedings are taken against him under section 
110 of the Criminal Procedure Code. 
. Queen-Empress v. Nga Lein Baw U ... ae be ear oe 533 
.SECURITY ORDER—Criminal Procedure Code, ss. 118,123, 397.—Imprison- 
ment in default—Sentence on offender already sentenced for another 
. offence-—The imprisonment ordered in default of security is not a 
punishment for another offence. Therefore, when a sentence of impri- 
sonment on conviction for an offence is passed upon a person already 
imprisoned for default of security under section 123, Code of Criminal 
Procedure, the commencement of the sentence on the conviction ought 
not to be postponed until the termination of the imprisonment under the | 
security order.” ; 
Queen-Empress v. Nga Shwe Byo mop a wee ses 364 
SECURITY TO KEEP. THE PEACE OR FOR GOOD BEHAVIOUR—CYiminal 
Procedure Code, s. 123.—lf a Magistrate, acting under section 123 of 
the Criminal Procedure Code, orders an accused to give security for 
good behaviour for a period exceeding one year, it is not necessary for 
the Magistrate to refer his order to the Sessions Judge for confirmation. 
Queex:-Empress v. Nga Kyauk Khe... see are see 279: 
Sepucrion— Damages—Burmans—see Buddhist Law, Breach of promise 
of marriage ... eee eee oe wes wee 533. 
—-—— Pregnancy—Damages—Buddhist Law—Burma Courts Act—A 
woman cannot claim damages for seduction merely on the ground of 
pregnancy having resulted from cohabitation. She is not specially 
entitled under the Burma Courts Act to have the Buddhist Law applied. 
Mi Kin v. Nga Myin Gyi .. |: ee a aes oes ITH 
—_——Pregnancy—Damages—see Buddhist Law, Seduction ... see 235° 
SEIZURE OF MONEY ON THE PERSONS OF GAMBLERS—Gambling Act, ss. 3 
and 5—see Common gaming-house ... ab are ‘vee 28E 
SELLING FISH ON OR NEAR. A PUBLIC ROAD—LEvidence—Public nutsance. 
—Selling fish on or near a public.road is not a public nuisance; there 
must be evidence to show that annoyance had been caused to the public 
or to the people in general dwelling in the neighbourhood, or to persons 
who had to use the road. ; 
Queen-Empress v. Paung Tha Ri aaa tes anh ie eee © O4 
SENTENCE—Alternative sentence—Indian. Penal Code, s. 294—see Abusive 
language, Use of-~amounting to an offence as sare ss 309 
Belonging. to a band. of dacoits—In passing sentence on per- 
sons convicted under section 400, Indian Penal Code, a distinction 
should be drawn between members of dacoit gangs who surrender 
voluntarily, and who are not shown to have been concerned in any case 
of dacoity attended with murder or other aggravating circumstances, and 
those who are arrested when resisting the authorities. , Circumstances 
pointed out which should be considered in passing sentence on persons 
convicted under section.400, Indian Penal Code. zi 
Nga Lu Nge Gyi and others v. Queen-Empress.., ces vee 44E 
——Concurrent sentence of imprisonment—Criminal Procedure Code, 
s. 35.—Under section 35 of the Criminal Procedure’ Code, concurrent 
sentences of imprisonment are illegal:—Section—35 of the:'Cade-does -not— 
require a separate sentence to be passed’ on the accused in respect of 
every distinct offence of which he has been found guilty at one trial. 4 
Queen-Empress v. Maung Kala on see aye eee 526 
. Cumulative sentence—Criminal breach of trust—Criminal mis- — - 
appropriation —Cheating—Charge— see ‘Criminal breach of trust eve 492 
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SenvTence—Cumulative sentence—C:iminal Pvroceduve Code, s, 235— i 
Indian Penal: Code, s. 7z.—Ifa gang of dacoits in pursuance of a com- 
mon object—robbery —attack at the same time and dacoit two houses 
belonging to-different owners inthe same village, they cannot be_ 
punished separately on separate charges of dacoiting each house. “They 
can only be punished for one offence of dacoity. 
Nea San Dun and others v. Queen-Empreéss Fe oe sate 
ran Cumulative sentence—Robbery with grievous hurt—Indian Penal 
Code (Act XLV of 1860) ss. 71, 394—Code of Criminal Proccdure, Act — 
X of 1882, 5. 235, and Act X of 1872, s. 434~see Robbery with grievous 
hurt on sas aa te ee re 
——— Cumulative sentence—Theft—Charge—see Theft ren) 
———— Cumulative sentence— Thefi— Taking gratification to restore stolen 
 property—see Theft ar bv as ceo Ne we 408 
Cumulative sentence—Indian Penal Code, s. yr—Code of Crimi- 
nal Procedure, s. 235.—The accused were convicted of dacoity in the 
house of A, in which A and B were living, and property belonging sepa- 
rately to A and B'was dacoited. The robbing of A and B was one 
continuous transaction. Under section 235, Code of Criminal Pro- 
cedure, clause i, the accused were rightly charged separately (1) with 
committing dacoity on A, and (2) with committing dacoity on 8, but, 
the Magistrate wasbarred by the first clause of section’71, Indian 
Penal Code, from punishing the accused for more than one of the . 
offences charged. 
San Nyun and An Gyi v. Queen-Empress aoe vee ive 
umutlative sentence—Indian Penal Code, s, 72.—A person who 
steals three head of cattle at thesame time from the same grazing- 
ground commits one offence, not three ottences,though they belong to 
different owners. x 
Quecn-Empress v. Nga Po toe eet A ee we 168: 
———— Double conviction—Exctse Act, ss. 39 and 4r~—Indian Penal Code, | 
s. 71—Evidence Act, s, 18—Hearsay evidence—Admission—see Double 
conviction .«, * ... one is ates a 350° 
—~———-Evroneous grounds of sentence.—see Opium, Illicit pessession see 370) 
nn Hvidence Act, s. §4—-Lnhanced sentencep—When an accused is ; 
tried and convicted at one trial for three offences of the same kind com- © 
mitted within the year, he should not be sentenced to a heavier punish- 
ment for each offence than he would have received had he been tried 
for that offence alone, section 75, Indian Penal Code, being inapplicable 
to such cases. Section 54 of the Evidence Act refers solely to the rele- 
vancy of a previous conviction to prove that an accused committed the 
offence with which he is charged. In cases where section 75, Indian 
Penal Code, is not’ applicable, the Evidence Act gives no authority to a 
Court to take a previous conviction into consideration for the purpose 
of enhancing a sentence after the accused has been convicted, 
Nga Ok Gyi v, Queen-Empress on woah ai we. 449) 
om———-Gambling Act, ss. 3 and 4.—Fine is the most appropriate form of : 
punishment for a first offence under section 4 of this Act. Magistrates 
should strongly mark the distinction between’ offences under sections 
gand 4 of this Act. 


46- 
475- 





440° 


Queen-Empress v. Nga Po Tuand eight others’. ‘ite ve 428) 
-——-——Illegal possession of opium.—Example of excessive sentence im- 
posed for the illegal possession of.4 trifling quantity of opium. A a 
Queen-Empress v. Nga Kaing 4a5, 


——_——Illegal seizure of cattle—Fine—Imprisonment in default-—Cattle . 
Ivespass Act.—The illegal seizure of cattle under the Cattle Trespass 
Act, 1871, is nota criminal offence. A sentence of fine for illegal seizure 
of cattle, and a sentence of imprisonment in default of payment of fine 
or compensation awarded for illegal seizure, is illegal, 

Queen-Empressv, Mi Min Kaung wn ass is os 5S 

Illegal sentence—Criminal Procedure Code, ss. 367, 369.—A 

Magistrate. on discovering that a sentencé passed by him is illegal 





INDEX, 


should. not attempt. to, mend. it, but should report through. the Sessions 
Judge for the orders.ofthe High Court. 
‘Nga Ev. Qieen-Empress 





imprisonment in default of payment of fine or compensation awarded for 
- illegal seizure, is illegal. 

Quesn-Empressy. Mi Min Kaung iad nah pe sag Ro 
——Iilegal sentence--Indian Penal Code, s:. 65.~—Limit of term.of im- 
prisonment in default of payment of fine. ‘ ag ; 
Queen-Empress vi Kyun Ban Aung ws. ay yas eS 
———--———Imprisonment.—The passing of sentences of short: terms of ime 

prisonment should be avoided whenever possible. 

Queen-Empress v. Nga Po Shein and two others ... 


+ 
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regard being had to the circumstances of the.convicted person. 
Queen-Empress v. Nga Cho and Mi Mon — a Be Ren ce pasty 
—Imprisonment in default —Compensation order—Cattle Trespass 
Act,,s, 22—Indian Penal Code, s..67-—see Imprisonment in default © ... 
Imprisonment in defaylt—Indian. Penal Code, s, 67— see Iniprison- 


ment in default. 


renee 








Imprisonment in default—Indian Penal Code, SSe 65, 16q—see Im: 


prisonment in default .... 





Gambling Act, ss. 3, 4, 5 and 14—~see Jurisdiction ‘ 





Imprisonment.in default of payment of fine... axe ae 
—Inadequate sentence—Opium Act.—While insisting on leniency 





in the case of opium-eaters or smokers who purchase illicitly the 
small quantities of opium which they require for their own consumption,. 


Illegal sentence—I1legal setsure, of égttle—i tebe scommaaesh in. 
default.—-A sentetice of fine for illegal seizure of cattle, and a sentence of - 


Imprisonment in default.—The sentence in default of payment of 
fine should bear a reasonable proportion to the amount of the fine, 


Imprisonment .in default —Furisdiction-—Indian "Penal Code, 
s. 65~--Code of Criminal Procedure, ss. 33 and 204--Gaming Act, s, 5— 


age, 


354. 


515 
364 


423 


353 
429 

87 
333 


ase vee, 486 
Imprisonment in default of payment of. Jine—Police Act, s. 34—~see ‘ 


473 


smugglers and dealers on a large scale must be severely dealt with; 


and where a large quantity of opium is found, a severe sentence is gene- 
_rakty appropriate... Pa, 
Queen-Empress v. Shwe. Kin ee sak see ; ae 
— Indian Penal Code,.s..75-—Habitual offender—see Previous convice 
tion avis ish . ts 5 ba 
a———-——Indiax Penal Code, s. 75—-Previous conviction—see Habitual 
offender a v0 ae San : 
—— Indian Penal Code,s. 294—~see Obscene language site, ie 
Indian Penat Code, s. 294——Severity——A. sentence’ of one month’s 





tom . 


orey ie) 





rigorous imprisonment each, passed upon a man and.three girls con... 


victed of asing indecent language in a fish market, held to be dispropor- 


tionately severe, 
Queen-Empress v. Nyo Ke and.thvee others 


Indian Penal Code, ss. 71, 380 and 457—~-Where the accused : 


-569 
291 


291 
537 


“332 


broke into ahouse at night and stole property therefrom, it was held - 


that he could not be punished under section 380, Indian Penal Code, 
_ as well as under section 457, Indian Penal Code. 


Queen-Empress.v. Nga Pru ere aa aeee 
Murder—Culpable homicide—see, Murder .... an 





ena 





-Penal Code, a,small fine is.sufficient to meet the requirements of justice, 
Queen-Empress v.. Ma Kye U and Ma Wet re tee, eae 

——Opium Act, s. 9.—Severity of sentence on. a. youthful offender, 
Queen-Empress. v. Nga Hmaing ae 








‘of a few tolas. of opium for his.own consumption, 
Queen-Empress v. Nga Shwe Lin soy one woe ia 


Opium Act, s.9,, clause (¢).-~ Example. of a needlessly severe. 
sentence passed on an opium smoker for the unlawful possession by him 


“390 
459 


— Obscene laiguage-—In ordinary cases under section 294, Indian : 


537 
330 


368 
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Page. 
SENTENCE—Separate trials—Indian Penal Code, s. 294—Annoyance—see 
Indecent language ea Par, nets cat vee (332 
' ——— Theft—Inidian Penal Code, ss. 75,415, 379-—~Evidence Act, s. §4— 
see Theft oe sate ve chi BoA wee 449 
———— Whipping—see Previous conviction We “8 vee 330 
SENTENCE IN DEFAULT OF PAYMENT oF FINE—Indian Penal Code, 's. 
‘go-—Sentence of fine.—No sentence of fine should be passed by a Crimi- 
nal Court on-an accused without regard to the means of the accused to_ 
pay the fine: Sentences of imprisonment in default of paynient of fine 
need not in all cases be proportioned to the amount of fine imposed. 
Queen-Empress v. Nga Chin and two others as at ws 483 
SENTENCE OF FINE-—-/ndian Penal Code, s. 7o—see Sentence in default of 
payment of fine te es me sla ws 483 
‘SENTENCE OF DEATH—Murder—Indian Penal Code, s. 302.—A Sessions 
Judge found the accused guilty of cruel murder under section 302, Indian 
Penal ‘Code, there being no extenuating circumstances, but refrained 
from passing sentence of death because there were no eye-witnesses to 
the murder. : : ‘ 
_ Held, that the reason given by the Judge for not passing sentence of 
death was inadmissible. : ; 
Queen-Empress v,'Che Ya se sie tbs or 
Murder in dacoity-—-Dacoity with murder.—While no limitation is 
placed upon the discretion which the law has vested in Sessions Judges 
of refraining from passing sentences of death in cases for which proper 
reasons canbe assigned, such Judges ought, as‘a rule, to pass sentences 
of death in cases under section 396, Indian Penal Code, where murder is 
committed. oat 
 Queen-Empress.v. Ngw Pyon Cho and six others... | oe vo 636 
SENTENCE OF IMPRISONMENT AND FineE—Gambling Act, ss. 3, 4—In- — 
Bian Penal Code, ss. 40, 66—Imprisonment in default—Police Act, s. 
.34-—A sentence of imprisonment and fine under section 3 or section 4° 
of Act lil of 1867 (Gaming Act) is illegal. Under section €6, Indian 
Penal Code, a sentence of imprisonment jn default of payment of fine 
imposed for an offence under section 3 or section 4 of -the Conibline Act 
may be either rigorous or simple. A sentence of ‘imprisonment under 
section 34, Act V of 1861 (Police Act), whether substantive or in default 
of payment of fine, must be siniple.. ; 
Queen-Empress v. Nga ThaDunU ws ie a we 434 
SENTENCE ON OFFENDER ALREADY SENTENCED FOR ANOTHER OFFENCE— 
Security ovder-——Criminal Procedure Code, ss..118, 123, 397—Impri- 
sonment in default-~see. Security order pecs ae wee 304 
Sgentence—Separate sentence—Criminal Procedure. Code, s. 35.—Sece 
tion 35 of the Criminal Procedure Code being permissive with respect 
to’the passing of separate sentences for each offence of which an accused 
may be found guilty, a‘Criminal Court isnot bound to pass separate 
sentences in such cases, 


436 





Queen-Empressy. Nga KyinU | own uae aa eee 291 
"SENTENCE, UNDUE SEVERITY OF—Ofitum Act—~see Reward, Measure of 
--in opium cases tae see eee, tee 567, 568 


tran mm Opium Act-——Measure of rewardin opium cases—in dealing with 
opium cases the Court must be guided ‘by sound principles, and must . 
not, by the imposition of ruinous fines for petty offences, render the ad- 
ministration ‘of the law -unbearable. Rewards in such cases.must be 
regulated by the quantity discovered and‘the amount of the fine which 
it is reasonable ‘to inflict, sara 
Queen-Empress v. Mi Thet Pu ae ee ra we. 567 
‘SEPARATE TRILS-~—Criminal proceduve~—Indian Penal Code, s. 141.— 
Parties of opposite factions in‘a fight have not the same common object, 
and cannoct,‘therefore, be tried together. 
Quecn-Empress v. Nea Shwe Zan and.two.others su 331 


momen Sentence—Annoyance-~Indecent language—see “Indecent ‘language 332 
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é P et ee Page. 
USEpARATION—-Unduiiful conduct—Adoptec son—Succession—see Buddhist : 
4 Law, Succession a ee ae ae ite see IQT 
Sessions Court—Criminal procelure—Evidence of absent witness— 
Evidence Act, s, 33——seé Evidence of absent witness ee 134 


————_-Transfer of Sessions cases—Local Government—Failure of justice 
—Criminal Procedure Code, ss. 177, 178, §31—~see Transfer of Sessions 
cases ss thes? iss i sie ae me eee 263 

Sxssrows Jupce, Dury or—Criminal Procedure. Code, s. 34—Confirmation 
if sentence.-In every case referred to him for confirmation of sentence 
under section 34 of the Criminal Procedure Code, it is the duty of the 

_ Sessions Judge to carefully weigh the evidence himself and not to rely. 
‘solely upon the weight attached to it by the referring Court. 


Kyaw Zan and others v. Queen-Empress ee eS nie ee S516 
SETTLEMENT--Ownership of land--Declaratory decree—-Mesne profits— . 
Wrongful possession—see Ownership of land... : 451 


Sister -—Widow—Division—Ancestral estate—Burden of proof—see Bud- 
‘  dhist Law, Ancestral estate a a5 see ome 

. Specray Court~Furisdiction—Burma Courts Act (XI o° 1889), Sche- 
dule IJ--Civik Procedure Code, s.15—Divorce Act, ss. 10, 18, 23; 27, 32, 
34--Matrimonial jurisdictton——The Special Court has concurrent 

' Jurisdiction with the District Court under sections 10, 18, 23, 27, 32, and . 

- 34 of the Divorce Act, 1869, read with Schedule II of.the Burma Courts 

‘Act, 1889, subject to the provisions of section 15 of the Code of Civil ° 
_ |. Procedure. Go& 

Edwin Horatio Fenn v. Constance Fenn - 4 aes Se tee 527 
‘SrecTators— Gambling Act—see Cock-fighting ., °°... «we 263 
SPIRIT ov THE CriminaL Law—Gambling Act—Search warrant--Warrant 

of arxest——Magistrate and policeman—Liberty of the subject—see 
Search warrant seg dis un ea ats 
Sragpine—Indian Penal. Code, s. 326.—The crime of stabbing requires’. 
severe repression, and, where grievous hurt is caused, usually calls for a 
_ Keavy sentence. _ : 
Nga Po Thin v. Queen-Empress Ae 5 “182 


35 


86 


/ Same . Act,‘ ARTICLE 23, ScneDutE [-——Charter-party— Counterpart or 
“duplicate—Stamp-duty, Intention to evade—immaterial for purpose of ~ 
securing a conviction~—Sanction for prosecution on procedure .when 
valid——Stamp Act, ss. 39 and 69--sée Charter-party iis a 
——, SS. 39 AND 69--Charter-party—Counterpart or duplicate 
Stamp-duty, Intention to evade--immaterial for purpose of securing a 
conviction~-Stamp . Act, article 23, Schedule I-~-Sanction for proses 
cution on procedure when valid—see Charter-party Sen ae we 623 
Srame-pury, INTENTION TO EVADE—IMMATERIAL FOR PURPOSE OF SECUR- _ 
ING A CoNVICTION—Charter-party——Counterpart .or duplicate 
' Stamp Act, article 23, Schedule I--Sanction for prosecution on proce- 
duve when valid—Stamp Act, ss. 39 and 69~~-see Charter-party — eve - 623 
STATUTE It AND 12, VictT., 21—sece Insolvent Debtors’ Relief Act, _ 
Srep-DAUGHTER——Step-mother-—Foint property-—see Buddhist Law, Joint 


623 





; property: one a ao. tee vee wee ITO 
Srere-moTHER-—Step-daughter—-Foint property—see Buddhist Law, Joint 
property «a. cat we oe : ane - eee FIO 
STOLEN. pROPERTY—LHvidence—Possession of stolen property——see Evi- 
.., dence - gee aig as aes ses sss 307 
—-——Innocent purchaser—Restoration ‘*o-owner—Civil and Criminal ° 
Courts--Contract, Act--see Civil and Criminal Courts ids one 84 
Srriking AN ACCUSED PERSON—Oppressive conduct—see Police wee 1507 
Successton—Adopted son—Separation—Undutiful cinduct—see Buddhist : 
. | Law, Succession | eres ae eee Les On ort LOE. 
Children of divorced wife—see Buddhist Law, Succession... 296 





—Chinese Law—Buddhist Law not applicable to Confucians and 
_. Laoisits-—Indian Succession Act, s, 331-—-Buddhist Law as administered . 
-in Burma is not usually applicable to. Chinese. residents. Confucians 


INDEX. 


and Taoists are not Buddhists, and are therefore not exempted by sec- 
tion 331 from thé provisions of the Indian Succession Act, B65. 
- Hong Ku and Hock Kung v. Ma Thin.« 
Succession —Daughter of divorced parents—Foint Property —see Luddhist 
Law, Succession 
——- Family arrangement—Partition —see Buddhist Law, ‘Succession... 
Illegitimate daughter—Concubine—see Buddhist Law, Succession, 
‘Foint property—-Widow—Children by former marriage—see Bud- 
dhist Law, Succession 
~~ Let-tet-p wa-—Atet property—Partition—see Buddhist law, Suc- 
cession isi oie 
Marriage—Kanwin—see Buddhist Law, Succession ... oy 
Mother and children—see Buddhist Law, Succession . 
Parents and children—see Buddhist Law, Succession .., 
——~——~ Partition on divorce—see Buddhist Law, Succession ... 
Wife’s property inherited after marriage—see Buddhist Law, Suce 
cession 
Will—Distributive shares amongst widows-—Alienation of. ‘property 


oo 











by a Buddhist before death——Distribution by Buddhist Law of the. 


sale of a deceased Buddhist in certain fixed sharés—see Buddhist Law, 

Wi ae 

Succzssion Act, s. 3 31--Succession——Buddhist Law not applicable £0 Con 
Sucians and 1aoists——see Succession 

Successton Cerriricate Act, s. 4—-Foinder of parties—Parinership debi 
——Foint family property-—Representatives of “deceased co-parcener —see 
Hindu Law, Joinder of parties 

Surr For account—Code of Civil Procedure, s. per ae of Court in 
taking an account explained. 

Ebrahim v. Shaban ‘ oes oun 

SUIT,ON AN AGREEMENT FOR SATISPACTION OF JUDGMENT-DEBT—Civil 
Procedure Code, ss., 257C and 258--Where a decree-holder en- 
ters into an arrangement with the judgment-debtor without the sanction 
of the Court for the payment of the judgment-debt in instalments, a 
suit for the recovery of the instalment due is maintainable. 

Ma Miv. Maung Hme ... - soy “ sve 

SUIT TO ENFORCE PAYMENT OF DEBT BY THE SALE OF THB MORTGAGED 
Prorerty —-Limitation—Parties——Conflict of decisions of the Calcutta 
High Court and other High Courts-—see Mlovigege of land by deposit 
of title-deeds ; 

Summons case—Criminal Procedure Code, SS. 242 “and 2 3; “Chapter bed 
'—All Magistrates trying cases under Chapter XX of the Code .of Cri- 
minal Procedure must be. careful not only to statethe charge to the 


accused, but to explain itto him.’ The record must show that this has . 


been done, and must give the answer as nearly as possible in the words 
used. Inspecting officers should see whether the Provisions of sections 242 
. and 243 have been properly complied with, and should submit for revision 
all cases of conviction on pleas which do not appear to have been intended 
to admit all the essential particulars of the offence. 
Queen-Empress v. Sein Kaing 

SUMMARY PROCEDURE—Indian Penal Code, S. 75-~Criminal Procedure 
Code, Chapter XXII—Habitual offender.—The summary procedure laid 
down in Chapter XXII, Code of Criminal Procedure, is not adapted to 
the trial of offences to which section 75, Indian Penal Code, applies. 
Illustration of inadequate dealing with an old offender under Chapter 
XXII, Indian Penal Code. 

Queen-Empress v.Kalu... 

SUMMONS, SERVICE OF——Civil Procedure Code, SS. Bo, 82 and 85. —~A-Court 
to which a summons’ has been sent for service under section 85, 
Civil Procedure ‘Code,. must record a declaration of dueservice or 
otherwise in the proceeding” required to be made under section 82, 
The declaration being ex-pavte will not be conclusive, but will be received 
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by the Court which issued the stimmons as prima Favie proof that it: 


Page, 


.was: duly served, if it contains a statement to that effect and the pro- 
ceeding en the face of tc appears regular. But the Court issuing the x 
summons‘is justified in looking at the return in order to satisfy itself . 


that there-has been proper service; and ifthe return shows that the 
service:was not in fact according to law, the Court issuing the summons 


is not bound by the return, a 
Chinan Chetty v. Lutchman Chetty ., aha heed Ma 
‘FAKING GRATIFICATION TO RESTORE ‘STOLEN PROPERTY—Theft——Cumula- 
‘| ““teve sentence-—sée Theft .. oo : a oc eat 


Tax, Imposition- or--Burma Municipal Act; s. 4§.-~When ai “HotiGieation 
of the imposition of tax under the Burma Municipal Act has been pub- 


lished, a Civil Court-may ‘not enquire whether, in accordance with ‘the - 


. provisions of the Act, the-tax has been imposed, 
Municipal Committee v. Gurthi Lingaya 


‘axaTion Advocates’ fees--Burma Courts Act, s. “89-~Act XI of 1880,'s: : 
, Loh 204. 


; 79~see- Advocates’ fees we ae : ee 4s 
TENANCY FROM. YEAR TO YeaR-—Burden of proof—Notice to quit—~see 
_ Landlord-and tenant ©... Ce Diaee BOC: OuNnnae oe MP Sat a Rye ihe 
TENANCY so LONG 4S THE-RENT IS PAID—Wotice to quit—Veorly . tenanc' 
—Resjudicata—see Landlord andtenant © tw. oy = 


Tenant—sée ‘Landlord and tenant. ; oe 


TENDENCY OF BURMESE'AGRICULTURIST TO MORTGAGE RATHER THAN ‘TO 





' SELL HIS Lanp—Burden of progf—Land, Moriga, 


“Burdey-of proof . Suh en Le pena = 
TESTAMENTARY DISPOSITION-——Will-—Gift without possession——Validity of © 
~ gift--sce Buddhist Law, Inheritance Vise ee ee gee al 
TESTAMENTARY PoWER—see Buddhist Law, Will ... 0 4. : 


Testimony o7 APPROVER——Indian Evidence Act, .s, 133.—~\t is unsafe to 
convicticn the testimony of an approver unless he ‘js ‘confi 
independent corroborative evidence not:only as.to the circumstances’ of 


the‘crime, but.also as.to the identity of the accused persons, - It. is‘ not 










enéugh that another accomplice should support the approver’s.evidence. - 


Nga. Shwe Lon and three others v. Queen-Empress ..., o a oe 
Tuerr+~Charge—Cumulative sentence.—The aecused stole“eight ‘buffaloes 
- from an open, grazing ground at one and the same time, Six of the ani- 


or - sale: of-—see. 


639." 
46 


405 


322" 


mals belonged to A and twoto B. The accused was. convicted (Jona oF 


charge of theft of A’s buffaloes and (2) ona charge of theft of B’s buffa- 
‘Ices, and:sentenced to two years’ rigorous imprisonment on each charge: 
- Held, that only one offence having been committed, the-accused could 
only be senténced on one charge.of theft. _ ‘ 
San Hla and others v. Queen-Empress ee tla oe tae cae 
—~--Possession,-—The possession of a trustee isa ‘sufficient possession 
within-the définition of theft in-section 378, Indian Penal:Code. 
Queen-Empress v. Nga Po Saw | - eat se Oe ge ee 
— Taking gratification to restore stolen property-—-Cumulative sen= 
tence.—An accused accepted Rs..30 from the owner ‘of. certain property 
which ‘had been stolen as a gratification for the purpose -of “recovering 





eae 
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ne i 


‘the property, - Five days afterwards ‘he produced ‘the property: and was 


* prosecuted,-convicted, and received separate sentences for having ¢om- 
mitted two offences falling under sections -379 and 215, Indian-Penai 
Code. - ~ . ms iawn ola 

_ Held that, as the Court had convicted the accrsed of, ‘having ‘stolen 
the property, the conviction and sentence under: section 215, Indian 


Penal Code, was:bad. FL ee Se ree Se NEAT ea aa BO ed Wns Ms 


Nga Shw ‘Kyae v. QueensEmpress -.. an 





ee, 
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-Taking grattfication'to restore stolen. property—Indian Penal Code; 
§~-Evidence Act, s. 54-—Sentence.—When a person offers’ to-take. 





